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Attorney’s Docket No.: 02103-0932PP1

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Registration No. 3705744
For the Mark INNOVATIVE LIFESTYLE UNQUESTIONABLE VALUE
Issued on November 3, 2009

In the matter of Registration No. 3709147
For the Mark INNOVATIVE LIFESTYLE
Issued on November 10, 2009

Bose Corporation,

Petitioner,
v Cancellation No. 92052234 (parent)
' Cancellation No. 92052251
jWin Electronics Corp.,
Registrant.

United States Patent and Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

PETITIONER BOSE OPPOSITION TO MOTION TO MODIFY
SCHEDULING ORDER TO REOPEN DISCOVERY

On February 1, 2011, Respondent jWin filed a MOTION TO MODIFY SCHEDULING
ORDER TO REOPEN DISCOVERY in this matter. For the reasons set forth below, Petitioner

Bose opposes this motion.

CERTIFICATE OF MAILING BY EFS-WEB FILING

I hereby certify that this paper was filed with the Patent and Trademark
Office Before the Trademark Trial and Appeal Board using the EFS-
WEB system on this date: February 03, 2011.
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L jWIN’S MOTION WAS NOT TIMELY FILED

Following unsuccessful discussions with jWin and two separate requests over the
preceding month to jWin regarding outstanding discovery responses, pursuant to 37 C.F.R.
§2.210(e)(2) on January 28, 2011 Bose filed a MOTION TO COMPEL DISCOVERY
RESPONSES in this proceeding in view of the pending January 29, 2011 commencement of the
Bose testimony period.

On February 1, 2011, Bose issued a NOTICE OF EXAMINATION OF WITNESS,
which was e-mailed to jWin and which was also sent by First Class mail. After e-mailing a copy
of the NOTICE OF EXAMINATION OF WITNESS to jWin (see Exhibit 1), Bose was served
by e-mail with a copy of jWin’s MOTION TO MODIFY SCHEDULING ORDER TO REOPEN
DISCOVERY. This motion was made two months after the close of discovery, two days after
the commencement of the Bose testimony period and was received after Bose served its
NOTICE OF EXAMINATION OF WITNESS. This motion should be denied as it was not
timely filed and, for the further reasons addressed below, jWin has failed to establish that the

delay in making this motion was the result of excusable neglect.

1I. {WIN HAS FAILED TO MEET THE EXCUSABLE NEGLECT
STANDARD TO SUPPORT THIS MOTION

Pursuant to the Federal Rules of Civil Procedure and the Trademark Trial and Appeal

Board Manual of Procedure (“TBMP”’), when a motion is made after the expiration of the
specified period to act, the movant must show that the failure to act was as a result of excusable
neglect. F.R.C.P. 6(b); TMBP §509.01(b). Whether or not the excusable neglect standard has
been meet involves an evaluation of various factors, including (1) the danger of prejudice to the
nonmovant, (2) the length of the delay and its potential impact on judicial proceedings, (3) the
reason for the delay, including whether it was within the reasonable control of the movant, and
(4) whether the movant acted in good faith. See, Pioneer Investment Services Company v.

Brunswick Associates Ltd. Partnership, 507 U.S. 380 (1993); Pumpkin Ltd. v. The Seed Corps,
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43 USPQ2d 1582 (TTAB 1997). Of these factors, the Board has held that the third factor - the
reason for the delay, including whether it was within the reasonable control of movant - may be
deemed to be the most important of the factors. TMBP §509.01(b)(1); see e.g., Baron Philippe
de Rothschild S.A. v. Styl-Rite Optical Mfg. Co., 55 USPQ2d 1848, 1851 (TTAB 2000)(counsel’s
press of other business, docketing errors and misreading of relevant rule are circumstances
wholly within counsel’s control); Atlanta-Fulton County Zoo v. De Palma, 45 USPQ2d 1858
(TTAB 1998)(failure to timely move to extend testimony period was due to counsel’s oversight
and mere existence of settlement negotiations did not justify party’s inaction or delay); American
Vitamin Products Inc. v. Dow Brands Inc., 22 USPQ2d 1313 (TTAB 1992)(defendant’s desire to
take follow-up discovery and its uncertainty regarding status of plaintiff’s pending motion to
strike affirmative defenses did not excuse respondent’s neglect in failing to timely file motion to
extend discovery).

The reason that jWin provides for why it is now moving to reopen discovery in this case
two months after the discovery period closed and after the Bose testimony period has
commenced, is that jWin “inadvertently failed to file the Registrant’s first set of interrogatories
and discovery request” due to “the press of a heavy case load and other matters that needed
immediate attention.” As set forth in the cases referenced above, oversight due to the press of a
heavy caseload does not meet the excusable neglect standard that is applied by the Board to the
determination of this motion. jWin has not set forth a sufficient reason to establish that its failure
to participate in this proceeding in adherence to the relevant Federal Rules of Civil Procedure
and the rules governing proceeding before the Trademark Trial and Appeal Board should be
excused. The jWin motion to reopen discovery at this late juncture would delay these
proceedings by at least another three months and, if granted, would unfairly prejudice Bose who
would then have to engage in a potentially significant investment of time and money
participating in further discovery despite the failure of jWin to show that its failure to timely
engage in the discovery process was excusable.

Accordingly, Bose respectfully requests that jWin’s MOTION TO MODIFY
SCHEDULING ORDER TO REOPEN DISCOVERY be denied and that the proceeding should
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be allowed to continue without disruption or delay per the dates set forth the Board’s March 23,

2010 Scheduling Order.
Respectfully submitted,

Date: %16{0‘\/1/16(/16 %J 2011 CZ%)’\W‘A&L}‘MMWC? ‘[/\ i

Charles Hickeh

Cynthia Johnsort Walden

FISH & RICHARDSON P.C.

One Marina Park Drive

Boston, Massachusetts 02210-1878

Telephone: (617) 542-5070
Facsimile: (617) 542-8906

Attorneys for Petitioner,
BOSE CORPORATION

22571724.doc

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing BOSE OPPOSITION TO
MOTION TO MODIFY SCHEDULING ORDER TO REOPEN DISCOVERY has this 2/ day
of February 2011, been e-mailed and mailed by prepaid first class mail to the below-identified
Attorney at her place of business:

Hyunjung Kim, Esq.

Jwin Electronics Corp.

2 Harbor Park Drive

Port Washington, NY 11050

hyunkim@jwin.com C{W . a,é;g[/n/\ o {/Vy} Y\%

Cy ia JohnsQﬁ Walden
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Attorney’s Docket No.: 02103-0932PP1

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Registration No. 3705744
For the Mark INNOVATIVE LIFESTYLE UNQUESTIONABLE VALUE
Registered on November 3, 2009

In the matter of Registration No. 3,709,147
For the Mark INNOVATIVE LIFESTYLE
Registered on November 10, 2009

Bose Corporation,

Petitioner,

v Cancellation No. 92052234 (parent)
' Cancellation No. 92052251

jWin Electronics Corp.,

Registrant.

United States Patent and Trademark Office
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

NOTICE OF EXAMINATION OF WITNESS

CERTIFICATE OF MAILING BY FIRST CLASS MAIL

[ hereby certify under 37 CFR §2.197 that this correspondence is being
deposited with the United States Postal Service as first class mail with
sufficient postage on the date indicated below and is addressed to the
Commissioner for Trademarks, P.O. Box 1451, Alexandria, VA 22313-
1451

February 1,2011

(vl
u U A

Date of Deposit

Signature

Cynthia Johnson Walden
Typed or Printed Name of Person Signing Cenrtificate
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PLESE TAKE NOTICE that commencing at 1:00 p.m. on February 16, 2011, pursuant to
37 C.F.R. §2.123 (¢), Opposer, Bose Corporation (“Bose™), will take the testimonial deposition
upon oral examination of the following witness before an officer authorized to administer oaths
and recorded by stenographic means, for use in the above-identified matter:

William Allen

Bose Corporation

The Mountain

Framingham, MA
The deposition will take place at Bose Corporation, The Mountain, Framingham, Massachusetts

and will continue from day to day until completed. You are invited to attend and cross-examine.

Respectfully submitted,

Date:_ Yelpwoe, 1 201 MWALZMA/{@ALWW/L__
g ! Chdgks Hiekdp|

Cynthia Johnson Walden

FISH & RICHARDSON P.C.

One Marina Park Drive

Boston, Massachusetts 02210-1878

Telephone: (617) 542-5070
Facsimile: (617) 542-8906

Attorneys for Petitioner,
BOSE CORPORATION

22570200.doc
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Notice of Examination of
Witness has this |$¥ day of February, 2011, been mailed by prepaid first class mail to the below-
identitied Attorney at his/her place of business:

Ms. Hyunjung Kim

Jwin Electronics Corp.

2 Harbor Park Drive

Port Washington, NY 11050
United States
hyvunkim@jwin.com

(ot Hongalbol)s

Cyn@ia J ohnzi\qjl Walden




