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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Unites States Trademark
Registration No. 2,049,847

Terri Yenko Gould, Executor,
Petitioner,
Vs

General Marketing
Capital, Inc./Supercar
Collectables Limited,

Respondent.

DEPOSITION OF
SCOTT D. DAHLBERG
NON-CONFIDENTIAL PORTIONS

The Telephonic Deposition of SCOTT D.
DAHLBERG taken pursuant to Notice of Taking
Deposition, taken before Vicki A. Gardner, a
Notary Public in and for the County of
Ramsey, State of Minnesota, taken on August
30, 2011, at 701 4th Avenue South, Suite 500,
Minneapolis, Minnesota, commencing at

approximately 1:00 p.m.
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Hinsdale, Illinois 60521

ON BEHALF OF THE DEFENDANT:
Robert D. Buyan
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4 Venture, Suite 300
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PROCEEDTINGS
SCOTT D. DAHLBERG,
called as a witness, being first duly sworn,
was examined and testified as follows:

* * *

EXAMINATION
* % %

BY MR. BUYAN:
Mr. Dahlberg, can you hear me well?
Yes.
Would you state your full name and your
current occupation for the record please?
Scott Douglas Dahlberg, owner of Supercar
Collectables.
Okay. How long have you been with Supercar
Collectables?
Since the inception of the company in 1996.
Has Supercar Collectables sold toy or model
cars under the trademark "Yenko"?
Yes, we have, starting in 1996 through until
today we are selling Yenko liveried cars, die
cast toy cars.
So the first one was sold in 1996, is that
what you said?

Yes, I think that is correct.
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Scott D. Dahlberg August 30, 2011

Okay. I'm going to ask the court reporter to
hand you a packet of exhibits. They have
been marked or they will be marked as
Respondent's Exhibits 4 through 29. And I
will ask you to let me know when you have
those in hand and look them over and tell me,
if you can, what they are.

I have them in hand. Yes, these appear to be
pages from our website showing the die cast
Yenko toy cars that we sell. There is
numerous cars here that we have done over the
past 16 years.

Is it accurate to say these are your current
offerings of Yenko die cast models?

Yes. These are current cars that can be
purchased on our website.

Okay. How long has your company had a
website?

I think we instituted the website probably
1998, '99.

Have you always had Yenko model cars
displayed on the company's websgsite?

Yes, we have.

So since the website was instituted to date,

there have always been Yenko model cars shown
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@)

on your website?
That is correct.
Were these Yenko model cars designed by
Supercar Collectables personnel?
Yes. In part of process of developing these
cars, 1t was presenting information, details
to the manufacturers and originally I think
the first car was a prototype that I had
built myself.
How did you build that prototype?
I used an existing model from the
manufacturer we were going to do business
with, which was RC2 Ertl, and I added details
to it to replicate the Yenko, which included
the stripes, a different grill.

I think removed the console that
they had in their standard Camaro model.
Did you hand make those parts that you added?
I altered some existing parts that they had
to reflect what the changes needed to be.
Apart from showing the Yenko models on your
website, has Supercar Collectables advertised
its offerings of Yenko models?
Yes, since the inception that's how we grew

our customer base was by advertising the cars
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in numerous magazines, periodicals. Also a
lot of -- certain magazines, if you sent them
an announcement or a release, they would run
it free of charge in the front pages of their
magazine just as announcement to their
customers.

And we purchased numerous
advertisements in many different magazines.
Hemmings Motor News which has over a quarter
of a million publication or circulation every
month. Deals on Wheels. Model Retailer.

I think it was in Cars and Parts.
The Die Cast X Magazine, Die Cast Magazine.

Numerous publications.

Q. I'm going to ask our court reporter to hand
you a copy of what has been marked or will be
marked as Respondent's Exhibit 35. Let me
know when you have that document in hand and
you have looked it over.

A. Yes, I have that in my hand.

Q. Can you tell me what that document is?

A. Yes. It was an article written in the Die

Cast Magazine in October of 2008. And it's a
three-page article depicting our Yenko Camaro

and stating it was produced by Supercar
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Collectables.
This was a story that they did in

their magazine. And on the third page, there

is actually even an advertisement for our
company and our toy cars which shows the
Yenko Camaro, a couple Yenko Cameros, and
some other cars. Chryslers, Dodges, other
products that we sell.
Is this document a characteristic example of
the types of articles that have been written
about your models by the industry
publications over the years?

MR. BULLWINKEL: Objection.
Speculation.
BY MR. BUYAN:
You can go ahead and answer over the
objection.
Yes, that is correct.
Supercar Collectables was the owner of U.S.
Trademark Registration 2049857, which is the
registration that is the subject of this
cancellation proceeding, is that correct?
Yes.
That registration was assigned to Supercar

Collectables by James Sullivan, is that

ESQUIRE
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10

correct?

That is correct.

Q. What is Mr. Sullivan's relationship with the
company?
A. He was one of the co-owners when we started

the company.
Q. Is Mr. Sullivan still employed by or a
co-owner of the company?

No, he is not.

Q. Do you recall what year Mr. Sullivan left the
company?

A. I think it was probably three years ago.
2008.

Q. Did Supercar Collectables have occasion to

grant licenses to others under its U.S.
Trademark Registration Number 20498577?

A. Yes. Several companies. Revell was one of
the companies. RC2 Ertl or Learning Curve,
they are the same company, that was one of
the companies we originally started with
Yenko.

They did other scale cars that we
didn't do, such as 124 scale, 125, 164
scales. And so we licensed the trademark to

them to produce a product in those different
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scales.

With respect to Revell, how is it that they
came to be a licensee under the Supercar
Collectables Yenko Trademark Registration?
We were actually at a trade show and we had
seen their advertisement before that they
were going to produce a Yenko model kit in
124 scale. And we happened to be at a trade
show and I went over to their booth and spoke
with actually their licenser, which was I
think Mellisa Palmguist (ph), and spoke to
her that we had the trademark for the Yenko
toy cars in that category.

And discussed it shortly with her
and it ended up working out that, yes, she
understood that we did have the trademark and
we granted them a license.

They worked out a license agreement
with us to produce the model kits.

I'm going to ask the court reporter to hand
you a copy of what's been marked as
Respondent's Exhibit 31 and please let me
know when you have that document in hand and
you have had a chance to look it over.

Yeg, I do have that document.

11
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Can you tell me what that document is?

Yes. It's a document from Revell's attorney,
William Oberheart (ph), to Mellisa after he
searched the trademark and with the
understanding that we had the trademark for
Yenko.

MR. BULLWINKEL: I will object to
the document as without foundation and
hearsay.

BY MR. BUYAN:

Do you recall how you obtained this document,
Mr. Dahlberg?

Yes. I had contacted Revell and they
forwarded the document to me.

After Revell forwarded this document to you,
did you enter into a written license
agreement with Revell?

Actually, I did not see this document until
the challenge to our trademark started. So
our trademark was really forged before I had
seen this document.

Let's talk about the challenge to your
trademark. When did that occur?

Referring to the one from David Heth?

Yes, sir.

12
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13

A. That occurred soon after we started. I think
in '97, the year after we had actually sold
our first Yenko and we had gotten a letter
either from David Heth or his attorney
basically contesting our use of that
trademark.

Q. At this point, I will ask our court reporter

to switch to a confidential transcript.

(Confidential testimony)
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X0

S S

BY MR. BUYAN:

At some point, Supercar Collectables did
assign ownership of its Yenko trademark
registration to General Marketing Capital,
Incorporated, is that correct?

Yes.

What was the reason for that?

Basically, it was the challenge to our
trademark by the Yenko estate. We looked at
things and looked at the cost to defend the
trademark and it was going to be beyond our
means for the small company that we are.

So I went ahead and forged an
agreement with Jeff Leonard Classic
Industries, whereas he took possession of the
trademark or agreed and then agreed back to
allow us to continue to sell our Yenko model
cars, die cast cars.

So you granted a license back to Supercar
Collectables?

Correct.

Is that your understanding?

Yes.

During the time that Supercar Collectables

owned the Yenko trademark registration, did

14
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it police the trademark?

MR. BULLWINKEL: Objection. Legal

conclusion.

BY MR. BUYAN:

You can go ahead and answer based on your
understanding of what it means to police a
trademark.

Yes, I did. Several times we became aware
that other people were trying to use the
trademark that we were granted.

And one of them was Revell which I
policed and I recall I think there was two
other ones. One was a slot car. There
again, it was many years ago. I don't
remember the name of the company.

And, again, another company in a
smaller scale, like 164th or something, had
an advertisement and we also contacted them.

And Revell forged the license
agreement with us and the other two companies
I think they -- we may have done an agreement
with them. I am not absolutely sure. Or if
they continued to sell any product, they
didn't proceed with their selling of any

Yenko product, as die cast cars.
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Did Supercar Collectables have occasion to
supply Yenko model cars to the Yenko Sports
Car Club or any entity associated, that it
understood to be associated, with the Yenko
Sports Car Club?

Yes, we did. I think it was back in 1998.
Originally, I think Tom Clary had purchased
some of the Yenko model cars, die cast cars,
from us personally for his model car
collection or his collection.

And in '98 there was, I think, the
first Supercar reunion that was -- sorry,
Yenko reunion that was held. The Labor Day
weekend, 1998, and we actually supplied Yenko
toy cars for that reunion.

It was specifically a Yenko
reunion. And we had taken the cars, added
labels to them that stated this was the Yenko
reunion. And actually we attended the event
also, had a vendor spot there where we sold
our Yenko die cast cars.

I will ask the court reporter to hand you
what's been marked as Respondent's
Exhibit 34. Tell me, if you can, what that

document shows.

16
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A. Yes. I have that document. That is a photo
of the actual car that we made for that Yenko
reunion in September of 1998. These cars

were sold right at that reunion.

Q. You say you made the car for the Yenko
reunion?

A. Right.

Q. Was it something that was already on the

market and being sold to the public?

A. Yes, it was. It was an existing Yenko car,
'69 Camaro, painted an Olympic gold and we
added special labels to the box and the car
saying that this was a special Yenko reunion
addition.

I think 150 of them were made
specifically for that reunion.

Q. Are any of the special labels that were added
visible in this photograph seen in
Respondent's Exhibit 347?

A. Yes. There 1is a label right on the roof of
the car that states this is for the first
annual Yenko reunion in Hendersonville,
Tennessee. And there is also a label on the
front of the box.

Q. Your testimony was that you actually attended
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the reunion and had a display of these models
there. Did I understand that correctly?
Yes. Now, we had our standard regular
release Yenko Cameros on display and for sale
there. These 150 cars were supplied to
another vendor that was selling them at the
reunion. We weren't specifically selling
this gold car at the reunion, these 150 cars,
because the Yenko Sports Club or an associate
of the Sports Club actually purchased all 150
cars.

We made 150 specifically for them,
labeled them for them and they had all 150
cars. And they were on display and for sale
at the Yenko reunion.
Who were the personnel from Supercar
Collectables who attended the first Yenko
reunion in Hendersonville, Tennessee?
The three co-founders. Jim Sullivan, Jim
Thorn (ph) and I attended that event.
Did you have occasion to participate in any
ceremony, award ceremony, during that event?
Yes. I think we ended up -- I think it was a
two-day event, basically a Saturday and

Sunday. I flew in on a Friday. Jim Thorn

18
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(ph) and Jim Sullivan drove there because
they had the merchandise in the wvan or
vehicle they used to get there.

And so it was a fairly large event
with a lot of attendees. There was actually
an auction of Yenko memorabilia, some of the
personal belongings of Don Yenko. They
actually had an auction that we got to bid on
it and I think all three of us purchased some
of the items also during the auction.

Our cars were on display there.

And at the end of this auction, there was a
young man there about 14 years old who had
always been a big fan of Yenko cars and
muscle cars. Didn't have a lot of money.

And we actually presented him one
of the first blue Yenko cars that we did. One
of the cars out of that production. It was a
LeMans blue '69 Camaro. So we presented to
him that car in front of the crowd there. He
was very appreciative.

We did make sure we had everybody's
attention when we presented this to him.

Kind of an off the cuff thing. We knew we
would probably do it if he was going to be at

19
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that event.

Were there any members of the Yenko family at
that event?

Yes. Hope Yenko was there. She was
introduced to the crowd. There was also some
other associates, when Don Yenko was in
business. I think his personal assistant,
Donna May Mimms (ph) was there.

John Connolly was there. I think he
might have actually been the auctioneer. And
he was a confidant or associate of Don Yenko.
And also, I think, the service manager, Ed.
I'm sorry, I don't recall his last name. He
was one of the people also present there.

And these are people that were
introduced to the crowd.

I'm going to ask the court reporter to hand
you what's been marked as Respondent's
Exhibit 30. And tell me, if you can, what
that is.

Yes, that is a picture at the auction rewards
banquet of us, when we had presented the car
to Andy Anderson. He is the young man, of
course, holding the car.

That's me on the left, Andy

20
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Anderson, Jim Thorn (ph) and Jim Sullivan.
Tell me about the box that he is holding.
What's in the box?

What's in the box is the 1969 Yenko Camaro
that we produced. That is the first car that
we had produced with the Yenko livery on it.
That was one of the Yenko models that you had
on display at the reunion and for sale, is
that correct?

That 1s correct.

Has Supercar Collectables had a relationship
with a company named Performance Years
Enterprises?

Yes, we have. He is a dealer of ours that we
sell numerous product to, including the Yenko
Cameros. And he is also a company that has
supplied cars for the Supercar or Yenko
reunion and has labeled those as reunion cars
for sale at the event.

I will ask the court reporter to hand you
what have been marked as Respondent's Exhibit
Numbers 32 and 33. Each of those have
multiple pages so please take a moment and
look through them and let me know after you

have done that.

21
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Yes, I have reviewed the documents. Those
are cars that we had sold to Performance
Years Enterprises with the Yenko livery on
them that he then added labels to them and
sold them at the Supercar reunion.

This one says the seventh annual
Supercar reunion. I think that was --
Which one are you referring to? There are
two exhibits there.
That is the '69 Yenko Chevelle.
That's Respondent's Exhibit 32, is that
correct?
That is correct.
What is shown in Exhibit 337
Exhibit 33, that is the '69 Yenko Camaro
tribute car for the Supercar reunion. This
is another car that we had supplied to
Performance Years with the Yenko livery on

it. And then he went and added the Yenko

22

banner and labels to the car for the, I think

it was, the 2008 Supercar reunion.

If the Yenko's estate were to succeed in
cancelling the trademark registration that's
ensued in the current cancellation

proceeding, how would that affect your
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company?

MR. BULLWINKEL: Objection.

Speculation.

BY MR. BUYAN:

Go ahead and answer.

It would affect us greatly. At this time,
right now I probably have a little over
S50,000 in die cast model cars with the Yenko
livery on it.

And if I was unable to be able to
continue to sell that product, it would
really be a hardship to us. It would harm
our future sales of the product and also harm
our working relationship with our
manufacturers.

We have got several manufacturers
we worked with in the past, and also our
distributors and dealers that have come to
look at us as a reputable company.

So it would harm us greatly. Not
only our entire reputation throughout the
whole industry.

Do you have a substantial investment of time
and money in designing and causing to be

manufactured the 20-some Yenko models that

23
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24

are shown in Exhibits 4 through 29°?

A. Yes, I do. There has been, over the years,
we are talking about quite a few years here
where we have produced this Yenko product,
spent a lot of time on research, finding
existing cars.

Even doing some of the mockups that
I have done personally. Some of the
prototype parts. In some instances we
actually go out and purchase real car parts
to send to the manufacturer for them to
duplicate parts on these cars. We have a
huge investment into it.

0. In addition to the confidential sum of money
that was referenced earlier in relation to
the settlement with David Heth, did that
litigation also cost Supercar Collectables
additional sums for attorney's fees and other
expenses?

A. Yes, it has. To continue to police our mark,
you know, involve lawyers, if there is any
kind of issues that have arisen. So over the
vears, we spent substantial amounts there.

MR. BUYAN: Okay. Just give me a

moment to look over my notes here. I think I
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have covered everything I wanted to cover
initially.

Yes, I think that ends our direct
examination of Mr. Dahlberg.

MR. BULLWINKEL: Very well. I will
ask you a few questions now. Mr. Dahlberg,
are you comfortable there?

THE WITNESS: Yes.

* * *

EXAMINATION
* * *
BY MR. BULLWINKEL:
Q. Let's just start off with a real simple

question. Who, in your personal knowledge,

was Don Yenko?
He was the owner of Yenko Chevrolet.

Q. That's all?

A. Yeah. He was the owner of Yenko Chevrolet
for several years until he sold the Chevrolet
dealership or changed the franchise to a
Honda back sometime in the '80s. He raced a
few cars.

Q. That's why you put his name on over 20

different model cars that you are making

today, that he owned Yenko Chevrolet?
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MR. BUYAN: Object to the question.
Argumentative and assumes facts not in
evidence.
BY MR. BUYAN:

Q. Can you answer?

MR. BUYAN: You can go ahead and
answer over the objection, Mr. Dahlberg.

A. He was kind of a regional dealer. If you
look at the number of Yenko Chevrolets he
sold with any Yenko stripes, et cetera, on
it, it was a small number. I think 600, 700
cars were sold.

He was more of a regional dealer in
that area. He was performance related.
BY MR. BULLWINKEL:

Q. That's the reason you put his name on your
cars, isn't it?

MR. BUYAN: Object to the question.
Argumentative. Assumes facts not in
evidence.

BY MR. BULLWINKEL:

Q. Please answer.

A. Corresponding to the Yenko dealership. We
produced these cars as replica of existing
cars that he sold.
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Q. How old are you, Mr. Dahlberg?

A. I am 57.

Q. How old were you in 1987 when Don Yenko died?

A. I was, what, 33.

Q. Did you ever meet Don Yenko?

A. No, I never did.

Q. Did YOu ever talk to him?

A. No, I have not.

Q. Did you ever talk to his widow?

A. Yes. Actually, I had a brief -- I don't know
if you want to say a conversation, few brief
words at that first Yenko reunion.

Q. Did you ever talk to Terri Yenko Gould, the
executor of his estate?

No.

Q. You said you talked to Hope Yenko. That was
his widow, is that right?

A. I had a few words with her. Maybe not an
entire conversation. I don't even remember
if it was kind of just a greeting, et cetera.
She was sitting in front of me during the
auction, at that first reunion back in 1998.

Q. Did you ever talk to Don's other daughter,
Lynn Yenko?

A. No.

ESQ
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At that meeting, where there was at least one
Yenko family member there, did you ask them
if they had given permission for you to put
Don's name on your product?

Subject never came up. So, no.

On your website, I think you said that you
offer over 20 different Yenko replica model
cars for sale currently?

Yes, that is correct.

Where are they made?

Several of them we use U.S. manufacturers,
but most of these items are produced in the
factories in China.

Your company doesn't make them directly, do
they?

We do not.

Did your company purchase Jim Sullivan's
trademark registration for toy cars?

It was an assignment. He was part of the
company when he contacted an attorney to file
for that trademark.

Did Mr. Sullivan receive any payment or other
compensation for that assignment?

No.

Does Mr. Sullivan receive any benefits or

28
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0

royalties from the sale of Yenko toy cars
from that date to the present time?

Yes.

What is the basis of that payment?

The basis is any licensing we do outside of
the company, with like Revell or RC2,
Learning Curve Company.

What is the percentage basis for paying
Mr. Sullivan?

It would be 33 percent of the royalties we
have collected.

When you sold that registration to

Mr. Leonard's company, who initiated that
transaction?

MR. BUYAN: I'm going to object to
the question on the grounds that it assumes
facts not in evidence.

BY MR. BULLWINKEL:

Do you know what transaction I am talking
about, Mr. Dahlberg?

Yes.

Who initiated that transaction?

29

I don't know if I could recall if it was Jeff

Leonard or I.

How did you negotiate that transaction?
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We discussed terms, things over several
weeks. I had known Jeff Leonard before this
opposition to our Yenko trademark ever
started.

And because of what he does
associated with Camaro and Chevrolet parts,
et cetera, I had known him prior to this
before anything started with, like I said,
the dispute here with our Yenko trademark.

And we had knowledge of each other,
what we did, et cetera. It just transpired
as we talked about things, my inability to
defend the company with the funds it was
probably going to take to defend it.

At the time you had these discussions with
Jeff Leonard, were you aware that I
represented the estate of Don Yenko?

Yes.

Why did you decide to negotiate with Jeff
Leonard instead of me so you would have a
license from the estate?

I didn't think that the Yenko estate had
really any basis for their challenge to our
trademark. We had used it for so many years

and I didn't see any basis for them to

30
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challenge us on it.

Q. Does your company sell cars carrying the
names of other famous race car drivers?

A. Yes. We sell numerous product with other
liveries on there.

Q. Let's take an example or two. There are some
potential exhibits that I have sent by
telefax or by email and I don't know if you
have them or not.

(Discussion held off the record.)
BY MR. BULLWINKEL:

Q. For convenience, why don't we just put them
starting with Exhibit number P37. The first
one is a picture of a 1965 Cobra Shelby. Do
you see that?

A. Yes.

Q. Do you have a license to use the name
"Shelby"?

A. No, this is not a product that I had license.
This is a product produced as an open market
item by the manufacturer. So whatever
licensing agreement they have, I'm not privy
to that information.

Q. You are assuming that the person, their
company that sells those cars to you, has the

ESQ
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appropriate rights, is that correct?
That i1s correct.

Q. Likewise, do you have a license to use the
name "Cobra," which if I'm not mistaken is a
registered trademark of Ford Motor Company?

A. There again, this is an open market product
that I have no need to forge licensing. It's
not a product we produce. It's a
manufacturer-produced product.

It's their licensing that I assume

that they had, agreements were arranged.

Q. What is there about a 1965 Cobra Shelby
replica car that makes it attractive to
purchasers, in your opinion?

A. It's probably several reasons. Being a
sports car attracts people. A race car
attracts to people. It's a Cobra. That
attracts people to it.

Q. It bears the name of a famous driver, doesn't
it?

Yes.

Q. Let's take P38. Do you have that in front of
you? That's the 1968 Mustang Bullet movie
car.

A. Okay.

32
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Q. Do you have a license or rights to use the
mark or name "Bullet," which I believe was a
Warner Brothers production?

A. There again, this is just an open market
product that's sold everywhere from Toys R Us
to possibly Walmart, Target. It's just an
item we handle. Nothing that I had to forge
any agreement or license with anybody.

Q. Therefore, you assume that you can sell it

without worrying about somebody else's

rights, is that correct?

A, That's correct.

Q. Let's look at the next one, P39, which is a
1968 Yenko 427 from your company. Do you see
that?

Yes.

Q. Is that a product which you currently sell on
your website?

A. Yes, it is.

Q. The next two are P40 and P41. 40 is -- both

of them are cover pages of Revell model kits.
40 is the kit to a '69 Camaro and 41 is kit
4237, a '69 Chevy Nova Yenko. Have you ever
seen these before?

A. I am looking at the appropriate pages. These
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aren't marked, but if you are referring to
the Revell model kits --
Yes. That Revell instruction sheet, first
pages of the model kits.
I am familiar with the Revell product and the
model kits.
Do you see on P41 the word "Yenko" has "TM"
next to it?
I'm not seeing that page here.

MR. BUYAN: George, is that a
single page, Exhibit P41°?

MR. BULLWINKEL: Both of them are.
P40 and P41. I didn't want to throw all of
the other model instructions in.
BY MR. BULLWINKEL:
So my question, Mr. Dahlberg, does P41 show
the word "Yenko" with a "TM" by it?

MR. BUYAN: Objection. Document
speaks for itself.
BY MR. BULLWINKEL:
Your answer, sir?
I don't know what page you are referring to.
These pages are not marked so, again, what
was the description of the page?

It says: Revell '69 Chevy Nova Yenko.

34
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MR. BUYAN: You are referring to
kit number 4237, is that correct?

MR. BULLWINKEL: Yes.

A. Okay I think I've got that page. Yep. '69
Chevy Nova.
BY MR. BULLWINKEL:

Q. Do you see the "TM" by the word "Yenko"?
Yes.

Q. Can you tell me roughly how many units of

Yenko labeled replica cars you sold last
year?

MR. BUYAN: I'm going to object on
grounds of confidentiality. And I will ask
Mr. Dahlberg if he deems the answer to be
confidential, we can switch to a confidential
transcript.

MR. BULLWINKEL: Let's find out
first if he knows.

A. I could not put an exact number on it. I
don't know if I could do a good estimate on
it, on how many we have sold.

BY MR. BULLWINKEL:

Q. Are the Yenko labeled products an important

part of your product mix?

A. Yes.
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Q. From your personal knowledge, why are they
popular?

A. It's one of the cars out of the performance
years from the late '60s to early '70s.
Basically, the muscle cars.

Q. If those cars that you sell that are popular
were labeled "Schwartz" and not "Yenko," do
you think they would be as popular?

MR. BUYAN: Objection. Calls for
speculation.
BY MR. BULLWINKEL:

Q. Can you answer?

A. Probably not.

0. Why is that?

A. Because I don't know who Schwartz was. If
you put a different popular name on a car,
there is many popular names out there. I'm
sure if you look at regional, national drag
racers, there is many names that you could
put on a car that would have interest to
certain part of society or people that are
gearheads.

Q. I'll try not to take that personally.

Okay.
Q. Will you agree, sir, that the name "Yenko" on
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those cars is principally the reason that

they are popular and they sell? Is that
right?
A. It's one of the reasons. Camaro has also

been a very popular car whether it has a
Yenko livery on it or not. 1969 Camaro is
one of the biggest productions for a Camaro
produced. I think they sold -- General
Motors, Chevrolet, produced over 200,000 cars
that vyear.

I think the Mustang sold a lot of
cars but Chevrolet was right along side
there. Camaros in general have been a
popular car since their inception in 1967.

Q. Let's take another subject. Mr. Heth, when
is the last time you talked to him?

A. I don't think I have ever directly spoke with
Mr. Heth. But the only time the company had

conversations with him was back when this
agreement was instituted.

Q. Do you know if David Heth ever owned a real
Yenko automobile?

A. I think he may have.

Q. Do you know what happened to it?

A. I do not.
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Q. Do you know if he is even alive today?
A. I do not.
Q. Did Mr. Leonard's company pay your company

cash for the assignment of the registration
in question?

A. He did not.

Q. What consideration or compensation did your

company receive for that assignment?

A. Basically, the continued ability to sell our
Yenko cars.

Q. It was a license back, in other words, is
that right?

A. Yes.

Q. Does that license back carry with it an
obligation to pay royalty?

A. I do not recall that it does, no.

Q. Is that license back a written document?

A. I think it's part of the original document.

Q. Since you gave or assigned the registration
to Mr. Leonard's company, have you received
any royalty checks?

A. We have not.

Q. Do you anticipate getting some in the next
12 months?

A. I do not.
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Back to your investment. You say you have
$50,000, roughly, in stock now of Yenko
labeled (inaudible).

Could you repeat the guestion?

Yes. Did you say in your previous testimony
that your present stock of Yenko-labeled
replica cars is about $50,000°?

Yes, just slightly over $50,000.

Is that your wholesale price from your
distributor or manufacturer, or is that
retail price?

That is the wholesale price. Approximate
wholesale price.

Marked up to retail, it would be something
double that perhaps?

Maybe 30 percent more.

You said you had a huge investment in these
products. In what physical form is this
investment?

The physical form would be the inventory.
Do you have any drawings, dies, molds,
anything that belongs to your company that
are unique to these Yenko-labeled replicas?
You know, I may have some original drawings.

It's difficult to recall things that I might
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still have in our possession of our company
because it's been archived. It's not
something I refer to every year, et cetera.

I'm sure there is information,
drawings, may be even prototypes from when we
originally started having the Yenko Camaros
produced. Yenko livery cars produced.
If your company were given permission to sell
off its existing stock, Yenko-labeled replica
cars, without payment of any royalty, how
would your company be hurt?
I don't know if we would be hurt immediately,
but if we didn't have the ability to continue
to make Yenko toy cars, that would harm us.
Is that because Yenko toy cars are a
profitable item for your company?

MR. BUYAN: Objection. Asked and
answered.
BY MR. BULLWINKEL:
Can you answer, sir?
Well, it's a lot smaller part of our company
than when we started. Originally when we
started, there was just one or two offerings
of Yenko Cameros. By year three, we went

into making Challengers, Barracudas, other

40

ESQUIRE

an Alexander Gallo Company

Toll Free: 866.646.0618
Facsimile: 612.332.4233

Suite 500

701 4th Avenue South
Minneapolis, MN 55415
www.esquiresolutions.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Scott D. Dahlberg August 30, 2011

cars. And actually those other cars are our
dominant part of our company.

At this point, I don't think we
have produced a Yenko toy car for several
years. So it's just the inventory that we
had produced several years ago that I still
have an inventory that we are selling.

From your personal experience though, does
the Yenko name on toy cars still mean
something in the marketplace?

Oh, ves.

MR. BULLWINKEL: I'll just take
about 30 seconds here and then I think I will
wind up. I do have one more exhibit that I
haven't marked. This would be P42. 1It's the
excerpt from the prosecution history of the
registration where I think Mr. Dahlberg
signed the combined declaration of use and
contestability under sections 8 and 15.

I would like Mr. Dahlberg simply to
confirm that that is in fact his signature
and he did sign this document.

(Discussion held off the record.)

Yes, I have it here.
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BY MR. BULLWINKEL:
Is that your signature, sir?
Yes.
At the time you signed it, was it true that
you had, in fact, used the mark Yenko in
commerce for five consecutive years after
registration?
Yes.

MR. BULLWINKEL: I have no further
questions.

MR. BUYAN: I just have a brief
re-direct for Mr. Dahlberg.

* * *

EXAMINATION
* * *
BY MR. BUYAN:
Mr. Dahlberg, between the time you introduced
the first Yenko model in 1996 and when you
heard from Mr. Bullwinkel in 2009, did the
Yenko estate or anyone representing the Yenko
estate make any complaints or notify you of
any claim that they had regarding your use of
the Yenko trademark?
No, they did not. Never heard from them.
MR. BUYAN: Thank you.
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MR. BULLWINKEL: No further
questions.
MR. BUYAN: Thanks, Mr. Dahlberg.
I think we are finished. Thank you.
(Telephonic deposgition
concluded at 2:00.)
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STATE OF MINNESOTA )

COUNTY OF RAMSEY )

Be it known that I took the
telephonic deposition of SCOTT D. DAHLBERG on
August 30, 2011;

That I was then and there a
notary public in and for the County of
Ramsey, State of Minnesota, and that by
virtue thereof I was duly authorized to
administer an oath;

That the witness before
testifying was by me first duly sworn to
testify the whole truth and nothing but the
truth relative to said cause;

That the testimony of said
witness was recorded in stenotype by myself
and transcribed into typewriting under my
direction, and that the deposition is a true
record of the testimony given by the witness
to the best of my ability;

That I am not related to any of
the parties hereto nor interested in the
outcome of the action;

That the reading and signing by
the witness and Notice of Filing were not
waived;

Witness my hand and seal this 8th
day of September, 2011.

Allels ) Aol

VickiVYA. Gardner
COURT REPORTER
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