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Pursuant to TBMP § 801, Petitioner Wonde#dd 5 hereby submits its Main Brief on the
Case. As set forth below, the evidence adduced at trial demon#tedtBegistration No.
3691948 for the word mark “WONDERBREAD $the “Mark”) should be cancelled, both
because of Petitioner’s prioraiand non-abandonment of the Mark and because the Registration
was fraudulently obtained.
l. DESCRIPTION OF THE RECORD

The evidentiary record in this case consists of the following:

1. Registrant’s Applicatn and Registration File;

2. Registrant’s Responses totitener’s First Set of Requestor Admissions, together
with pertinent Requests and Exhibits;

3. Defendants’ Offer to Compromise [CCP 8§ §9Ban Francisco Super Court Case
No. CGC-09-489573, which was not attached aexduibit to Petitioner's RFAs but was
previously furnished to Registrant as Bdtes. WB 36-38, and which Registrant admitted is
genuine (along with Exhibits 1-10 Registrant’'s RFAS) in Regrsint's Response to Petitioner’s
RFAs, Request No. 1;

4. Registrant’s Responses to Petitioné&iiist Set of Interrogatories and the
Verification of those Responses;

5. Affidavit of Registrant Paick Gilles, dated July 18, 2011,

6. Registrant’s Discovery Depii®n, taken May 9, 2013, andkibits 1-26 thereto; and

7. Testimony Depositions of Petitioner’'s wetsses, Tommy Rickard, Jay Siegan,
Stevenson Lee Brooks, Clay Bell, and Fraser Lunney.

Additionally, Registrant has submittedsliwn Testimony Deposition, taken December

11, 2013. As set forth in Appendix Afra, Petitioner objects to the Testimony Deposition and
1



all exhibits thereto on grounds that Registrapt&-trial disclosuregere never effectively
served and did not identify the categories ofuioents that would be introduced as exhibits
during the testimony. As such, Petitioner exgfully requests that the Board disregard
Registrant’s Testimony Deposition.
Il. STATEMENT OF THE ISSUES

The issues presented to the Board for decision are:

1) Whether Registrant Patrick Gilles’ regétion of the word mark “WONDERBREAD 5”
(the “Mark”), Registration No. 3691948, shdlle cancelled on grounds of Petitioner’s
prior use in commerce and nonaaidlonment of the Mark; and

2) Whether Gilles’ registration of the Masghould be cancelled on the ground that
Registrant committed fraud on the PTO by knowingly making false statements of
material fact — to wit, thate as an individual owned anded the Mark in commerce and

that no other party had a rigiat use the Mark — with tant to deceive the PTO.

1. RECITATION OF FACTS
A. The Parties
Petitioner Wonderbread 5 is a California geh@artnership which was created in late
1996. (Complaint,§ 11.) Currently, the partnership’s mieers are musicians Jeffrey Fletcher,
John McDill, Thomas Rickard, Christopher Adarasd Michael Taylofcollectively “the

Band;”see, e.g.Bell? 9:7-25), and the Band’s managedaooking agent Ja§iegan (Siegan,

L “Complaint” refers to the complaint Registrant fileddilles v. Fletcher, et alSan Francisco Superior Case No.
GCG-09-489573 on June 17, 2009. The Complaint appears in the record in this proceeding as Exhibit 2 to
Registrant’s Discovery Deposition, taken May 9, 2013.

2 “Bell” refers to the Testimony Deposition of Clay Bell.
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9:13-17). The Band has engaged in live musitop@ances under the name Wonderbread 5 for
over 17 years throughout California, the Unigdtes, and beyond, and it continues to do so
today. Wonderbread 5 is known for performingqua medleys of songs made famous by other
bands, typically while wearing outrageous costarand wigs. (Complaint 8:17-21.) Petitioner
has developed a substantial ntiand fan base, and the Wonraead 5 name has become well-
known as referring to Petitione(8/11/09 Depo., 83:3-12.)

Registrant Patrick Gilles was a membethe Band and a partner from the Band’s
inception in 1996 until his termination fromtR@ner in March 2009. (Complaint 17:5-8.)
Gilles has a Bachelor of Science degree in paliscience, as well as a Masters of Business
Administration. (5/9/13 Depd.16:13-24.)

B. Petitioner’'s Formation, Selection othe Band Name, and its First Use in
Commerce

In 1996 Jeffrey Fletcher apmohed Registrant with thdea of forming a band to
perform Jackson 5 songs. (8/11/09 Deptil;22-42:5). When Registrant said he would
consider being part of such a band, Fletchentified other musiciansho might be asked to
join the band, incluaig John McDill, Thomas Rickard, aisdeve Brooks. Fletcher contacted
those musicians, each of wh@greed to join the bandld( at 42:6-10; 46:15-18.) “[W]hen
Tom Rickard and John McDill and Stevenson enténedicture, that'saally when the idea
came together about these Afros and outfitsJautktson 5, and we all took on the persona of

each Jackson 5 member. [f]iBwasn’'t my ideait wasn't Jeff's idea. The culmination of what

3“5/9/13 Depo.” refers to the Biovery Deposition of Registrant.

448/11/09 Depo.” refers to thDeposition of Patrick Gilles.€., Registrant) taken in discovery in San Francisco
Superior Case No. GCG-09-489573. The 8/11/09 Depo. appears in the record in thisqyaeEdhibit 1 to
Petitioner’s First Set of Requests for Admissions.



is — what became — what came to be known wighyear of what the Wonderbread 5 is, which is
relatively the same as what it is now, was culmination really of the five minds put together at
the beginningf this strange experiment.ld( at 44:19-45:5 (emphasis added).)

At one of the Band’s early rehearsals, theners discussed selecting a Band name that
evoked the Jackson 5 concept without expresfgrencing that band. Registrant suggested
such names as “Cinco de Blanco” and “JaclkdmBlanco.” One of the Band members (it is
unclear who) suggested “Whitebread,” whicti McDill to propose “Wonderbread.” It is
similarly unclear who suggested appendingrtheber “5” to the name; this occurred
“organically” as part of the group discussidn.any event all of the original Band members
agreed on the name “Wonderade5.” (Complaint, § 24; 81/09 Depo., 48:12-49:9; Rickard,
8:17-9:10.) Contrary to the positi Registrant takes in this actibRegistrant “absolutely [did]
not” conceive of the Mark alongRickard, 8:17-9:10.)

The Band’s first performance was on boat Thanksgiving 1996. The show was at a
club owned by an acquaintance of both Regis@madtFletcher; Fletcheontacted the owner to
schedule the performance. (8/11/09 Depo., 49:10-b0n the early days, each Band member
contributed to the Band creativedynd otherwise. For exampRRegistrant provided a rehearsal
space at his home, all the members trigouiolicize the Band through word of mouth, and

Brooks created a Band logo. (8/09/Depo., 18:23-25; 32:22-33:16.)

5 “Rickard” refers to the Testimony Deposition of Thomas Rickard.

6 Registrant’s account of events has been preserved in a complaint he filed in state court in June 2009, his deposition
taken in that action in August 2009, his discovery depwositiken in this proceeding in May 2013, and his trial

testimony taken in December 2013 (te #xtent the Board considers thatitasty). His version of events has

evolved dramatically, as illustrated by Appendix B.



At all relevant times, the members shamsohey from performances equally. (8/11/09
Depo., 53:12-14, Brooks10:25-11:23.) At no time during thigeriod did Registrant tell the
other members that — in his view — he ownedBaed or that the other performers were merely
independent contractors working for him. (Brepk3:15-20.) Nor did Registrant use the Mark
independent of the other partnershe partnership businessd.(at 22:24-23:4; 5/9/13 Depo.,
93:9-94:10.)

C. The Partnership Crystalizes and Gains Success

As the Band began to attract larger audiemcgsto require more time from its members,
in or around late 1997, original member Brooksided to leave the Band to spend more time
with his family. (Brooks, 13:2P5; Rickard, 9:14-21.) At Fleher’s suggestion, Brooks was
replaced by Adams. (8/11/09 Depo., 54:1-8, 19-An¢reafter, the Band’'s membership did not
change until Registrant was terminateshirthe Band in March 2009. (Rickard, 10:12-21;
8/11/09 Depo., 54:23-55:3.)

Although no written partnership agreement (or any other written agreement concerning
ownership of Petitioner’s intellectual property) was ever entered into, at all times, the Band
operated as a general partnershipor example, all members responsible for booking gigs and
sharing costs and income equally among memkdostormal rules governed the process by
which the Band made decisions; decision-makwag typically done by consensus developed at

rehearsals and informal band meeting&/11/09 Depo., 55:17-59. Rickard, 12:18-14:15.)

7 “Brooks” refers to the Testimony Deposition of Stevenson Lee Brooks.

8 California Corporations Code section 16202(a) provias subject to exceptions not relevant here, “the
association of two or more persons to carry on as coowners a business for profit forms a parthetsi@ponnot
the persons intend to form a partnership.” The full text of Corporations Code se&fihaltil other relevant
sections of that Code are set forth in Appendix C hereto.
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Registrant was neither the Band’s “leadeoft its “manager.” (Rickard, 13:8-12¢e also
Complaint (containing no allegation thatdg&grant was Band’shder or manager).)

In Registrant’s words, the Band “was aglinusic traveling stage performance, unique
stage performance, with five unigue mensoender character names matching the Jackson 5,
playing unigue — uniquely produced compilat[sit] identifiable to the Wonderbread 5.”
(8/11/09 Depo., 83:3-12.) Registrant “always &&dd” that Petitioner was a partnershifd. at
166:24-167:6.) Through this partnership, the@aembers collectively “developed a brand,”
and each “contributed to the band’s good name, branding and goodwilat (26:3-24.)

In approximately 1999, Petitioner gainedi@h member: manager and booking agent
Jay Siegan. (8/11/09 Depo., 1@1;80:11-82:4; Siegan, 9:18-2@:) As an established and
experienced manager and agent, Siegan wouddleeto book private antbrporate events that
the Band would not otherwise have accesssuteh, he took on responsibility for scheduling
such performances, as well as certain other dugties) as collecting and distributing fees for the
Band’s performances. (Sieg&@n25—10:22) Siegan sometimes “mal[d]e decisions on behalf of
the band unilaterally” (8/11/09 Depo., 57:12-1a@)d he controlled which musicians could
substitute for a permanent member who was @n@battend a show or event. (5/9/13 Depo.,
33:8-21.) As a member of the general partmersSiegan took part imaking other decisions
for Petitioner, which generally continuedite done collectively(Siegan, 10:23-11:4.)

D. There was No Dispute as to the Roles or Identities of the Partners

As was the case before Siegan joined Pei#r, Registrant was not the band’s manager.
(Siegan, 11:3-4, 21-25.) Rather, each ofBhad members continued performing certain duties

on behalf of the partnership, in addition tafpeming. For example, McDill engineered and



produced backing tracRsAdams registered the domain name www.wonderbread5.com and was
responsible for mataining the websité® Rickard managed the Band’s social media sites such

as MySpace and Facebook and served assatidietween Siegan and the other partners;
Fletcher worked with graphic designers to crgatamotional posters and delivered the posters to
clubs; and Registrant arranged for radiwextising and ordered promotional iteragy, stickers

and t-shirts. (8/11/09 Depo., 83:8¥:3; Siegan, 21:24-22:23.)

All of the performers “sharegsponsibility, creativity” withrespect to song selection,
development of new medleys, and the creation of new set lists (8/11/09 Depo., 134:8-21), and all
were expected to contribute ideas for costunitesaf 83:21-87:3). Petitioner reimbursed its
members for any out-of-pocket expenses, except that each performer was responsible for
purchasing his own costumedd.(at 117:23-119:9131:9-132:2.)

In October 2000, Registrant filed articlelsorganization for an entity he called
“Wonderbread5.com LLC.” (8/11/09 Depo., 61:22-10.) Though he now contends that he
created the LLC as a single-member LLC todify” his sole ownership of the Band and the
Mark (5/9/13 Depo., at 174-177), his testimony in 20@8 to the contrary. At that time, he
stated that he created the LLC on behalf ditiBaer (though he did so without the partnership’s
knowledge seeRickard, 19:23-20:24) because “it was cleaaltdhe memberthat this was
profitable and this was worth protecting.[W]e didn’'t want to losehe name Wonderbreadt®
another band ... See wanted to protect the nam#/e wanted to put on record that we were a

viable business...” (8/11/09 Depo., 62:63:11 (emphasis added).)

9 “Backing tracks” are prerecorded background vocals andiinentals that the Band plays along with during their
live performances. (Rickard, 51:16-52:12.)

10 petitioner paid the costs of registering the domain name. (8/11/09 Depo., 68:23-69:1.)
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Further, although Registrant imdited on the initial filing witlthe California Secretary of
State that the “Wonderbread5.comtignwas to be a single-member LLC, he did so in mistaken
reliance on advice from “administrative supporvple.” He behaved as though all of the Band
members were members of the LLC, and he latgfiesbthe Secretary dbtate that there were
multiple members?! (8/11/09 Depo., 71:7-73:2, 73:21-25.) The LLC never conducted any
business, and it was eventually susperatethe directiof Petitioner. Id. at 69:21-70:25,
74:4-18; 5/9/13 Depo., 89:19-91; Rickard, 19:23-21:12.)

Finally, the Band members “very occasionaliyfed substitute performers when they
were unable to attend a show. (Siegan, 13:Ratkard, 26:3-23.) However, the substitutes
were never considered members of the Baratgtivas no confusion as to who the permanent
members were. (8/11/09 Depo., 46:19-47:82845:11; Rickard, 26:2; Bell, 9:7-25;

Lunney!? 6:12-7:7) Among other things, none otiBener’'s promotional materials depicted
substitutesd.g, 5/9/13 Depo., 129:15-130:3, Raxkl, 26:24-27:9; Lunne:6-8). Further, the
substitutes often were not paid the full 1/6 shairthe proceeds from a performance that would

have gone to a permanent member becauséke uhe permanent members — the subs did not
contribute to the development of branding and goodwill that generated ticket sales and revenues.
(8/11/09 Depo., 126:3-2Rickard, 23:7-24see alsdSiegan, 12:12-13:12.)

In stark contrast to the testimony concegiihe identities of the permanent members,
Registrant now claims thaty five members of a pool obughly 20 “very interchangeable”

musicians could perform as the Wonderbréad5/9/13 Depo., 23:18-24:9, 28:19-29:5, 98:6-

11 Registrant now contends that when he created the LLC as a single-membibetimeembers expressly
disavowed any ownership interest or desire to be anything other than independent con(&d8ta8Depo., 43:3-
15, 43:23-47:23.)

2“Lunney” refers to the Testimoriyeposition of Fraser Lunney.
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102:11.) Even accepting Registraratcount for the sake of arguméhgs the members of the
performing group were purportedigtating and changing, Jay Siegatercised control over the
quality of the performances and was “tenstant.” (5/9/1®epo., 33:8-17, 53:24-154:2.)

E. Conflict Between Registrant and the other Partners Leads to His
Termination

Despite Petitioner’s growing success, tichfleveloped between Registrant and the
other memberse(g, Rickard, 31:14-32:10, 103:25-105:5; Sieg24:3-26:4). Registrant’s
“resentment [toward the other Band members] amguktir grow and grow to the point where he
wouldn’t talk to them,” and he told Siegan‘tmrated the rest of the band.” (Siegan, 25:25-26:2,
30:13.) This conflict led the Band to gaipate in a “band mediation” in May 2066.(Rickard,
43:3-47:4.)

The mediation did not resolve the issues] ahortly thereafter Rygstrant learned the
other partners were consideg terminating him from Petitioner. (8/11/09 Depo., 157:9-22,
164:2-11, Ex. 5.) In email corrempdence with the other partn@@ncerning the contemplated
termination, Registrant assertedhas an ownership interest in ttlcomefrom upcoming
shows that had already been booked — butrsatiting whatsoever about owning the Band itself
or the Mark. Nor did he indita any belief that the other Band members lacked the right to

perform under the Mark withoutsiconsent. (2006 emails “ReéKicked out.” In factno

13 Registrant’'s own testimony defeats his claim that the performers were interchangeable. He adiritied th
initial claim that any combination of five musicians from the “pool” could perform as Wonderbread 5 was untrue
and that no Wonderbread 5 performaager included less than a majoritithe permanent members. (5/9/13
Depo., 35:13-36:16, 100:11-101:7, 101:20-102:2.)

¥ The mediation was attended by Registrant, Fletcher, McDill, Rickard, and Adams — but by norwhafrtheol
of purportedly interchangeable musicians. (8/11/09 Depo., Ex B; 5/9/13 Depo., §3:3-23.

1542006 emails ‘Re: Kicked out™ fers to a string of email communiaais among Patrick Gilles, dated June 13-
15, 2006 and made part of the record in this proceeding through Petitioner's Notice of Reliance.

9



documentdgrom this time period suggest that Registriadicated to the other members that he
claimed to own the Band¢e5/9/13 Depo., 55:19-36:13) — despie fact that the partners
communicated primarily by email, and in partenylRegistrant preferdeto communicate about
potentially contentious issues by emdB/11/09 Depo., 57:3-18, 11286, 113:3-12, 155:5-12.)

The relationship between Registrant and theropartners further teriorated, and on or
about March 10, 2009, Adams telephoned Registaainform him of the Band’s decision to
terminate him. In response, Registraated, “You can't do that.” (8/11/09 Depo., 186:10-
187:14.3% He explained in his August 2009 depositibat he meant he could only be kicked
out of the Band incompliance with the “Califormarporate code” becau§dt’'s a partnership.
I’'m a partner.” [d. at 187:15-188:21.)

After the conversation withdams, Registrant called Riaid, whom he described as
“more comforting.” According to Registrastsworn testimony in August 2009, Rickard told
Registrant he could come to the performasaigeduled for the following day so they could
talk.l” (Id. at 188:22-189:15.) He begfyRickard to let him stay in the Band, apologizing

repeatedly and saying he would do anything necgs$satay in the Band (Rickard, 50:1-18.)

18 |In testimony taken four-and-a-half years later, Registrant added to his account of this convlesatim tthat

Adams told Registrant “If you show up [at a performance scheduled for the next day], we will stop you. You will
never make it to the stage.” (Registrant’s Testimony Deposition, taken 12/11/13, 94.7-22nBisitportion of

the Testimony Deposition, Petitioner does not waive its objection to the entirety of such Deposition.) Nothing was
said about such threat dogi the deposition taken just five monthteathe conversation took place. (8/11/09

Depo., 186:10-187:188:21.) Likewise, according to Reayiss Testimony Deposition, he told Adams (at 93:17-

94:4) “I'm running this band.” Yet on May 9, 2013, he remembered no details from hersation with Adams.

(5/9/13 Depo., 64:7-24.)

7 n his trial testimony in this proceeding, Registrant’s account of this conversation had changed dramatically, with
Registrant claiming Rickard threatenguysical violence. (Registrant’sidal Deposition, 97:1-23 (“[T]hey were
physically going to prevent me from getting [into the venue], violently, or they werg tgonestrain me or tie me

up.”)
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Registrant also spoke with Siegan that.dRegistrant seemed “frantic,” “angry,” and
“vengeful,” and he threatened kdl other Band members’ rdiges. (Siegan, 33:13-24:4.)
Registrant further threatened to “ruin the band/es [and] go after everyone as much as he
could.” (d. at 41:2-9.) Reistrant claimed for the first timia his May 2013 deposition that he
told Siegan during that convaitgon “how the band was mine, | have an agreement, | had the
LLC.” (5/9/13 Depo., 64:25-65:7Compare id. witt8/11/09 Depo., 189:25-190:19.) Siegan
denies that Registrant claimezlown the band or the Mark, asy such claim would have been
“absurd.” (Siegan, 35:21-37:3, 4192} In subsequent callstiv Siegan, Registrant stated
multiple times that he intended to come to performances and that if he wasn’t allowed to perform
with the Band, there would Bgiolent repercussions.’lq. at 34:10-35:6.)

Subsequent communications cast further doulR@gistrant’'s assedn that he was, or
even believed himself to be, the true ownethef Band and the Mark. For instance, on March
10, 2009, Registrant sent an email to the otherrfieenbers of the partnership, “begging” to not
be terminated from the Band. (5/9/13 Depo., 1037, Ex .8.) Despite discussing his financial
problems -e.g, “I need to continue [performing withe Band] for a time or | will loose [sic]
my home,” “I stayed in my room in Idahorftwo days laying in bed stressing about my over-
extended finances” — he said hioty about purportedly ownintpe band or the Mark, or about
begin entitled to compensation for Pietier’'s continued use of the Markld{ see alsoRickard,
61:13-24.)

On March 12, 2009, Petitioner’s counsel emaRedjistrant, stating: “Please be advised
that [Petitioner] shihcontinue to perform and conduct lnesss under the nan@onderbread
5’, that you shall relinquish allghts in the partnership busineagad shall no longer be entitled

to any and all future proceeds from [Petitidsglive performance engagements and any other
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business activities (Complaint, Ex. Asee als®/9/13 Depo.; 110:3-17.Registrant did not
respond to this communicati (5/9/13 Depo., 68:20-69:21).

F. Registrant Applies for Registration and Sues Petitioner

The same day, March 12, 2009 — just two d#yer being terminated from the Band —
Registrant applied to register the wondrk, “WONDERBREAD 5” in connection with
“entertainment services the nature of live musical performasc” In so doing, he averred that
he, as an individual, first used the Mark imsuerce in October 1996 andittito the best of his
[] knowledge and belief no otherngen, firm, corporation, or assation has the right to use the
mark in commerce.” Registrant filed the apation without the knowlgge or consent of the
Band, and he concealed the application dudisgovery in subsequelitigation against
Petitioner. (Rickard, 54:6-24/9/13 Depo.,136:7-143:9 (claing among other things that
Registrant did not understand the document r&igoanclude emails, even though the request
expressly sought such communications).) Registrant had never — and to date has never — used
the Mark in commerce independent of Petition@rooks, 22:24-23:4; 5/9/13 Depo., 87:13-
88:2, 89:19-91:1, 93:9-94:1%)

Shortly thereafter, on June 17, 2009, Regisfiitett a lawsuit in state court against
Petitioner and each of its partners individuallyon@ary to Registrant’'sontention in this action

that the lawsuit was over “lost wageseg, e.g.Reg. Aff.1° | 13), the Complaint is devoid of

18 Registrant has not personally taken any steps to adddbk in commerce since being terminated by Petitioner
(5/9/13 Depo., 87:13-88:2, 8®-91:11.) He has launched a passvebsite and registered a MySpace accadit (
see also idat. 53:18-54:19), but such actions are not use in comm8pzeht v. Google Inc758 F. Supp. 2d 570
(N.D. lll. 2010).

D “Reg. Aff.” refers to the Affidavit of Registrant Patrick Gilles, dated July 18, 2011 and meds fee record in
this proceeding through Petitioner’s Notice of Reliance.
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any such claim. Unlike Registrantisternally contradictory testimorfy ,the Complaint, as well
as communications from Registrant’s then-courmseke the nature of the dispute unmistakably
clear: Registrant sought remeslifor his purportedly wrongful exdion of Registrant from the
partnership businegs. (See, e.g.Complaint, 17 11, 85, 88-89, 96.) Registrant’s attorney
repeatedly made demands arismy of Registrant’s ghts as a partner —dluding rights related
to the Mark:

. “Wonderbread 5 is a general partnepshithin the meaning of California
Corporations Code 16202. Please condiuerletter as formal demand for all
books and records of the Partnership pamstio 16403(b). [f]] Your attempt to
disassociate Mr. Gilles from the Partriepsis improper ... If the Partnership
desires to disassociate Mr. Gilles itshdo so by unanimous agreement and in
compliance with eth ebuyout requirentenf 16701...” (5/9/13 Depo., Ex. 9.)

. “There is significant value in the padrship business. Wonderbread 5 is a
performance artist band that has beeuad for nearly 14 years. Over time the
Partnership has created and developed guersind proprietary stage routine that
has enabled the band to earn a greatafealstomer good will a... Additionally,
the Partnership has other assets includinggitgice mark namemail marketing

lists, website etc.” (5/9/13 Depo., Ex. 10 (emphasis added).)

20 In his Discovery Deposition in this action, Registrant testifieththat he asserted through the state-court

complaint that Petitioner had no right to use the Mark after terminating Registrant (10&re &t the complaint

did not address the issue of who owned partnership assets (184:6-9). In fact, nowhere in the 37-page cesplaint do
Registrant claim individual ownership of the Mark or assert a claim for wages.

21 The tenth cause of action was for the alleged violatid®adifornia Civil Code § 3344, prohibits the use of an
individual's name or likeness without consent.
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In short, the Complaint alleges that Betier and its individual members “violated
California Corporations Code Sectidf701 because they wrongfully excluded and
disassociated [Registrant] from the partnerghiginess with[out] purchasing the [Registrant’s]
partnership interest...” (Comaght, { 134.) Accordingly, Regfrant acknowledged that he
demanded payment for “the entire settlement ofoarg owner [sic] of the partnership.” (8/11/09
Depo., 148:14-149:21; 5/88 Depo., Ex. 10.)

On September 3, 2009, Petitioner served Registrant with an Offer to Compromise,
pursuant to California Code @fivil Procedure section 998. Section 998 is a California Statute,
similar to FRCP 68, which promotes settlemapntllowing a party to make an offer to
compromise before trial. Following servicetb&t Offer, counsel for Petitioner informed
Registrant’s counsel, in writinghiat the Offer constituted Petitioner’s “offer to pay for your
client’s ‘interest’ in the Band.” (5/9/13 Dep&x. 4.) Registrant accepted the Band’s Offer to
Compromise on October 1, 2009 and dismissed his complaint with prejudice on October 22,
20092% The settlement represented a buy-out afi®eant’s full interest in the partnership
consistent with California Corporations Cagkction 16701, and a release by Registrant of all
claims in and to Petitioner.

Only after Petitioner paid Registrant to settle his lawsuit did Petitioner learn that
Registrant had surreptitiouslygistered the Mark. SpecificalliRegistrant created a website, at

www.thewonderbread5.com, which has — atiales since it was launched — displayed only a

22 The Offer to Compromise was madetpa the record in this proceedijithrough Petitioner'slotice of Reliance
and authenticated by Registrant’s Responses to Requests for Admission.

23 The Request for Dismissal was made part of the reéndtds proceedig through Petitioner'slotice of Reliance
and authenticated by Registrant’s Responses to Requests for Admission.
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photograph of Registrant and an image ofRlegistration certifica. (Siegan 40:16-41:1,
5/9/13 Depo., 53:18-54:19.) This cancellation proceeding followed.
V. ARGUMENT

The Registration should be cancelled on two grounds. &lrstse of the Mark in
commerce has been by Petitioner. Such uge gse to ownership of the Mark only by
Petitioner, not by any individual member of B&nd. That is, Petitioner owns the Mark through
prior use and has nabandoned the Mafk. Upon leaving the BandRegistrant retained no
rights to the Mark. As Registranbw seeks to use the Mark iarmection with seiiges identical
to Petitioner’sj.e., “[e]ntertainment services in thetnae of live musical performances,”
likelihood of confusion is manifestBrookfield Communications, Inc. v. W. Coast Entm’t Corp.
174 F.3d 1036, 1056 {Cir. 1999) (“In light of the virtual ientity of marks, if they were used
with identical products aservices, likelihood of confusion walfollow as a matter of course.”).

Second, Registrant obtained the Registratiooutph fraud. In stating that (1) he, as an
individual, had used the Mark sommerce since 1996, (2) he wamggshe Mark at the time he
applied for the Registration, and (3) no othatyhad a right to use the Mark, he knowingly
made false statements of material fact, witbrihto deceive the PTO. Thus, the Registration
must be cancelled.

A. Likelihood of Confusion with Prior Mark: Petitioner Owns and Has Not

Abandoned the Mark, and Registrant Réained No Rights to the Mark Upon
Leaving the Band

24 Petitioner does not bear the burden of negating abandonment; abandonment is an affirmativevilegnse.
Florida Seafood, Inc. v. Jet Restaurants, |8d. F.3d 1122, 31 U.S.P.Q.2d 1660 (Fed. Cir. 1994). Here, Registrant
did not plead any affirmative defenses.
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As a matter of law, the Mark has always belonged to Petitioner. Registrant has never
had, as an individual, any ownership interaghe Mark. Moreover, even assuming that
Registrant’s use of the Mark as part of Petiar somehow give rise to an individual property
interest, such interest was bought by Petitioner in settling the s’ state-court litigation.

1. The Mark Belongs to the Band as a Partnership

The first person or entity to use a tradeknarcommerce is the rightful owner of the
mark. Society Civile v. SA Consortium VinicofeU.S.P.Q.2d 1205 (T.T.A.B. 1988). Registrant
admits that the Banals an entityfirst used the Mark in commerce. Specifically, he admits that
the Band was formed in 1996; the name “Wond=alr5” was selected collectively by the Band
members; and the mark was first used in commigydbe Bandn Fall 1996. (Complaint, 11 18,
19, 23-25.) Petitioner has consistently used thekMacommerce at all times since. (5/9/13
Depo., 77:24-78:8.) Registrantdhjaresented no contradictayidence whatsoever on this
point. Further, Registrameverused the Mark — in commerce @herwise — prior to use with
the Band. I@. at 93:9-94:10.)

The law is well established that use of akray a business entity does not inure to an
individual. E.g., El Sombrero Corp. v. Boliva436 N.E. 2d 733, 735-36, 218 U.S.P.Q. 668,
709-10 (lll. App. 1982) (even where individualiftspart responsible for developing goodwill
attributable to mark used byrporation, that responsibility wahared by others, and therefore
use of mark inures to corpoi@t, not individual). Ownershipf a service mark is acquired by
the adoption and use of the mark in commercee flihction of a mark is to identify the business
in which it is used and to protect the goodwill symbolized by the mdrkAccord Smith v.
Coahoma Chemical Col64 F.2d 916, 919, 121 U.S.P.Q. 215 (C.C.P.A. 1959) (even if

individual originated the ideaf the mark and authorizeditise by a corporation, such use
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would not vest ownership of the mark in the individuBRytona Automotive Fiberglass v.
Fiberfab, Inc, 475 F.Supp. 33, 205 U.S.P.Q 1245 (W.D. Penn. 1979) (shareholder of company
that used mark who had not individually usedrk had no ownership interest, despite being
“closely associated” with the company).

Furthermore, where two or more individualserate a business for profit, absent an
express agreement to the contrary, the busingssessimed to be a general partnership (Cal.
Corp. Code § 16202), and “[p]roperty acquired lpaenership is property of the partnership
and not of the partners indglilually” (Cal. Corp. Code 86203). Therefore, Petitionas an
entity has owned the Mark at all times.

Petitioner is subject to the California @orations Code sections pertaining to the
property rights of a dissociated member, alvbich are fully consistent with Petitioner’s
position, set forth below, that alghts to the Mark remained with the Band when Registrant left,
subject to his entitlement tobaiyout of his interest. Cal. @m Code 8 16701. This is also
consistent with Registrant’s position in thtate court case he filed against Petitioner.

2. Registrant Retained No Rightsn the Mark When He Left the Band

Controlling federal authority iall to the same effect: Up@amember’s departure from a
band, the trademark remains with the banddoes not transfer to the leaving memteRobi
v. Reed173 F.3d 736, 740 {9Cir. 1999) (“members of a growjm not retain rights to use the

group’s name when they leave the groupwvhen [band member] left the groupe took no

25 Although an individual dissociating from a general partnership may have a right to haveréss intthe assets
of the partnership bought oweeCal. Corp. Code 16701), such a buy-out does not constitute the sale of any
intellectual property; ownership of intellectual property remains at all times with the partnezehiell v.
Streetwise Records, Ltd@61 F.2d 67 (1st Cir. 1985) (trademark is not divisible property and therefore bannot
owned separately by one member of a joint venture). A buy-out pursuant to section Y§@é0isédy what
transpired when the parties settRegistrant’s state-court action.
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rights to the service mark with hijnlemphasis added)See also Kingsmen v. K-Tel Int’l, Ltd.

557 F. Supp. 178 (S.D.N.Y. 1983) (holding that former lead singer of musical group did not have
right to use group’s nametaf departure from groupiammarese v. Delfind97 U.S.P.Q.

162, 163 (N.D. Ill. 1977) (band name was partnership property, and former member lacked
ownership interest).

In HEC Enterprises Ltd. v. Deep Purple, In213 U.S.P.Q. 991 (C.D. Cal. 1980), former
members of the band Deep Purple, includingesof the founding members, began performing
under the same band name, and they registered the name as a trattkrab892. The court
held that mark belonged to the entity that badinally formed the band and that the former
members had no right to use the mark. Thetamancelled defendants’ registration and enjoined
them from further use of the marld. at 994-95.

Analogous state law is in accord: A band’sneabelongs to the band entity, and not to
any individual band member. For example, the couBiogie Kings v. Guillory1l88 So.2d
445, 1448, 51 U.S.P.Q. 133 (La. App. 1966), hiedd the band name “The Boogie Kings”
belonged to the band as an entity rather thasither of the band’s founding members because
the bandas a groupfirst used the name in commerce. Tisal proprietary interest in the trade
name “vested in the band, as an unincorporatedcation, and not in anydividual member of
that band.” Id. See als&Cesare v. Work520 N.E.2d 586 (Ohio App. 1987) (name of music
group was not personal to the performers, bentified and distinguisttea style and rendition
of music; departing membehsd no right to use of name).

The very rare instances in which courts hdeparted from the rule that a band name
belongs to the band rather tharatoindividual involveacts readily distinguishable from this

case — yet they still stand for the rule that dipg band members have right to use the band
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name. For instance, Marshak v. Treadwelb8 F. Supp. 2d 551 (D.N.J. 1999), the trademark
“The Drifters” belonged to the company form@dmanage the singing group, which “exercised
complete artistic control over The Drifters; [ ] ldrand fired Drifters singer [ ] paid the singers

a weekly salary; [ ] selected the music andrageements; and [ ] made all musical and business
decisions relating to both live perfnances and recording contracts.” Further, each member of
the “constantly changing cast of singers” walteemployees of the company and entered into
written employment agreementkl. at 554. Thus, the company, and not any of the singers,
owned the markld. at 573.

Similarly, inRick v. Buchansky09 F.Supp. 1522 (S.D.N.Y. 1988)e court held that a
band manager — and not former band membershabldormed a separate group using the same
name — was the rightful owner of the band naffkis ruling turned on the facts that the
manager had discovered the band’s original nesiand managed the band consistently from
its inception in 1961 through trial in 1985, and whitiere had been such significant turnover in
the band’s membership that the manager wasthddd the group’s “longa-playing member.”

Id. at 1528.

Contrasting with the longevityf the manager’s relationshiptiv the band, within a year
of the band’s formation, three of fisur original members had leftd. at 1527. The fourth left
and returned to the band on multiple occasiohgproximately 22 different performers were
band members at various times during the 1960s and 187.081 sum, theRickcourt
concluded that, as thlmnly person with a truly substantial alagting involvement in the venture,
the manager was the rightful owner of the mddk.at 1532-33.

Any attempt by Registrant to characterize$elf as the person with a substantial and

lasting involvement with the Band — more thany other member or the Band’s manager — lacks
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any credible factual supportar from the revolving door of performers at issuRick the

membership of the Band has been stable:ckégt McDill, Rickard, Books, and Registrant

were the original five members. (8/0%9/Depo., 41:22-42:10, 46:15-1484:19-45:5.) Fletcher,

McDill, and Rickard remain in the Band. d&iks left the Band in 1997 and was replaced by

Adams, who is still a member. When Registriaft the band ir2009, he was replaced by

Michael Taylor, a current mereh (Bell, 9:7-9, 11:8.)Thus, in 17 years, only two members of

the Band have been replaced, and four offitteecurrent members have been with the band

since 1997 Similarly, Jay Siegan became the band’s manager and booking agent, and a member
of the general partnership, in approximate®®9, and he remains the manager today. (Siegan,
9:18-10:22.)

Registrant further differs from the manageRiick v. Buchansky that he gained no
special rights by “managing” the Band. TReEkcourt held the band’s manager to be the
rightful owner of the mark based on the fundaraktmademark principléhat ownership of a
mark is determined in large pdny which person or entity has thbility and rightto control the
guality of the product or service bearing the malRick supra 609 F.Sup@at 1532-33 (manager
had ability and right to cordl style, content and quatiof band’s performance)Cf.
FreecycleSunnyvale v. Freecycle Netw®&&6 F.3d 509, (9Cir. 2010) (trademark owners have
duty to control quality). IRick the manager was the only indiual actively involved with the
band throughout a significaportion of its existece, and he exerciseaclusivecontrol over, for
example, the group’s finances, bookings, and personnel deciftirissuprg 609 F.Supp. at
1532-33. Thus, his ownership of the marsarnot only through himanagement activitigser

sebut by his exclusive ability toontrol the band’s quality.
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At no time did Registrant exercise the dsgof control over the Band that the manager
in Rickexercised. Contrary to his assertion — nfad¢he first timein December 208 —
Registrant was never the Band’s manag@Rickard, 13:8-12; Siegathl1:3-4.) Petitioner does
not dispute, indeed admits, that Registramtigipated in certain management activities,
including efforts to promotenal advertise the band — as dnkerymember of the Band and its
booking agent/manager.

According to Registrant, “[e]lach membmrthe band was delegated and/or assumed
responsibility for running some aspect of theibhess of the Band. Fletcher performed most of
the administrative duties. He voluntarily took the role of creatg and printing posters,
updating the mailing lists, maintaining the websiiploading photos from each show to the
website and generating graphic @gest (Complaint, § 52.) kiewise, “Rickard acted as the
single point of contact to Siag, Adams managed the website hosting for the website and often
built new pages...” and “[i]t was McDill's role to generate the crucial backing tracks” at his
home studio. I¢l. at 1 54, 55.) Moreover, Siegan veately responsible for booking the Band’s
events, receiving and distributing paymentsthe Band’s performances, and preparing annual
1099 forms for each of the Band membeisd. 4t {1 40-43.)

Registrant obtained no individual rights te thlark, which at all times has belonged to
Petitioner. All of the foregoing negates byraslsion any claim otherwise, and any reliance by
Registrant orRickis therefore misplaced. On these fatiisre is no basis for departing from the
settled rule that, absent unusual circumstanceprasent in this case, a departing band member

retainsno rightto use the band name.

26 In his discovery deposition in this proceeding, taken May 9, 2013, Redisaguely referred one time (at 61:16-
20) to his “management” of the Band but neslaimed to have been the Band’s “manager.”
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3. Any Rights Registrant Had in theMark Were Extinguished Through
a Buy-Out and Settlement of AllClaims Against and Interest in
Petitioner

Even assumingrguendathat Registrant possessed aigint to the Mark separate and
apart from his membership in Petitioner, aktlsuights were extinguned by the settlement of
Registrant’s state court actionaagst Petitioner. Negotiatiorssirrounding that lawsuit and its
dismissal expressly addressed Ragnt’s interest, as a member of the general partnership, in
Petitioner’s intellectual property. For instancegR#&ant’s attorney asserted that “there is
significant value in the Partnership businesscluding its service mark namemail marketing
lists, website, etc.” (5/9/13 Depo., Ex. B@e alsdEx. 9.) Furthermore, the settlement was
intended to dispose of “all of fjistrant’s] claims” against Petitioner and its members. (5/9/13
Depo., Ex. 4.) Neither Registrant nor thign-attorney contricts these facts.

The only evidence Registrant presents on tlsisass his own self-serving statement that
the state court action “was for lost wages.” (Red.,Af13.) This statement is not credible, as it
is plainly refuted Registraststate court Complaint and by his own testimony (Complaint,
passim 5/9/13/Depo., 106:5-18). While the Comiptaspeaks for itself, the overwhelming
majority of claims asserted therein clearlgse from the purportediyrongful exclusion from
partnership business. Both Registraf@@mplaint and his attorney’s correspondence
demonstrate conclusively that the settlement reptesl a buy-out of Regrant’s full interest in
the partnership consistent with Califor@arporations Code section 16701. (Complaint,
passim 5/9/13 Depo., Exs. 9, 10.)

In sum, the evidence shows Petitioner owresMark by virtue of its prior use in

commerce, Petitioner has never abandoned th& Mad confusion is likely to result from
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Registrant’s use of an identical mark. ThRstitioner is entitled to cancellation of the
Registration.

B. Registrant Committed Fraud on the PTO

Applicants for registration are prohibatérom “making knowingly inaccurate or
knowingly misleading statements” in their applicatioisg., In re Bose Corp580 F.3d 1240,
1245, 91 U.S.P.Q.2d 1938 (Fed. Cir. 20@3rt Schwartz InternatTextiles, Ltd. v. FT(289
F.2d 665, 669, 129 U.S.P.Q. 258 (C.C.P.A. 1961fenttonal deception justifying cancellation
of a registration is distingsined from more innocent false representations caused by “a
misunderstanding, an inadvertence, a mere negligent omis&lendiff Indus., Inc. v. Watkins
Prods., Inc, 192 U.S.P.Q. 327, 329 (T.T.A.B. 1976)here the applicant’s “subjective,
honestly held, good faith belief” was that btatements to the PTO were accur&an Juan
Prods., Inc. v. San Juan Pools of Kan., 829 F.2d 468, 472 (¥CCir. 1988). “[Blecause
direct evidence of deceptive intent is rarely avd@asuch intent can be inferred from indirect
and circumstantial evidenceS3tar Scientific, Inc. v. R.J. Reynolds Tobacco834d. F.3d 1357,
1366 (Fed. Cir. 2008).

To obtain cancellation on grounds ofudfth Petitioner must establish the following
elements: (1) the challenged statement was a false representation regarding a material fact; (2)
the person making the representation knewttf@tepresentation was false; (3) the person
making the representation intended to dectieePTO; (4) the PTO reasonably relied on the
misrepresentation. See Clontech Labs v. Invitrogen Co06 F.3d 1347, 1352, 74 U.S.P.Q.2d
1598 (Fed. Cir. 2005Qualcomm Inc. v. FLO Corp93 U.S.P.Q.2d 1768 (T.T.A.B. 2010).

An applicant for a registration has dutfy“uncompromising candor” to the PT@rient

Express Trading Co., Ltd. v. Federated Dept. Stores, 4@ F.2d 650, 653, 6 U.S.P.Q.2d 1308
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(2d Cir. 1988)see also Aromatique, Inc. v. Gold Seal, |28 F.3d 363, 877, 31 U.S.P.Q.2d
1481 (&' Cir. 1994) (applicant owes duof candor). “Consequentlthere is no presumption of
validity attached to a PTO registration where pertinent information is not presented to the
PTO! East West, LLC v. Rahma806 F.Supp.2d 488, 508 (E.D. Va. 2012) (cifing.D.

Avanti, Inc. v. Phone-Mate, Ind99 U.S.P.Q. 648, 655 (C.D. Cal. 1978) (emphasis added)).
The Board should weigh Registrant’s credipiin assessing intent to deceivBart Schwartz
supra 289 F.2d at 938-39 (fabrication of “fancifustory” in attempt to support statements on
application is evidence of bdaith and intent to deceivepilates, Inc. v. Current Concepts, Inc.
120 F.Supp.2d 286, 313, 57 U.S.P.Q.2d 1174 (S.D.RDWO) (fraud found where registrant’s
testimony concerning ownership of the maskas evasive and lacked credibility”).

An applicant’s failure to diclose ongoing use of a mak another party is often
compelling evidence of fraudvlarshak v. Treadwell, supy®8 F. Supp. 2d at 559 (applicants’
failure to disclose ongoing use of mark by &meotparty at the time of application “is strong
evidence of fraudulent registratign”For example, the court Bast West, supr&896 F.Supp.2d
at 508-09 held that a statement that the applitatitexclusive or substantially exclusive use of
trade name in a particular geographical areaanaaterial misrepresentation intended to deceive
where registrant had “substantial direct congantt extensive business tiegs with plaintiff”
that gave rise to actual knowlige that plaintiff wasising mark. The fail@r to disclose another
party’s use of the mark will be found fraudul&vitere the party is known to possess a “superior
or clearly establishedght” to use the mark Cf. Intellimedia Sports. Intellimendia Corp.43
U.S.P.Q.2d 1203, *4 (T.T.A.B. 1997).

In a case factually similar to this oneetbourt found that Regfrant intentionally

committed fraud. IHEC Enterprisessupra former members of the band Deep Purple,
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including some of the founding members, regist the mark “DEEP PURPLE” with both the
State of California and the PTO, despite knayhat the remaining members of Deep Purple
continued to use the band name in commeRd& U.S.P.Q. at 992-95. The court found that the
defendant former members @idulently obtained the registrations by representing under oath
that no other person had the right to use the miakk.

Here, just as iHEC EnterprisesRegistrant does not disie that he had actual
knowledge that the remaining members of the peshie continued to use the Mark, or that he
concealed the fact of his Registration from PetitiGheFhe only evidence he adduces
concerning his intent in represergito the PTO that no one elsad a right to use the Mark are
the conclusory statement that he “newm¢ended to deceive” the PTO and the purported
explanation that he “believed’mself to be the “rightful owner of the trademark.” (Reg. Aff.,
714.) These claims are not credib®&weats Fashions, Inc. v. Pannill Knitting Co., |i&33
F.2d 1560, 1564, 4 U.S.P.Q.2d 1793 (C.A. Fed. 1987)r€menclusory statements and denials
do not take on dignity by placing them in dtvit form”). Registrant points to revidence
whatsoever that would have supigar his purported belief that fR@ner did not have the right
to use the Mark.

Further, even had he genuinely bedid when he filed his application.e., before he
settled his lawsuit for a buy-out bfs interest in Petitioner — thlé had a right to use the Mark,

once the buy-out took place, he had to have knthat any such right was extinguished. His

2" The fraud here is even more striking thalllBC Enterprisessince Registrant was not using the Mark in
commerce at all at the time he submitted pigliaation, a fact he unquestionably kneWorres v. Cantine
Torresella S.r..808 F.2d 46, 1 U.S.P.Q.2d 1483 (Fed. Cir. 1986) (fraud found where affidavit stakedasan
use on three products when it was only in use on one).
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failure to inform the PTO of this development constitutes fraCid Mister Leonard v. Jacques
Leonard Couture, In¢23 U.S.P.Q.2d 1064 (T.T.A.B. 1992]4] person can commit fraud upon
the Office by willfully failing to correct his dner own misrepresentation, even if originally
innocent, as long as that persaubsequently learns of the n@presentation, and knows that the
Office has relied upon that misrepeatation in conferring a substave benefit upon that person
to which the person knows it is not entitled”) (internal citation omittBdjt Schwartzsupra

289 F.2d at 938 (“[o]ne acting in good faith who hasrbmistaken as to @&ssential fact would,
it seems to us, wish to correct such a akistwhen it was calle his attention”).

Further bolstering the condion that Registrant intendéo commit fraud is ample
evidence in the record that Registrant wagnra after being kicked out of the band, and was
looking for ways to get even. Even beforeggR&ant was terminated from Petitioner, he
resented and even hated the other membere @dhd and, at times, refused to speak to them.
(Siegan 25:25-26:2.) He became even mamantic,” “angry,” and “vengeful” after his
termination, and he threatened the other Band members’ and their families with violdnae. (
33:13-24, 34:10-35:6.) He clearhattd his intent to attempt tain the Band members’ lives.
(Id. at 41:2-9.) That Regisint filed his applicatiotwo daysafter being terminated by Petitioner
(5/9/13 Depo., 136:7-143:9), and that he colazkhis actions until aftesettlement of his
lawsuit (8/11/09 Depo., 186:10-187:14; Registratmplication), are sintarly indicative of
Registrant’dad faith.

This circumstantial evidence, combined wiitle manifest falsity oRegistrant’s sworn
statement to the PTO, demonstréRegjistrant’s intent to deceive. Petitioner is entitled to
cancellation of the Registration on grounds of fraud.

V. SUMMARY
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Petitioner respectfully requesthat the Board cancel &stration No. 3691948 for the
Word Mark WONDERBREAD 5. Petitioner owtise Mark through por use and has not
abandoned the Mark. Upon leaving the Band, Registedained no rights to the Mark (and, to
the extent he did, such rights have been extinguished). Yet Registrant now seeks to use the Mark
in connection with servicdadentical to Petitioner’s,e., “[e]ntertainment services in the nature
of live musical performances” and consumenfasion is likely as a matter of law.
Further, Registrant obtained the Regigson through fraud. Registrant filed his
application, deliberately making false statements(thele, as an individual, had used the Mark
in commerce since 1996, (2) he was using thekMathe time he applied for the Registration,
and (3) no other party had a right to use the M&t&.did so with intent to deceive, and he did in

fact deceive the PTO. As such, the Registration should be cancelled.

Dated: March 31, 2014 PHIIPS, ERLEWINE& GIVEN LLP

By:__ /s/CariA. Cohorn/

David M. Given

Cari A. Cohorn

Phillips, Erlewine & Given LLP

50 California Street, 32nd Floor

San Francisco, CA 94111

Telephone: (415) 398-0900

Facsimile: (415) 398-0911

Email: dmg@phillaw.com
cac@phillaw.com

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

|, Cari A. Cohorn, Esq. certify that on thi€ 8ay of August, 2011, aue and correct copy of
the foregoing document was filed with the TradeknTrial and Appeal Bard via the Electronic
System for Trademark Trials angppeals and was sent by U.S. Malil to:

Matthew H. Swyers, Esq.
The Trademark Company

344 Maple Avenue West, Suite 151
Vienna, VA 22180

Dated: March 31, 2014 PHIIPS, ERLEWINE& GIVEN LLP

By: /sIRosemanA. ComiskyCuliver

DavidM. Given
CariA. Cohorn
50CaliforniaStreet,35" Floor
SarFranciscoCA 94111
Telephone(415)398-0900
Facsimile:(415)398-0911
Email: dmg@phillaw.com
cac@phillaw.com
Attorneydor Petitioner
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