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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of Trademark Registration No, 3691948
For the mark WONDERBREAD 5,

Wonderbread 5,

Petitioner,
VS, Cancellation No. 92052150
Pairick Gilles, l

Registrant.

OPPOSITION TO PETITIONER’S MOTION FOR SANCTIONS /
CROSS-MOTION FOR SANCTIONS ANID/OR MOTION TO COMPEL

COMES NOW, the Registrant, Patrick Gilles (hereinafter “Registrant”), by and through counsel,
The Trademark Company, PLLC, and files the instant Opposition to Petitioner’s Motion for Sanctions
further filing his Cross-Motion for Sanctions andfor Motion to Compel in reply. For the reasons and on
the grounds more fully set forth below, Registrant respectfully requests that the Board deny Peritioner’s
Motion for Sanctions and Registrant’s Cross-Motion for Sanctions but grant Registrant’s Motion fo
Compel full and complete answers to Registrant’s discovery and/or in the alternative grant both
Petitioner’s and Registrant’s motions for sanctions.

STATEMENT OF THE CASE

As a result of petitioner’s previous unsuccessful Motion for Suntmary Judgment as well as its
unsuccessful Opposition to Registrant’s Motion for Rule 56(f) Discovery the Board is alteady well
familiar with this matter. However, as Petitioner now, someshat ironically, contends that “Registrant
Has Engaged in a Pattern of Evasion Without Justification”, a full recitation of the facts follows. See
Petitioner’s Motion for Sanctions, p. 4.

l. On or about March 1, 2010 Petitioner instituted the instant Cancellation Proceeding
atleging, inter alia, that Registrant, a former member of Petitioner and/or Petitioner’s claimed band

Wonderbread 5, had left the band, relinquished any and all rights to the name Wonderbread 5 via contract,



and had subsequently fraudulently procured the instant registration of the mark before the U.S. Patent and
Trademark Office (hereinafter “Office”). See generally Petition for Cancellation filed March 1, 2010.

2. On or about April 8, 2010 Petitioner, by counsel, filed his Answer and Grounds of
Defense denying the salient allegations contained in the Petition for Cancellation. See Auswer and
Grounds of Defense filed April 8, 2010,

3. On or about May 11, 2010 the discovery period in this matter opened. See Scheduling
Order dated March 2, 2010,

4, Due fo the complexities of the allegations in the instant matter, including prior civil
litigation between the Registrant and the Petitioner which is not of record in the instant matter, Registrant
submitted highly specific Interrogatories and Requests for Production of Documents to Petitioner on or

about July 12, 2010.

5. Petitioner had thirty-five (35) days to respond to Registrant’s discovery requests or until
August 16, 2010,
6. In lieu of participating in the discovery process, however, on or about July 30, 2010

Petitioner filed a Motion for Summary Judgment seeking judgment, as a matter of law, upon many of the
subjects sought to be discovered in Registrant’s July 12, 2010 discovery to Petitioner. See Motion for
Sunmmary Judgment dated July 30, 2010,

7. In response, Registrant filed its Motion for Rule 56(f) Discovery seeking an order from
the Board, prior to a ruling on Petition’s Motion for Sunmary Judgment, for Petition to answer specific
questions posed to it in Registrant’s Interrogatories and Requests for Production of Documents to
Petitioner on or about July 12, 2010,

8. Petitioner opposed Registrant’s Motion for Rule 56(f) Discovery on September 22,
2010.

9, On May 20, 2011 the Board granted, in part, and denied, in part Registrant’s
Motion for Rule 56(f) Discovery ordering Petitioner to provide substantive responses to specifically
enumerated interrogatories and requests for production of documents prior to the Registrant being

required to respond to Petitioner’s Motion for Summary Judgment. See Order dated May 20, 2011.



10. Specifically, Petitioner was required to respond to “Interrogatory Nos, 2, 3, 10-14, 16,
19 and 20 and Document Request Nos. 6, 12 and 14” within 30 days of the order. See Order
dated May 20, 2011 at p. 11.

11, Once under order of the Board, only then did Petitioner submit responses to
interrogatories 2, 3, 10-14, 16, 19 and 20 and document request nos. 6, 12 and 14. See Exhibits 4
and 5. Of note, Petitioner did not provide answers or responses to any other discovery requests
save for those ordered by the Board, /d.

12, Thereafter, on July 19, 2011 Registrant was able to submit its Opposition to
Petitioner’s Motion for Summary Judgment.

13.  OnMarch 13, 2012 the Board denied Petitioner’s Mofion for Sunumary Judgment.
See Order dated March 13, 2012.

14.  Thereafter, on March 29, 2012 the undersigned, Registrant’s counsel, sent the
attached letter to Petitioner’s counsel in a good faith effort to encourage and establish a deadline
for the remainder of Petitioner’s now severely overdue responses to Registrant’s original
discovery submitted on July 12, 2010 which were not responded to or addressed in the Board’s May 20,
2011 Order. See Exhibit 1. See generally Order dated May 20, 2011 at p. 11.

15.  Ofnote, Registrant’s counsel’s letter of March 29, 2012 to Petitionet’s counsel is
conspicuously absent from Petitioner s Motion for Sanctions and its exhibits (emphasis added).
See Pefitioner’s Motion for Sanctions.

16.  On April 5, 2012, one week following Registrant’s counsel’s letter of March 29,
2012, Petitioner, after having received said letter, noted the deposition of the Registrant for April
20, 2012 without first responding to Registrant’s counsel’s good faith effort to have Petitioner

comply with their now severely delinquent discovery obligations.



17. Registrant’s counsel was out of the country on a scheduled vacation during the
weeks of April 2" and April 9.

18, By cmail dated April 9, 2012, Petitioner’s counsel acknowledged receipt of
Registrant’s counsel’s March 29, 2012 letter further preemptively themselves cancelling or
requesting to modify the deposition noted for April 20, 2012 due to the unavailability of facilities
at their office for that day and time. See Email from Petitioner’s Counsel to Registrant’s Counsel
dated April 9, 2012 at 2:42 p.m. attached as Exhibit B to Pefitioner’s Motion Jor Sanctions.

19. Upon his return to the office Registrant’s counsel contacted Petitioner’s counsel
to discuss the outstanding discovery issues including, but not limited to, the deposition of the
Registrant as well as the Petitioner’s now long overdue discovery responses.

20.  During the conversation it was decided that (1) Registrant’s deposition would be
re-noted, by agreement, for a date in the future and (2) Petitioner’s counsel would determine
what additional discovery responses they needed to provide to Registrant’s original discovery
issued on July 12, 2010,

21. Both of these decisions were memorialized by Petitioner’s counsel in her email
dated April 19, 2012, See Petitioner’s counsel’s email to Registrant’s counsel dated April 19,
2012 at 3:17 p.m. attached as Exhibit E to Petitioner’s Motion for Sanctions.

22, However, as is now the established pattern in this case, Petitioner’s counsel forgot
that she had agreed or otherwise decided to ignore that she was to finally provide full 1esSponses
to Registrant’s discovery submitted in 2010 and, on April 30, 2012, re-noted Registrant’s
deposition for May 16, 2012 without further consideration, comment, or acknowledgment of her

past-due discovery obligations., Pefitioner’s Motion for Sanctions, Exhibit G.



23, Upon receiving the Amended Notice of Deposition of Patrick Gilles Registrant’s
counsel sent an additional email to Petitioner’s counsel, again in an ongoing good faith effort to
resolve the discovery dispute in this matter. Pefitioner’s Motion for Sanctions, Exhibit H.

24, In response, Petitioner’s counsel, returned to their established pattern of not
providing any discovery to Registrant in the absence of an Order from the Board. More
specifically Petitioner’s counsel changed their documented position in the matter that had
confirmed that she would “look into” and get back to our office concerning their outstanding
discovery and then we would discuss the date of the deposition and the outstanding discovery,
prior to moving forward with either. Petitioner’s Motion for Sanctions, Exhibit E, L

25, Inreply, Registrant’s counsel confirmed that Registrant would be made available
for deposition, but that all parties needed to recall we were attempting first to resolve a
longstanding discovery blockade on the part of the Petitioner and Petitioner had simply not
responded to our good faith requests for answers on the subject instead attempt to, once again,
move the case forward in a one-sided manner, Petitioner’s Motion for Sanctions, Exhibit J.

26.  OnMay 18, 2012 the issues all appeared to be resolved. On that day Petitioner’s
counsel emailed Registrant’s counsel stating that they would provide full answers and requests
for production of documents to the interrogatories and request for production of documents
issued by Registrant on July 12, 2010. Petitioner’s Motion for Sanctions, Exhibit K.

27.  Inthat regard, Registrant’s counsel waited for complete responses to be received
and then intended on rescheduling the deposition of the Registrant as well as scheduling
depositions of the various alleged members of the Petitioner in this matter.

28.  As of the filing of this response on June 15, 2012 Registrant’s counsel certifies

that no additional responses or documents have been received from Petitioner.



29.  Rather, the only communication from the Petitioner so received was the instant
motion filed on or about May 22, 2012.

ARGUMENT

As Petitioner does not allege any order of the Board to have been violated Petitioner’s
request for sanctions in the nature of termination of the matter or “severe evidentiary sanctions”
are governed by 37 CFR § 2.120(g), TBMP § 527.01(b). The basis for this motion is simply that
Registrant has “twice failed to appear for depositions.” Peritioner’s Motion Jor Sanctions, p. 4.

As the Board is aware, if a party fails attend the party's or person's discovery deposition,
after being served with proper notice, or fails to provide any response to a set of interrogatories
or to a set of requests for production of documents and things, and such party or the party's
attorney or other authorized representative informs the party seeking discovery that no response
will be made thereto, the Board may make any appropriate order, as specified in paragraph (g)(1)
of this section.

L Registrant as Not “Twice” Refused to Appear at a Discovery Deposition.

In the instant case, as the record makes clear, Petitioner has misrepresented the facts and
circumstances of this matter to the Board. Admittedly, the Registrant’s deposition has been
noted twice. Petitioner’s Motion for Sanctions, Exhibits A and G. However, prior to the first
date noted in the original Notice of Deposition, namely April 20, 2012, counsel for Petitioner had
already, herself, stated that the deposition would not be able to move forward on that day as “no
conference rooms are available at our office on that date.” Petitioner’s Motion Jfor Sanctions,
Exhibit B.

Of note, although subsequent emails place some ambiguity as to whether the deposition
could actually have moved forward on that date due to Petitioner’s counsel’s facilities thereafter

becoming available, there is no dispute that given the pending the resolution of other discovery
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issues both counsel agreed to reschedule Registrant’s deposition after they had conferred again
regarding outstanding discovery due to the Registrant, Pefitioner’s Motion for Sanctions,

Exhibit E (Email from Cari A, Cohorn to mswyers@ TheTrademarkCompany.com dated April 19,
2012 3:17 p.m.).

As such, there is no dispute that Petitioner’s counsel has misrepresented this first critical
fact to the Board for their motion, namely, the first deposition was taken off either by Petitioner’s
counsel herself or by agreement of both counsel but in no manner can it be said that the
Registrant refused to appear for the same as Petitioner’s own records clearly indicate,

In regard to the second noted deposition, as is also clear from the record there were
ongoing discussion concerning Petitioner’s obligations to respond to Registrant’s discovery
submitted in 2010 (emphasis added). At some point between April 19, 2012 (See email from
Cari A. Cohorn to mswyers@TheTrademarkCompany.com date April 19, 2012 3:17 p.m.} and
April 30, 2012, the date of the Amended Notice of Deposition of Patrick Gilles, Petitioner’s
counsel decided or forgot that ongoing discussions were occurring in good faith concerning
Petitioner’s outstanding discovery and Petitioner, once again rather than participating in
discovery, ignored previous and documented conversations concerning their own obligation and
re-noted the deposition of Mr. Gilles. Pefitioner’s Motion for Sanctions, Exhibits E and G.

Thereafter, in a continuing effort to have Petitioner to comply with their obligations
Registrant’s counsel continued to attempt to resolve the issues in lieu of having to burden the
Board with a motion to compel. Petitioner’s Motion for Sanctions, Exhibits H and J. To this
end, on May 18, 2012 Petitioner’s counsel finally agreed to provide responses to Registrant’s
nearly two-year-old discovery requests. Petitioner’s Motion for Sanctions, Exhibit K. In her

email counsel for Petitioner stated that the same would be provided by May 31, 2012, id



Presumptively, this was to resolve the outstanding discovery dispute so that the parties
could then schedule the discovery depositions of all relevant parties. However, rather than
providing any diséovery responses, as required by the rules of court, Petitioner filed the instant
motion instead. Further of note, despite stating that responses would be provided by May 31,
2012 to the outstanding discovery, no such responses have been received.

Applying 37 CFR § 2.120(g), TBMP § 527.01(b) to the case at hand, Registrant has not
“twice” refused to attend a deposition. The initial deposition was noted and then spontaneous
moved and/or agreed to be moved by the parties due to the Petitioner’s counsel’s office’s
unavailability and/or during the pendency of discussions to have answers to Registrant’s
discovery submitted in 2010 responded to. The second deposition was then noted ignoring the
counsels’ previous discussions and Petitioner’s counsel’s promise to provide and/or “look into”
providing responses to Registrant’s discovery from 2010. When Petitioner emailed Registrant’s
counsel stating such responses would be provided by May 31, 2012 it was assumed that
Petitioner’s counsel had returned to the original agreement that discovery would be provided and
then depositions scheduled.

At no time did the Registrant refuse to be deposed. To the contrary, Registrant has
consistently attempted to work with Petitioner’s counsel to move the discovery of this matter
forward. However, in licu, once again, of participating bilaterally in discovery the Petitioner’s
counsel has seen fit to file yet another motion upon suspect facts which do not support the relief
requested.

In conclusion, the facts of this matter simply do not support the draconian sanctions
requested. Substantial evidence supports the fact that the Registrant never failed to attend a

deposition but rather the depositions were rescheduled and/or called off by agreement of the



parties. Al worst, the first was clearly called off by agreement of the parties with the second
being placed in limbo during the pendency of other good faith discussions concerning discovery
obligations, But again, at no point did the Registrant refuse to be deposed. As such, sanctions
under 37 CFR § 2.120(g), TBMP § 527.01(b) ate simply not warranted.

1L, If Evidentiary Sanctions Are Warranted, They Are Warranted Bilaterally.

Of note, 37 CFR § 2.120(g), TBMP § 527.01(b) does not simply apply to attendance at a
discovery deposition. It applies equally to responses to written discovery as well.

In the instant case there is little dispute that the Petitioner has failed to respond
completely to Registrant’s discovery. Specifically, on July 12, 2010 Registrant submitted
Registrant’s First Set of Interrogatories fo Petitioner and Registrant’s First Requests for
Production of Documents fo Petitioner, See Exhibits 2 and 3. By order of the Board following
Registrant’s Rule 56(f) Motion for Discovery Petitioner was required to respond to
interrogatories 2, 3, 10-14, 16, 19 and 20 and document request nos. 6, 12 and 14. Although
Petitioner did comply with the Board’s Order in that regard (Exhibits 4 and 5), following the
Board’s denial of their Motion for Summary Judgment they have failed, despite repeated requests
by Registrant’s counsel, to provide answers to interrogatories 1, 4-9, 15, and 17-18 as well as
documents responsive to requests for documents nos. 1-5, 7-11, and 13 despite agreeing to do so
by May 31, 2012.

In that regard, although Registrant does not believe that such is warranted, should the
Board decide that evidentiary sanctions should be levied as requested by Petitioner then the
Registrant respectfully requests that mirror evidentiary sanctions be ordered against the
Petitioner for their failure to provide answers to interrogatories 1, 4-9, 15, and 17-18 as well as

documents responsive to requests for documents nos, 1-5, 7-11, and 13,



1. Petitioner Should be Ordered to Provide Discovery to Registrant.

Finally, and in the alternative, based upon the history of this case it is respectfully
requested that the most appropriate order to be entered by the Board is a simple Order requiring
that Petitioner finally satisfy its obligations under the rules of discovery and answer
interrogatories and requests for production of documents which were submitted to them nearly
two years ago. See Exhibits 2 and 3. Specifically, given the above-history of this matter, the
motions involved, and the facts as supported by the emails attached to Petitioner’s Motion Sfor
Sanctions as well as Exhibit 1 to this pleading, Registrant respectfully moves the Board for an
order compelling Petitioner to respond to Registrant’s First Set of Interrogatories to Petitioner,
nos. 1,4-9, 15, and 17-18, and Registrant’s First Requests for Production of Documentis to
Petitioner, nos. 1-5, 7-11, and 13 pursuant to TBMP § 523 ef seq.

Petitioner is clearly in violation of their obligations to respond to the same and is severely
delinquent in doing so. Moreover, given their now repeated pattern of filing motions to avoid
simply responding to discovery (e.g., Motion for Summary Judgment in lieu of responding to the
discovery at issue (denied); Opposition to Rule 56(f) Motion Jor Discovery (denied)) it is
Registrant’s hope that the Board recognize this pattern on the part of the Petitioner and issue an
order compelling them to comply with their discovery obligations once and for all rather than to
reward such obstructionist tactics which needlessly burden this tribunal with motion after motion.

CONCLUSION

WHEREFORE in consideration of the totality of the facts and circumstances of this

matter it is respectfully requested that the Board enter an Order denying Petitionet’s Mofion for

Sanctions as well as denying Registrant’s cross motion for sanctions. Rather, it is requested that
ying keg q
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a simple Order compelling Registrant to finally respond fully to Registrant’s discovery as set
forth above is in order.

But in the alternative, if the Board believes that sanctions are warranted it is respectfully
requested that based upon the facts and circumstances of this case they be levied bilaterally
against both parties as set forth above. However, Registrant’s position remains that the more
appropriate Order which will remedy this matter is simply an order compelling fuil responses to

Registrant’s discovery submitted to Petitioner on or about July 12, 2012,

Respectfully submitted this 15" day of June, 2012.
THE TRADEMARK COMPANY, PLLC

Matthew H. Swyers/

Matthew H. Swyers, Esquire

344 Maple Avenue West, Suite 151
Vienna, VA 22180

Telephone (800) 906-8626 ext. 100
Facsimile (270) 477-4574
mswyers@TheTrademarkCompany.com
Attorney for Registrant Patrick Gilles
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of Trademark Registration No. 3691948
For the mark WONDERBREAD 5,

Wonderbread 5,

Petitioner,
Vs. Cancellation No. 92052150
Patrick Gilles,

Registrant.

CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that I caused a copy of the foregoing motion this 15" day of June, 2011, to
be served, via first class mail, postage prepaid, upon:
David M. Given
Cari A, Cohorn
Phillips, Erlewine & Given LI.P

50 California Street, 35th Floor
San Francisco, CA 94111

Matthew H. Swyers
Matthew H. Swyers

12




The Trademark
Company

344 Manle Avenue West, Suite 151
Vienna, VA 22180

Tel. (800) 506-8626

Fax (270) 477-4574
TheTrademarkCompany.com

Whriter’s Direct {800) 906-8626 x100
mswyers@TheTrademarkCompany.com

March 29, 2012
VIA CERTIFIED MAIL

David M. Given, Esq.

Phillips Erfewine & Given LLP
50 California Street, 35th Floor
San Francisco, CA 94111

RE: Wonderbread S vs. Patrick Gilles
Trademark Trial and Appeal Board
Cancellation No. 92052150

Dear Mr, Given:

Please accept this correspondence as our initial good faith effort to resolve a discovery dispute in
this matter pursuant to TBMP § 523 ef seq. as well as other matters related to the prosecution of this
case.

As you may recall, at the onset of this case Mr. Gilles, by and through our office, submitted
Interrogatories and Requests for Production of Documents to Wonderbread 5 pursuant to the applicable
rules of the Board. Rather than answer our discovery, your office responded by filing a Morion for
Summary Judgment. Our office, in turn, filed a Rule 56 Motion seeking to have your client respond to
certain discovery requests prior to responding to your motion. The Board agreed with our position and
on May 20, 2012 issued an order instructing your client to serve responses to our client’s Interrogatory
Nos. 2, 3, 10-14, 16, 19 and 20 and Document Request Nos, 6, 12 and 14 prior to considering your
Motion for Summary Judgment,

Following your office’s submission of the same, your client’s Motion for Summary Judgment
was fully briefed and opposed and, as you are also aware, decided in our client’s favor on March 13,
2012. In this regard, I note that under this Order the period for discovery to close is now set for June 22,
2012. In this regard, more than two weeks have now elapsed since the issuance of this Order and we
have yet to hear from your office as to when it will respond to the past-due discovery in this matter.




As such, please provide to our office complete and full responses to our client’s original
discovery no later than April §, 2012 or contact my office to explain and discuss why such cannot be
accomplished in said time.

Additionally, please accept this correspondence as notice of our client’s continuing claim against
his former band mates, your clients, for violations of our client’s intellectual property rights including,
but not limited to, use of our client’s registered trademark, misappropriation of our client’s likeness in
advertising still being utilized by the band, as well as false advertising concerning both the trademark at
issue as well as confusion created as to whether Mr, Gilles is stitl performing with your clients.

Now that a court has ruled on your clients’ primary theory in this matter and, very clearly,
rejected the same, I respectfully suggest that your clients reconsider their stance in this matter and be

willing to revisit the possibility of resolving this case on a more global level once and for all.

Thank you for your time and attention to this matter. I look forward to the pleasure of your reply
at your earliest convenience,

Very truly yours,

/Matthew H. Swyers/

/mhs/




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of Trademark Registration No. 3,691,948,
For the mark WONDERBREAD 35,

Wonderbread 3,

Petitioner,
vs. Cancellation No, 92052150
Patrick Gilles, '

Registrant,

REGISTRANT’S FIRST SET OF INTERROGATORIES TO OPPOSER

TO: Wonderbread 5, ¢/o David M. Given, Phillips, Erlewine & Given LLP, 50
California Street, 35" F loor, San Francisco, CA 94111,

FROM: Matthew H. Swyers, Esq., The Trademark Company, PLLC, 344 Maple Avenue
West, Suite 151, Vienna, VA 22180.

COMES NOW Registrant, Patrick Gilles (hereinafter “Registrant”), by and through
counsel, The Trademark Company, PLLC, in accordance with the applicable Federal Rules of
Civil Procedure and the TBMP, and propounds the following interrogatories upon Wonderbread
5 (hereinafter “Petitioner”) to be answered within the time provided by the applicable rules of
court,

DEFINITIONS

A. The term “Registrant” shall mean Patrick Gilles, and/or any present or former
servant, agent, attorney or other representative acting on his behalf,
B. The term “Petitioner” shall mean Wonderbread 5 and any present or former

licensee, officer, director, employee, servant, agent, attorney or other representative acting on its

e ..;:;._:=.--_::
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behalf, and shall include predecessors or successors either within the United States or a foreign
country.

C. The term “trademark™ or “mark”™ includes trademarks, service marks, collective
marks, certification marks and trade names as defined in 15 U.S.C. § 1127.

D. The term “in the U.S.” shall mean use in interstate and/or intrastate commerce in
the United States.

E. The term “Registrant’s Mark” refers to the mark WONDERBREAD 5 as
identified in U.S. Trademark Registration No. 3,691,948

F. The term “Petitioner’s Claimed Mark” refers to the term WONDERBREAD 5 as
claimed to be a mark by Petit.ioner in the subject of the Petition to Cancel.

G. The term “you” shall mean the party or person to whom these interrogatories are
propounded, all agents, employess, servents, attorneys, and all other representatives, and persons
over whom the person or party to whom these interrogatories are propounded has the right to or
does control or direct and activities.

H. The phrase “legal action” shall mean submission of correspondence to the
Registrant or any third party not a party to this proceeding requesting that they cease use of a
mark, or institution of any legal proceeding in the United States Patent and Trademark Office,
state, or federal court or agency.

L. The term “live” shall mean currently registered with the U.S. Patent and
Trademark Office and not dead as it applies to abandoned, cancelled, or successfully opposed
trademarks,

L. The term “the band” shall mean the band Wonderbread 5, of which both

Registrant and Petitioner were members,



INTERROGATORIES

INTERROGATORY NO. 1: State in detail the nature of the business, operations,

and activities conducted by Petitioner.

ANSWER:

INTERROGATORY NO. 2: Identify each person who has knowledge of

Petitioner’s selection and adoption of Petitioner’s Claimed Mark and who has knowledge of how
it is used and how it is intended to be used.

ANSWER:

INTERROGATORY NO., 3: Describe in detail all goods and services formerly

and currently being offered by Petitioner in conjunction with Petitioner’s Claimed Mark, identify
the dates on which Petitioner first began such use(s), the geographic areas in which such use
occuired, and the individuals who provided those services,

ANSWER:



INTERROGATORY NO. 4: Describes any periods since Petitioner’s alleged

date of first use, as set forth in the preceding paragraph, during which Petitioner did not make
use of Petitioner’s Claimed Mark.

ANSWER:

INTERROGATORY NO. §: With respect to each good and/or service identified

in your response to Interrogatory No, 3, state the annual sales in units and dollars from the date
of first use of each good and/or service.

ANSWER:

INTERROGATORY NO. 6.: With respect to each good and/or service identified

in your response to Interrogatory No. 3, describe in detail the manner in which Petitioner’s
Claimed Mark is promoted in the United States, including but not limited to the media and mode
of any marketing efforts as well as the geographic regions in which said promotions are
conducted. Further identify who has been responsible for the promotion of Petitioner’s Claimed
Mark from the alleged date of first use to the present,

ANSWER:



INTERROGATORY NO. 7: For each medium identified in the preceding

interrogatory, state the annual expenditure for advertising and promotion since inception.

ANSWER:

INTERROGATORY NO. §: Identify the person or persons who, from the date of

Petitioner’s claimed first use(s) of Petitioner’s Claimed Mark to the present, have been
responsible for the marketing and/or promotion of Petitioner’s goods and services under
Petitioner’s Claimed Mark indicating the period during which cach person was so responsible,

ANSWER:

INTERROGATORY NO. 9: Identify all advertising agencies, public relations

agencies or market research agencies that Petitioner has used, participated with or cooperated
with in advertising, marketing or promoting the goods/services identified in response to
Interrogatory No. 3, and indicate the time period(s) during which such activities were conducted.

ANSWER:



INTERROGATORY NO, 10; Describe in detail any adversarial proceeding,

challenge, or litigation involving Petitioner’s Claimed Mark, Registrant’s membership in
Petitioner, or Registrant’s ownership of the mark at issue, including the claims, defenses, and a
description of the resolution thereof.

ANSWER:

INTERROGATORY NO. 11; Identify all persons who have knowledge

concerning Petitioner’s selection, adoption and/or use of Petitioner’s Claimed Mark for any
products and services and provide a summary of each person’s knowledge thereof.

ANSWER:

INTERROGATORY NO. 12: ldentify all persons or parties, past and present, that

are or were members of the band Wonderbread 5, state the dates of their membership in the band
and whether said membership was memorialized in any writing, documents, or otherwise.

ANSWER:



INTERROGATORY NO. 13: Describe in detail any partnership agreement that

existed belween Registrant and Petitioner or any other party with regard to the band
Wonderbread 5.

ANSWER:

INTERROGATORY NO. 14: Identify all persons or parties, past and present, that
wete part of any partnership agreement with regard to the band Wonderbread 5.

ANSWER:

INTERROGATORY NO. 15: Describe in detail the process during which the
name of the band “Wonderbread 5 was selected.

ANSWER:

INTERROGATOQORY NO. 16: Identify any persons or parties present during the
conception and/or selection of the band name “Wonderbread 5,” including, but not limited to,

how the name was created, how the name was chosen to be the name of the band, the names of



the band members at the time of the selection of the name and who Petitioner contends owned or
controlled the name at the time of its adoption.

ANSWER:

INTERROGATORY NO. 17: Describe in detail the civil litigation dispute

between Registrant and Petitioner, including the details of any settlement agreement between
Registrant and Petitioner.

ANSWER:

INTERROGATORY NO. 18: Identify any and all persons and/or parties who

signed any settlement agreement for the civil litigation dispute referenced in Interrogatory No. 17.

ANSWER:

INTERROGATORY NO. 19: Describe in  detail any agreement regarding

ownership of the rights of the mark WONDERBREAD 5.

ANSWER:



INTERROGATORY NO. 20: Identify those individuals or the entity you contend

owns the subject mark WONDERBREAD 5 from the date of first use to the present specifically
indicating the original owner(s) or entity of the mark, any changes in ownership which have
occurred, and who or what entity you contend currently owns the mark and why.,

ANSWER:

DATED this 12 day of July, 2010

THE TRADEMARK COMPANY, PLLC

[Matthew H. Swyers/

Matthew H. Swyers, Esq.

344 Maple Avenue West, Suite 151
Vienna, VA 22180

Telephone (800) 906-8626 x704
Facsimile (270) 477-4574
mswyers@TheTrademarkCompany.com
Attorney for Registrant




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

[n the matter of Trademark Registration No. 3,691,948,
For the mark WONDERBREAD 5,

Wonderbread 5,
Petitioner,
VS, Cancellation No, 92052150
Patrick Gilles, ‘
Registrant,
CERTIFICATE OF SERVICE
[ HEREBY CERTIFY that I caused a copy of the foregoing First Set of Interrogatories to

be served on this 12" day of July, 2010 via first-class mail upon the following:

Meagan McKinley-Ball
Phillips, Erlewine & Given, LLP
50 California Street, 35" Floor
San Francisco, CA 94111

/Matthew H. Swvers/

Matthew H. Swyers



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of Trademark Registration No. 3,691,948,
For the mark WONDERBREAD 5,

Wonderbread 5,

Petitioner,
VS. Cancellation No, 92052150
Patrick Gilles, .

Registrant.

REGISTRANT’S FIRST REQUESTS FOR
PRODUCTION OF DOCUMENTS TO PETITIONER

TO: Wonderbread 5, ¢/o David M. Given, Phillips, Erlewine & Given LLP, 50
California Street, 35t Floor, San Francisco, CA 94111,

FROM: Matthew H. Swyers, Esq., The Trademark Company, PLLC, 344 Maple Avenue
West, Suite 151, Vienna, VA 22180,

Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure and TBMP §408,
Registrant Patrick Gilles (hereinafter “Registrant™) requests that Petitioner Wonderbread 5
(hereinafter “Petitioner”) produce and permit Registrant to inspect and copy the Documents (as
described hereinafter) and things designated below at The Trademark Company, PLLC, 344
Maple Avenue West, Suite 151, Vienna, VA 22180 within the time permitted by the applicable
rules.

DEFINITIONS

A, “Documents” includes “things” and is defined in the broadest sense permitted by
the Federal Rules of Civil Procedure and the Trademark Rules of Practice, including without

limitation, written documents, audio or video recordings, and computer data together with

3




printouts of screen displays. “Documents” includes each writing or record not identical to the
original.

B. The term “Registrant” shall mean Patrick Gilles, and/or any present or former
servant, agent, attorney or other representative acting on his behalf.

C. The term “Petitioner” shall mean Wonderbread 5 and any present or former
licensee, officer, director, employee, servant, agent, attorney or other representative acting on its
behalf, and shall include predecessors or successors either within the United States or a foreign
country.

D. “Person(s)” means any individual, firm, partnership, corporation, proprietorship,
association, governmental body or any other organization or entity.

E. “Concerning” means relating to, referring to, describing, evidencing or
constituting.

F. The term “Petitioner’s Claimed Mark” refers to the terms WONDERBREAD 5 as
claimed to be a mark by Petitioner in the subject Petition to Cancel,

REQUESTS FOR PRODUCTION

With respect to any Document specified below for which a claim of privilege or work
product is made, please indicate the nature of the Document; identify the name, address,
occupation, title and business affiliation of the writer, the addressee and all recipients thereof, the
general subject matter to which the Document relates, and its date.

The Documents designated for production are the following:

L All Documents evidencing, referring, or relating to the selection or adoption by
Petitioner of Petitioner’s Claimed Mark.

RESPONSE:



2. Documents sufficient to identify each Person who participated or was invoived in
the selection of Petitioner’s Claimed Mark, and with respect to each Person so identified, the
nature and scope of his or her involvement.

RESPONSE:

3. A copy of San Francisco Superior Court’s stamped and dated “Defendant’s
Answer to Complaint for Dammages and Equitable Relief: Constructive Fraud, Case No. CGC-09-
487573,

RESPONSE:

4, A copy of San Francisco Superior Court’s stamped and dated “Defendant’s Offer
to Compromise, Case No. CGC-09-487573”.

RESPONSE:

5. A copy of San Francisco Superior Court’s stamped and dated “Notice of
Deposition of Plaintiff Patrick Gilles,” Case No. CGC-09-487573".

RESPONSE:



0. A copy of any document purporting to convey, sell, and/or release Registrant’s
ownership and control of Registrant’s Mark WONDERBREAD 5 to any party, entity, or
otherwise.

RESPONSE:

7. A copy of the letter Document from Mr. David M. Given to Douglas B. Wroan
dated September 15, 2009 which states in part “as previously discussed, the band has no assets
(known), Habilities (and therefore no liquidation value), and no balance sheet or income
statement available.”

RESPONSE:

8. A copy of San Francisco’s Superior Court’s stamped and dated copy of the “Offer
to Compromise CA CORPORATION CODE 16701 (G) (1) (2) (3) (4),” Case No. CGC-09-
487573.

RESPONSE:

9. All Documents pertaining to Wonderbread 5’s advertising and marketing
materials posted online or distributed by Petitioner after October 22, 2009, including but not
limited to hand bills, flyers, posters, and guitar picks containing Registrant’s photo image, video

image, phone number, or address.



RESPONSE:

10.  The Document sent electronically by David M. Given to Douglas Wroan on
Thursday, October 1, 2009 at 4:46pm which states in part “I do not want to put the client to the
expense of spending the appearance fees. I believe we can transact the remainder of this matter
without the formality of filing the 998 with the court.”

RESPONSE:

i1.  Any and all Documents evidencing actual confusion as noted in the Petition to
Cancel when Petitioner claims, “the Band received many calls and emails from fans and clients
inquiring as to why Registrant appeared to be operating under the Wonderbread 5 name,”

RESPONSE:

12.  Any and all Documents evidencing that the band Wonderbread 5 operated as a
general partnership as claimed in the Petition to Cancel,

RESPONSEK:

13, Any and all Documents pertaining to the creation and/or selection of the band

name Wonderbread 5.



RESPONSE:

14, Any and all Documents pertaining to the ownership of Wonderbread 5’s
intellectual property.

RESPONSE:

DATED this 12" day of July, 2010
THE TRADEMARK COMPANY, PLLC

[Matthew H. Swyers/

Matthew H. Swyers

344 Maple Avenue West, Suite 151
Vienna, VA 22180

Telephone (800) 906-8626 x704
Facsimile (270) 477-4574

mswyers@ TheTrademarkCompany.com
Attorney for Registrant




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE,
The Trademark Trial and Appeal Board

In the matter of Trademark Registration No. 3,691,948,
For the mark WONDERBREAD 5,

Wonderbread 5,
Petitioner,
Vvs. Cancellation No. 92052150
Patrick Gilles, ‘
Registrant.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I caused a copy of the‘ foregoing Request for Production of

Documents to be served on this 12" day of July, 2010 via first-class mail upon the following:

Meagan McKinley-Ball

Phillips, Erlewine & Given, LLP
50 California Street, 35" Floor
San Francisco, CA 94111

/Matthew H. Swyers/

Matthew H. Swyers



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In re Registration No. 3691948 for the Word Mark WONDERBREAD 5
(Registered on October 6, 2009)

)

WONDERBREAD 5, )
) Cancellation No. 92052150

Petitioner, )

)

V. )

)

PATRICK GILLES, )

)

Registrant. )

)

)

PETITIONER’S RESPONSES TO REGISTRANT’S FIRST SET OF

INTERROGATORIES

Petitioner Wonderbread 5 (“Petitioner”) responds as follows to the First Set of

Interrogatories propounded by Registrant Patrick Gilles (“Registrant™):




GENERAL RESPONSE AND OBJECTIONS

Petitioner’s responses herein are based on discovery, investigation and information
ascertained to date, and on documents which are presently available to and specifically known to
Petitioner, and Petitioner reserves the right to amend, delete, modify or expand upon said
responses in light of further discovery and investigation.

[n responding to these interrogatories, Petitioner is furnishing to Registrant such
information as is presently available to Petitioner. Such information may include hearsay and
other forms of information which are neither reliable nor admissible in evidence. Petitioner
reserves all objections relating to the inadmissibility of evidence, and reserves the right to
imtroduce at trial evidence w_lilich is presently unknown to Petitioner and/or is discovered after the
date of these responses.

Petitioner objects to each interrogatory to the extent it seeks ?11f0rmation which is not
relevant to the subject matter of this action nor reasonably calculated to lead to the discovery of
admissible evidence. In particular, Petitioner obje(;ts to each request to the extent it seeks
information concerning the selection and adoption of the Mark. Petitioner objects to each
interrogatory to the extent it seeks information which would violate the attorney-client privilege
or the work product rule,

Subject to the general and foregoing objections, Petitioner responds to the specific

requests as follows:




SPECIFIC RESPONSES AND OBJECTIONS

Interrogatory No, 2:

Identify each person who has knowledge of Petitioner’s selection and adoption of
Petitioner’s Claimed Mark and who has knowledge of how it is used and how it is intended to be
used.

Response to Interrogatory No, 2

As authorized by the TTAB’s Order of May 20, 2011, Petitioner objects to the
interrogatory to the extent it seeks information concerning the selection and adoption of the Mark
and is therefore overbroad and seeks information that is neither relevant nor reasonably
calculated to lead to the discovery of admissibie evidence. Petitioner further objects on the
grounds that the interrogatory is unduly burdensome in that countless numbers of listeners,
audience members, fans, and individuals in the entertainment industry have knowledge of
Petitioner’s use of the Mark. Subject to the foregoing and general objections, Petitioner responds
as follows with respect to those individuals with knowledge of Petitioner’s past, current, or
future use of the Mark: Jeffrey Fletcher, John McDill, Thomas Rickard, Christopher Adams,
Michael Taylor, Jay Siegan, Steve Brooks, Registrant, Barry Simons,

Interrogatory No. 3:

Describe in detail all goods and services formerly and currently being offered by
Petitioner in conjunction with Petitioner’s Claimed Mark, identify the dates on which Petitioner
first began such use(s), the geographic areas in which such use occurred, and the individuals who

provided those services.




Response to Interrogatory No. 3:

Subject to the foregoing general objections, Petitioner responds as follows: At all times
since the formation of the band and its first live performance in November 1996 to the present,
Petitioner has used the Mark in comection with live music performances. Such use occurred
throughout California, in at least 12 other states, Puerto Rico, Mexico, and Canada. The
individuals who provided the live music performances are Jeffrey Fletcher, John McDill,
Thomas Rickard, Christopher Adams, Michael Taylor, Steve Brooks, and Registrant,

At various times during Registrant’s membership in the band, Petitioner used the Mark in
connection with T-shirts, stickers, pins, and temporary tattoos, As the member of Petitioner with
primary responsibility for such uses (see Complaint at § 34), all of which were on behalf of
Petitioner, Registrant is fully aware of and/or has access to information concerning such uses.

At various times between approximately 1999 and approximately 2008, Petitioner also
used the Mark in connection with promotional DVDs including video footage of the band. The
DVDs were sent to clients and/or prospects throughout the United States, Canada and Mexico.
From 1999 to the present., Petitioner has maintained a website featuring active members of the
band and using the Mark, At all times since 1999, Christopher Adams has had primary
responsibili.ty for maintaining the website, with cooperation and assistance from other active
members of the Wonderbread 5 general partnership,

Interrogatory No. 10:

Describe in detail any adversarial proceeding, challenge, or litigation involving
Petitioner’s Claimed Mark, Registrant’s membership in Petitioner, or Registrant’s ownership of

the mark at issue, including the claims, defenses, and a description of the resolution thereof.



Response to Interrogatory No, 10;

Subject to the foregoing general objections, Petitioner responds as follows: The only

- adversarial proceeding, challenge, or litigation responsive to this request {other than the instant
proceeding) is the action Registrant filed against Petitioner, San Francisco Superior Court Case
No. CGC-09-489573, which Registrant dismissed with prejudice. As the plaintiff in that action,
Registrant is fully aware of and/or has access to information concerning the claims and defenses
asserted in the action, as well as the resolution thereof,

Interrogatory No. 11:

Identify all persons who have knowledge concerning Petitioner’s selection, adoption
and/or use of Petitioner’s Claimed Mark for any products and services and provide a summary of
each person’s knowledge thereof.

Response to Interrogatory No, 11:

As authorized by the TTAB’s Order of May 20, 2011, Petitioner objects to the
interrogatory to the extent it seeks information concerning the selection and adoption of the Mark
and is therefore overbroad and seeks information that is neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence, Petitioner further objects on the
grounds that the interrogatory is unduly burdensome in that countless numbers of listeners,
audience members, fans, and individuals in the entertainment industry have knowledge of
Petitioner’s use of the Mark. Subject to the foregoing and general objections, Petitioner responds
as follows with respect to those individuals with knowledge of Petitioner’s past, current, or
future use of the Mark: Jéffrey Fletcher, John McDill, Thomas Rickard, Christopher Adams,
Michael Taylor, Jay Siegan, Steve Brooks, Registrant, With the exception of Jay Siegan, each of

the aforementioned individuals has direct knowledge, as a current or former member of the band



Wonderbread 5, of Petitioner’s use of the Mark in commerce in connection with live music
performances and related goods and services. (See Petitioner’s Response to Interrogatory No. 3.)
Jay Siegan possesses similar direct knowledge in his capacity as the manager and booking agent
for the band and as a member of the Wonderbread 5 general partnership.

Interrogatory No, 12:

Identify all persons or parties, past and present, that are or were members of the band
Wonderbread 5, state the dates of their membership in the band and whether said membership
was memorialized in any writing, documents or otherwise,

Response fo Interrogatory No, 12:

Subject to the foregoing general objections, Petitioner resﬁonds as follows: No
individual’s niembership in the band Wonderbread 5 was ever formally memorialized in a
written agreement. However, as recognized by Registrant (see, e.g., Complaint, filed June 17,
2009 in San Francisco Superior Court Case No. CGC-09-489573 (“Complaint™), at §§ 100, 101),
the members’ relationship was governed by an oral agreement or an agreement implied in fact by
the members’ conduct whereby the band operated as a general partnership, and whereby any and
all rights arising out of the members’ collective actions (including all intellectual property rights,
e.g., rights to the WONDERBREAD 5 Mark) resided with the partnership. (See also, e.g.,
Complaint at 1§ 2, 11, 104, 106, 134.) This oral or implied-in-fact agreement was and is
evidenced by documents produced in response to Registrant’s First Set of Requests for

Production of Documents, served herewith.



All past and present members of the band Wonderbread 5 and the dates of their
respective memberships are as follows:
Jeffrey Fletcher, November 1996 to present
John McDill, November 1996 to present
Thomas Rickard, November 1996 to present
Christopher Adams, approximately June 1997 to present
Michael Taylor, July 2009 to present
Steve Brooks, November 1996 to late 1997
Registrant, November 1996 to March 2009

Interrogatory No. 13:

Describe in detail any partnership agreement that existed between Registrant and
Petitioner or any other party with regard to the band Wonderbread 5.

Response to Interrogatory No. 13:

Subject to the foregoing general objections, Petitioner responds as follows: Petitioner’s
partnership agreement was never formally memorialized in writing. However, as recognized by
Registrant (see, e.g., Complaint at §Y 100, 101), the members’ relationship was governed by an
oral agreement or an agreement implied in fact by the members’ conduct whereby the band
operated as a general partnership, and whereby any and all rights arising out of the members’
collective actions (including all intellectual property rights, e.g., rights to the WONDERBREAD
5 Mark) resided with the partnership. (See also, e.g., Complaint at §q 2, 11, 104, 106, 134.) This
oral or implied-in-fact agreement was and is evidenced by documents produced in response to

Registrant’s First Set of Requests for Production of Documents, served herewith,



Interrogatory No. 14:

Identify all persons or patties, past and present, that were part of any partnership
agreement with regard to the band Wonderbread 5.

Response to Interrogatory No. 14:

Subject to the foregoing general objections, Petitioner responds as follows: Jeffrey
Fletcher, John McDill, Thotmas Rickard, Christopher Adams, Michael Taylor, Steve Brooks,
Registrant, Jay Siegan,

Interrogatory No. 16:

Identity any persons or parties present during the conception and/or selection of the band
name “Wonderbread 5,” including, but not limited to, how the name was created, how the name
was chosen to be the name of the band, the names of the band members at the time of the
selection of the name and who Petitioner contends owned or controlfed the name at the time of
its adoption.

Response {o Interrogatory No. 16:

As authorized by the TTAB’s Order of May 20, 2011, Petitioner objects to the
interrogatory to the extent it seeks information concerning the selection and adoption of the Mark
and is therefore overbroad and seeks information that is neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence. Subject to the foregoing and general
objections, Petitioner responds as follows with respect to the ownership of the Mark at the time
of its adoption: Petitioner owned the name “Wonderbread 5” at the time it adopted that name

and at all times since.



Interrogatory No. 19:

Describe in detail any agreement regarding ownership of the rights of the mark
WONDERBREAD 5.

Response to Interrogatory No. 19:

Subject to the foregoing general objections, Petitioner responds as follows: At all times,
as a matter of law and consistent with the understanding of the members of the band, the Mark
has been owned by the band and not by any individual member, Independent of his membership
in the band, Registrant has never owned the Mark, and any right Registrant had to use or control
the use of the Mark was extiﬁguished upon his departure from the band Wonderbread 5.
Documents evidencing Registrant’s release of all interest in, and claims against, the band
Wonderbread 5 have been produced in response to Registrant’s First Set of Requests for
Production of Documents.

Interrogatory No. 20:

Identify those individuals or the entity you contend owns the subject mark
WONDERBREAD 5 from the date of first use to the present specifically indicating the original
owner(s) or entity [sic] of the mark, any changes in ownership which have occurred, and who or
what entity you contend currently owns the mark and why.

Response to Interrogatory No. 20:

Subject to the foregoing general objections, Petitioner responds as follows: At all times
from the first use of the Mark in November 1996 to the present, the Mark has been owned by
Petitioner, Wonderbread 5, a California general partnership. (See, e.g., Complaint at §§ 2, 11,
100, 101, 104, 106, 134.) Petitioner began using the Mark in conunerce in Novémber 1996 in

connection with live music performances and has continued its exclusive use of the Mark at all



times since. Petitioner has protected its exclusive right to use the Mark by, among other things,
promptly seeking to cancel Registrant’s improper registration of the Mark, which came affer
Registrant left the partnership. Independent of his membership in the band, Registrant hés never -
owned the Mark, and any right Registrant had to use or control the use of the Mark was
extinguished upon his departure from the band Wonderbread 5. Documents evidencing
Registrant’s release of all interest in, and claims against, the band Wonderbread 5 have been
produced in response to Registrant’s First Set of Requests for Production of Documents.

Dated: June 20, 2011 PHILLIPS, ERLEWINE & GIVEN LLP

By: __ /s/ Cari A. Cohorn

David M. Given

Cari A. Cohorn

Phillips, Erlewine & Given LLP

50 California Street, 35" Floor

San Francisco, CA 94111

Telephone: (415) 398-0900

Facsimile: (415) 398-0911

Email: dmg@phillaw.com
cac@phillaw.com

Attorneys for Petitioner



VERIFICATION

Tommy Rickard declares:

I am a member of the Wonderbread 5 general partnership. I am authorized to make this
verification on behalf of Wonderbread 5, the Petitioner in this action. I have read
PETITIHONER’S RESPONSES TO REGISTRANT’S FIRST SET OF
INTERROGATORIES and know the contents thereof. 1 have personal knowledge that the
contents of the responses are true, except as to the matters which are herein stated upon

information or belief and as to those matters I believe them to be true.

[ declare under penalty of perjury under the laws of the United States of America that the




1 PROOF OF SERVICE

I declare that I am over the age of eighteen and not a party to this action. My business
address is Phillips, Erlewine & Given LLP, 50 California Street, 35" Floor, San Francisco,
California 94111, which is located in the City and County of San Francisco where the service
described below took place.

= W N

On the date below, at my place of business at San Francisco, California, a copy of the
following document(s):

PETITIONER’S RESPONSES TO REGISTRANTS FIRST SET OF REQUETS FOR
PRODUCTION OF DOCUMENTS

-~ O L

BATES DOCUMENTS WB5001-018

PETITIONERS’ RESPONSES TO REGISTRANTS FIRST SET OF
9 || INTERROGATORIES

10 || was addressed to:

L Matthew H. Swyers, Fsq.
12 [ The Trademark Company
344 Maple Avenue West, Suite 151

13 Vienna, VA 22180
14 , .
[X] BY FIRST CLASS MAIL: I placed the above documents in a sealed envelope for deposit
15 in the United States Postal Service, with first class postage fully prepaid, and that
envelope was placed for collection and mailing on that date following ordinary business
16 practices as indicated above.

71 ] BY FACSIMILE TRANSMISSION: I transmitted the above documents by facsimile
transmission to the FAX telephone number listed for each party above and obtained
18 confirmation of complete transmittal thereof.

19111 BY CAUSING PERSONAL SERVICE: I placed the above documents in a sealed
envelope. I caused such envelope(s) to be handed to our messenger service to be
20 delivered as indicated above.

2 (1] BY OVERNIGHT EXPRESS: I placed the above documents in a sealed envelope. 1
caused such envelope(s) to be delivered to the above address(es) by overnight express.

22

[1 BY PERSONAL SERVICE: I placed the above documents in a sealed envelope. |
23 delivered each of said envelopes by hand to the person(s) listed above.
24 I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed on June 20, 2011 at San Francisco, California.

Roesmary A. Coﬁsky Culiver é)

27
28

Philtips, Erdenine & Ghen LLP
¢ California Strect

35® Flgor

San Franciwo, CA 94111

(415) 3980900 SACHents\Wonderbread $8401.1 (Gilles)pld\POS-rac. wpd




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In re Registration No. 3691948 for the Word Mark WONDERBREAD 5
(Registered on October 6, 2009)

)

WONDERBREAD 5, )}
) Cancellation No. 92052150

Petitioner, )

)

v. )

)

PATRICK GILLES, )

)

Registrant, )

)

)

PETITIONER’S RESPONSES TO REGISTRANT’S FIRST SET OF REQUESTS FOR

PRODUCTION OF DOCUMENTS

Petitioner Wonderbread 5 (“Petitioner”) responds as follows to the First Set of Requests

for Production of Documents propounded by Registrant Patrick Gilles (“Registrant™):




GENERAL RESPONSE AND OBJECTIONS

Petitioner’s responses herein are based on discovery, investigation and information
ascertained to date, and on documents which are presently available to and specifically known to
Petitioner, and Petitioner reserves the right to amend, delete, modify or expand upon said
responses in light of further discovery and investigation.

In responding to these requests, Petitioner is furnishing to defendant such information as
is presently available to Petitioner. Such information may include hearsay and other forms of
information which are neither reliable nor admissibi;a in evidence, Petitioner reserves all
objections relating to the inadmissibility of evidence, and reserves the right to introduce at trial
evidence which is presently unknown to Petitioner and/or is discovered after the date of these
IeSPONSES.

Petitioner objects to each request to the extent it seeks information which is not relevant
to the subject matter of this action nor reasonably calculated to lead to the discovery of
admissible evidence. In particular, Petitioner objects to each request to the extent it seeks
information concerning the selection and adoption of the Mark. Petitioner objects to each
request to the extent it seeks information which would violate the attorney-client privilege or the
work product rule,

‘Subject to the general and foregoing objections, Petitioner responds to the specific

requests as follows:

SPECIFIC RESPONSES AND OBJECTIONS

Request No. 6:

A copy of any document purporting to convey, sell, and/or release Registrant’s ownership

and control of Registrant’s Mark WONDERBREAD 5 to any party, entity, or otherwise.



Response to Request No. 6:

Subject to the foregoing general objections, Petitioner responds as follows: Independent
of his membership in the band Wonderbread 5 (“WB5”), Registrant has never owned the Mark,
and any right Registrant had to use or control the use of the Mark was extinguished upon his
departure from WB5. All non-privileged documents pertaining to Registrant’s release of all
interest in, and claims against, Petitioner will be produced, except for those that have already
been filed in this action as Exhibits to the Petition and/or Exhibits to Counsel Declarations.

Request No, 12:

Any and all Documents evidencing that the band Wonderbread 5 operated as a general
partnership as claimed in the Petition to Cancel.

Response to Request No. 12:

Subject to the foregoing general objections, Petitioner responds as follows: All non-
privileged, responsive documents in Petitioner’s possession, custody or control will be produced,
except for those that have already been filed in this action as Exhibits to the Petition and/or
Exhibits to Counsel Declarations.

Request No. 14:

Any and all Documents pertaining to the ownership of Wonderbread 5°s intellectual

&

propetty.

Response to Request No, 14:

As expressly authorized by the TTAB’s Order of May 20, 2011, Petitioner objects that
the Request is overbroad and not reasonably calculated to lead to the discovery of admissible
evidence, to the extent it seeks information pertaining to the ownership of intellectual property

other than the Mark. Subject to the foregoing and general objections, Petitioner responds as



follows: All non-privileged, responsive documents in Petitioner’s possession, custody or control
will be produced, except for those that have already been filed in this action as Exhibits to the

Petition and/or Exhibits to Counsel Declarations.

Dated: June 20, 2011 PHILLIPS, ERLEWINE & GIVEN LLP

By: ___/s/ Cari A, Cohorn

David M, Given

Cari A. Cohorn

Phillips, Erlewine & Given LLP

50 California Street, 35" Floor

San Francisco, CA 94111

Telephone: (415) 398-0900

Facsimile: (415) 398-0911

Email: dmg@phillaw.com
cac@phillaw.com

Attorneys for Petitioner




1 PROOF OF SERVICE

1 declare that T am over the age of eighteen and not a party to this action. My business
address is Phillips, Erlewine & Given LLP, 50 California Street, 35" Floor, San Francisco,
California 94111, which is located in the City and County of San Francisco where the service
described below took place.

S LN

On the date below, at my place of business at San Francisco, California, a copy of the
following document(s):

PETITIONER’S RESPONSES TO REGISTRANTS FIRST SET OF REQUETS FOR
PRODUCTION OF DOCUMENTS

h

BATES DOCUMENTS WB5001-018

PETITIONERS’ RESPONSES TO REGISTRANTS FIRST SET OF
INTERROGATORIES

o~ &N

< N

1 was addressed to:

FH Matthew H. Swyers, Esq.
19 The Trademark Company
344 Maple Avenue West, Suite 151

13 Vienna, VA 22180
14 ' , .
[X] BY FIRST CLASS MAIL: I placed the above documents in a sealed envelope for deposit
15 in the United States Postal Service, with first class postage fully prepaid, and that
envelope was placed for collection and mailing on that date following ordinary business
16 practices as indicated above.

17 1] BYFACSIMILE TRANSMISSION: I transmitted the above documents by facsimile
transmission to the FAX telephone number listed for each party above and obtained
18 confirmation of complete transmittal thereof.

19111 BY CAUSING PERSONAL SERVICE: I placed the above documents in a sealed
envelope. 1 caused such envelope(s) to be handed to our messenger service to be
20 delivered as indicated above.

2 L] BY OVERNIGHT EXPRESS: I placed the above documents in a sealed envelope. |
caused such envelope(s) to be delivered to the above address(es) by overnight express.

22 [] BY PERSONAL SERVICE: I placed the above documents in a sealed envelope. [
73 delivered each of said envelopes by hand to the person(s) fisted above.
24 I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed on June 20, 2011 at San Francisco, California.

26 \&WM&M*@M M
Roesmary A. C@jﬁsky Culiver J

27
28

25

Fhillips, Exlenine & Giver LLP
X0 Calilorsia Street

35% Floor

San Francisco, CA 24111

(415) 398-0500 SAClients\Wonderbread 5184011 {Gilfes) pldPOS-rae wpd
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~ AOREEMENT FOR THE PERFORMANGE OF HUSIQAL ENTERTAINMENY

Ehalla Groves {Purchazsr”) and Jay Slogan for Wonderbresd & (MArtist™) etinrod koo thi emnent fof a kva misleal parformiancsy .
Wonderbrocd Sf"ﬁrﬂﬂ”) at Tho Prasidio Qokden Oats Clih (MVetue') facated at 135 H;tﬁer“l.oop,m Franciscn, A under tha rug,mm {armns
and conttons! , .

DAIE: Swturcay, Febnuary 2, 2002 LOAD IN; To8a Dy

SHOWS! Vb 16 100 minutes musio wi breeks) | SUUND GHEGR! To Bo Ditermined
T TTHES; TR0 b~ 11:00 pm BAGKLIE: “Brovided by Arst

PRICE: A ' , TEANENGHERRAIGHTS: | Frovided by ATtst
| “ATTENGEES: | 250 HAND GUEBTE: L

e

QOMPENGATION:  Six Thewsand Hollars (§ 6,000.00 ) gua ;Lf)ﬁao me“d s' ,&)O':"- ‘#?S)DL._L s

1, PAYMENT TERMB1 A ntotirefunidablo deposit of Thres Thousand Oollars: {43,000 } 1 dua by Thuredoy, May 4th, 2007 paysble to JAY
SIEQAN PREBENTS CLIENT YRUST. Tha romolving bolance Ju due one wiok prier b svent tide (Friday, January 28, 2005 ), and mads payabla o
JAY S/EQAN PRESENTS CLIBNT TRUST,

2, PERKITS AND LICERSES; Purchakar thal b responelie (or obleling uny and o9 permits and lloenoas raquirad for the performense uder appticabla
losat lews and regudations,

3, TAXES: Pucchaxer shall pay and hotd Arded harmiogs of erxd From ety and el fxes, (ees, duss and the Ske refaled to the segagement haroinder gnd
the sums payabie to Artist sheitba frea of such taxss, focd, dued and e kke.

4, GANGELLAYION: Purchinsar moy oencel any parfotmancs prevented by firs, casualty, sirlke, of any ather ast of God aod within the Purdrases’s sonrel
(bereinafter Forca Majeure EvantsT, by viattian hotiso n later thart ona hundred bventy (120) days boforo tho stheduled priformance dete, n the event of
nmmﬂaﬁonhﬁumeﬂmmn onie hundrad tweaty (120) bafore the achediled performance date endiot for reasans olive? than & Forca
Meleure Bvaiil, Purchasor siidll poy a cancollation fee of 100% of tha Arter's frg, Arlst may canoal any peifimanss praventad ﬂrﬂnm. acxcidesd, ricl,
striked, epldemic, or ey mwmmwma ooctrol of Astlst, I Artist s rocaivod o depost] for sald perfomance, Antst will rafund satd depoat
vt fan (10} days of cancebation by - _

& OVERT&}.m Amy performancs §ma taquestad by Pushaser b addidon Lot epumereted above shall ba al the rale of one thicd (173) of th Tes sat ol
AoV par e

g. STAGE SIZE! PURCHASER will provids ARTIST with & safe and professional ttnga / desimatsd Boor spaca no smaliar than 16 foet wide by 12 feet
aep, ’ ’

7. ELECTRIOALY PURCHASER wiil provida 4 (four) 20.amp ofreotts Jocatnt ont or olosa (within 20 leed) to slegelperfonmante arss
Notwithstanding anything to the sominuy confined hetvin, ARTIST shall not ba reaponsibe for chargas 1o 10 tha provision of alactriafty,
lnd-.ndlgdwir’:mn timBation aketriclon's chorgos andior ay charges pald to unkon pareonnal for supaiviaing or partielpating bt the provisioh of
sokind ht oquipriom, .

& DREBSING ROOM / HOSPITALITY: PURCHASER shall provide ope eloan welldit privote dressing room close 1o tho ataga thyt ls ahlo to it ot
teast 7 peopla with & mirmas, chalts, sleetrical outleds, uccass fo 4 Exthroom haar by, and 1 okean plastlo covered g gin. This dresalng
roem shall ba tesotved exclusively for the ARTIST ond tho enly additional allorered In tha room tust bo eloarad by Astist or Artiat’s

2 Plants havo ot mealy, 1 of which shali be vopetarian (RO FASY FOOD) and bavaroges ( cuss noncerbonaéad watsr, 6 Cokod, 1
casa Coors Light ) prepared for 7 {8 baard mesmbets, 2 crew menitars ). Pood buy out option Is avaltablo st § 35/ per patoch plus
baversgos. Pord payable prier fo event data,

8, LIABILITY J ARBITRATION! This contrmct shall ba Interprated aceording to the laws of the 8kt of Callomia, Tho partias imavesably aFnam whmi to
the Judidlat Acbitration and Mediation Sodlety (WAMSY for bixiing erbiration eny dzputa out of tha parfarmanca or terprakation of the tarma of
thio Agresment, Sa erbiraion ehall ba condivtod ln nocordancs with the ruley of JAMS and shall be hald in San Franeises, Callomin, The award of the
arbiimbere ¢ be enforced by any eourt with proper Jurdiclinn, :

%, MISCELLANEGUS: This Agraomant ools farth the entire undarstanding between the E:rﬂeu rofating to tho subject motler hereto and cannnt ba
changed, modiiad or ferminated unfess thera is & viritng okimod to thet extent elnad by both Purchasar end Artist, The undersigned Puchaes?a
mpnrsmmmﬁ-{e H;c;w;wdedg:i‘a trat thoy hiave the nuthority to enler into this Agteement on hahial of tha Purchasar and 30 bind Purchaser t e t9ima dnd
conditlons o reeme )

10, GIONATURES: Pleasy daty, it and fax back to {418) #4T-4280, Contract must bo exaguiad and rawmaghy Thuraday May 4th, 2007 of conbact
asoti e iyl ond wyid of oftio] Slagan Prasants, .
TRy
mlaroéymas
Td WJEEIED L6022 ve ‘Fey SE6TS892L6L: "OH X4 U WO
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" HOV-089-28Q7Y t2:28 PM  TABLETOP.PRODUCTIONS 773 267 6740 FP.03

AGREEMENT FON THE PERFORMANCE OF HUMCAL ENTERTADISIENT

George Qosiing pucchasst™} Wondarbowad I this Agradmend for & ive mosicel
pumm vmmemfmmm::ﬁammwnmgm«mrmm e e Tolowing teims and
DATE: Adky, Anuky 4" 2008 LOADIN: €:30 pm
B L e SOURD CHEGK: T¥ipm
TEE | B AT e | BAGKLINE: Provided by Art
PAKE: $ 15,00 WENW: Provided by Purthasot
ATTENDEEE: | ToBebuermimed HAND GUEETS; 70

COMPENIATION: Four Yrousand Five Hundred Doltars {$ 550000 } plus 3 seubte reome i ight of periormiace
4, PAYMENT TERMA: The brisots I doe ot the eveoing of perkrmincd, upen complation of the parformance,

apmmm WMMWMmeuma\dlmwmdeHm
parforrnants unde mlu&nw ard reguiations,

amwmm eanoel any perkimonos o muwmammumuowmmhnmmd
mmmmmawgw mu:”mnomummgfmmum)wummMummmmmmm

Evenl, Purchaser shal aancalaion fae of 100% of the Artis?e fee, Atirl mey cinos siy petformance prevented by e, Bocident, i, shrkas,
mﬁ.umm;%wmwmadmnmm:mm“m ummﬁimmmmmum

4 wmn;wmmmmwPmmnmwwammmmmwuummammumdmmmm
hove pid sl

h&guﬁmwnmwmmmm-mmmmmm-mwmmmmmwmmmpm & drum tlest B fonl

4. BLECTRICALL Nmmlnnﬂmﬂ (four] 20-amp simuits loosbed on or cioud (within 10 fesd) ko ﬁwmmmmn
Mmbmmm ARTIST shall ot be rasponuible for charps reletinp to the provislon of elestiicky, Inchuding without
Lirmitatton electrichin's mmwmrmﬂduml;zm mp«m Mhmwumwm

7. DRESSING ROGM / HOBPIVALITY: PURGCHASER shalt pravide one clean welli privide dreseing mm chose b the stage that b sble to it b Jepa}
40 paopie whth & rior, ohairy and st bl fobr slacirios] outhrle, sccets i a privete foilel and shives 11 Jotibie, At 1 dean) piastio covered

parbags oA, mmmmuwunummmmnmmymm allorad f the rootn taost e cleared

by Artiel of Artist's Mansger, Flea huve ot nadls praped 1ot 5 peopis,

um.lmmmmmmumummmm»nmdmwodmmmwmwmuh

Jucial Arniration 863 Bodsry JAMS") for binding srblration ary deguls szising oul of the of iirprobesSan of the kenme of this
$add arblwtion shad 2 hmmmmdmmmum Ban Franciico, Catorpis, The sward of o
mummhywwutwmpmwm

2. NESCFLLANEOUS; This Agresrnbitt sats forth tha acing undorstandig bolwedn tha partlos matier hatoks ond cannct be changsd,
medifiad or Larrikieted Urteus Bate b & writog signed 10 tht extert signad by both Purchaser %mew Purclsiears repratantsiive
mummmmhmummwumwaum-ﬂmwmhmmmmdm

10. BIGNATUREN; Bioks data, sign and fo bisk 1o (415) 4474280, Contrant o] §8 execirod snd Fridry, Avgusd 17 2087 or conirat
Dacorned nll nd void al option of Jay BHgen Prosana, i Fekie

f “ o
s L
Jey Eogen

Qaorga Goylng
Teblo Top Prockciss ‘ . m%:gnf'mm

- o
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S BIEGA }\F—IESL‘:HTS Wittt [sepnte | Fus muale

AGREEMENT FOR THE PERFORMANGE OF MUBIOAL ENTERTAMENT

Kristae Andrady for The Sonoma Oounty Voluntesr Gentar {*Puscheaar”) and Jay Slogan for Wondor Hmad & {“Actiet") entercd into ihis Agreoment
for : lgu muattel porformanca by Wonder Breod & (“Atlst") a1 Qraea Pavillon (*Vanue®) lovated ln Santa Rozy, CA under the lollgwing terms and
tondilleny; .

[ DATE; Saturday, Pobruary 23, 2000 TOAD IN: To Bu DelemnGd

SHOWa! Up To 150 minulea muela w/ Graers) | SOUND CHECK: Ta A DAlgmingd
I TIMES; Evaning Halrs 16D BACHUINE: Provided by Artsi '
"FHIGE; NIA. - mew_m”?mi%ﬁm
CATIENOGGY, | 500 BAND GUESTE: WA

GOMPENSATION: Four Thousand Dollars (3 3,000.00)

2.2~
1, PAYMENT TERMB; A non-tofundabls deporl] of Two Trheuaand Ooflara {$ 2,000,00 15 dus by Monday, Oclobar $8: 2007 payablo to JAY SIEGAN
PRESENTI CLENT TRUSY, The remalning belancs i dus Friday, February 18, 2009, end meqs payebla la JAY QIEGAN PRESENTS CLIENT TRUST,

2 PRRMITS AND LICENSES: Pyrchuser shail e cappansivla for oblaling &y end ell parmily,, Ingurence oarificatss and flzenses rogulrad fof (he
parformants tadie applicable focal lews nnd raguladeny, :

3, TAMES: Purchaaer shall p:z and hotd At harmizen of and irom any snd ol perfomance Laxes, faps, duas and i IXe rels1sd to te pamgnt we
haraundar ard ths sums payshlo lo Artlatahall ba e of auch faxes, fees, dyws end the fta. Howavar, the parlies epeclaciy agree that the T
rospansinia for of fedoral and atsta inzanto taxas on the mankey pald by PURGHABER 1o ARTIAY,

4. CANGELLATION: Purshiessr may sanaclany parformance prevenied by fre, casualty, atrka, or any other act of God ned vilthin h Purchasars coniral
(harsinsfer "Farce Majaura Evanh'L, by wiitlen nolice no teler then ety (80) dayx bofora tha achaduled potormance date. intha avent of & cancellion by
Purshaser ioaa Lhat elly (80) dayo befaie The sshedylod parfarmenca dale andior for roasens other Ihan @ Foros Majaura Evant, Purchases shal pay e
camealialion fen of 100 of the Arllal's (e, Arifs m:y eengel any gerfanmansa prevaniad by lineso, sogkient, o, yhikos, enidamie, &t any athar condlton
beyond Lha eanirel of Alst. f Aslist had regelvad & dapash for eald parteimancs, Arl'stwlil retund sald dopasit wiihin ton {10} days of eanpelslion by Artial,

5, OVERYIME! Any performance dmo (up ts B0 minuias / ons ful) 3st) rsquested by Purchessr In addidon 1o that onvmerated above shell ba e tha rata of ong
thire {/3) of the fee zet aut abovs por se!. .

n.' s'l";\gf mim PURCHASER wit provido ARYIST with o aofo and profassional stays no smaner than 20 fast wide by 20 fest dsop wiih a drum i ar B faet .
wite 'ael doop

1 ELECTRICAL: PURCHASER mumnvldu {four) 28-arsp ¢lrculls locstod on or afesa {within 20 fanl) to slagelparformance arew. Habwihatanging
anyihing to the oontrery oontelned hiratn, ARTIST shati nol be resgonsiila fof ehorgoa relating 1o the provitlon of elestriolty, inpluding without
Ilml%auon eleciricion’s ehargaa andler any eharges pold to unlon parnonnil for sUpervising or parilclpiting In the proviefon of sound and ilght
equlpment. .

8, ORESSING AODM/HOSPITALITY: PURGHASER shall provide one slesn weltalt privata drasalng room ¢loso to the slage that s sBIajofil sl

laast 8 praple with nmirror, chalm, oleotrisal cullols, aceoss to a privats fotistihatly lockebls, and 1 elaan placiic eavared garbage con, Thia

drazalng room shall be reyesvad excluatvely for the ARTIST and the only addiifonal paople allowad In tha room must be clesred l? Arttil or Arilaba
Hanagen Rlenws have hot meale, 4 of whieh shall be vegetarian (HQ FABT FOOD) and bavaragan {t caxo nan-eotbonated water, d CoXas, 1 eage

Gaord Light) prapared far @ peuple (S band mombero, 4 craw mambat), Pood buy oul optlon |9 avaliahla ot $ 38/ parparson plus beverngea, Per s
dlams payabloe prlot fo svont date, ' ‘ -

. LIABILITY / ARBITRATION! Thia conlract thall ba lnlommltd #6conding lo the laws of tha Siale of Celfernta, The parties inovocally nones lo submit 1o e
Judiclal Arbitration and Medlation Soclaly ('JAMS®) for binding siblivalion sy disputh 2RMAg aul of the paarmance of Interpratation of (he tarmb of this
Agreoment. Sold arbiiralion shall ba conduclad In scgurdanow with the adaa of JAMS and shall ba held In 8o Frenckico, Calfornla. Tha swatd of 1he
arbiralors pan ho enforaad by any caurtwith praper frfadisHon,

40, TRADEMARK: Performer sliel nal vae ¢lanve namn, logo, marks, pholes and cbuespono‘anuoa o othanyisa idamily elfent without frst eblelning expross
wﬁ'li!nn sanson]. This lnchidos publshing elieal on publis cllent lies o uking oxcerpls of bllent comimunteation or photon af eltmt ovent as tastimonls! for
porormar,

11, MISCELLANEQUS: This Agreemen opio forth tha entye undorslanding batwean Ue porfed rotollag 10 tha aubjest ssattar herelo and cannet ba changed,
nadifiad or lerminsled untexs thore 18 4 vritig algnad fo thal sxlcnl signed by beth Purchibaer and Arial, Tha Lnderalgnod Purchotera repressnigtiva
acknowdedges That they have the auihody to anfof fnle this Agroamenton behinll of the Purchaatr and san kad Putehessr to the {erms and condiBons of tha

Agqraomant. .

12 SIGHATURES! Fiaasa dalo, a}Pn and fax baok L (41K) 447-4230. Conltict musl 2 axaculnd ang 1umezi by KMonday, Qeioher 18, 2007 ur conbizel
rd vold ol optian of Jay Blagan Prasonts, Qﬁ'ﬁ

"Signetary for Alsife) 3
Jny Slagen

Jay Siagan Presons
TAX IDs-

ngﬂw for Fvoherbify
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From: Barry Simons <barry@yourmusiclawyer.corm:>
Subject: Wonderbread 5 ‘
Date: March 12, 2000 8:07:25 PM PDT
To: Patrick Gllles <paltrickglles@yahoo.com> ) :
Ce: jeffreyafletcher@ma.com, [medill@mac.com, tommy@tommyrickard.com, chip@wonderbreads,com,
lay@jaysleganpresents.com

Dear P;ﬁ:
I have been asked to contact you on behalf of Jeffrey. Fletcher, Thomas Rickard, Christopher Adams, and
John McDill, the members of the musical group professionally known as the "Wonderbread 5 (hereinafter

veferred to as "Artist"). This email is in furtherance to the verbal communication between you and
Christopher Adams on behalf of the band on Monday March Sth, 2009,

It is with great regret that the other members of Artist have decided unanimously that you shall no longer
be a membér, It has taken a long time to teach, and they.are greatly saddened by this very difficult
decision. They feel that notwithstanding considerable efforts by everyone to imptove communications
with you, including through professional mediation and other means, the relationship between you and the
other membexs has been strained to the point that it has become irreconcilable, .

Please be advised that Artist shall continue to perform and conduct business under the name
"Wonderbread 5", that you shall relinquish all rights in the partnership business, and shall no longer be
entitled to any and all future proceeds from Artist's live performance engagements and any other business
activities, . : , -

Notwithstanding the foregoing, Artist will promptly forward to you a check in the amount of Five
Thousand Dollars ($5000) as a gesture of good faith, and as thanks for your hard work and dedication to
the band. We hope this will help alleviate some financial distress which may result from your dismissal,
They request that you please refrain from attending their shows in order to provide for a smooth transition,
and to avoid any conflict, They will agree to remove your name and likeness fiom. Artist's website and
any promotional materials as soon as possible (with the exception of their video, which was produced and
owned by the band)

Lastly, the members of the band requested that I convey to you that they wish you the best in the future.
They are willing to keep open, friendly lines of communication via e-mail, but that Jeffrey, Thomas,
Christopher, John and Jay alt be copied on any such communications,

This letter-is without waiver or prejudice of any all rights at law or in equity, and all of such rights and
remedies are hereby expressly reserved, :
Thank ydu very much for your cooperation regarding this matter.

‘Banry Simons

Law Office of Barry Simons

WBS 004




( -
The Wroan Law Firm, Inc.
- A Professional Law Corporation
5155 W. Rosecrans Avenue, Suite 229
‘Los Angeles, CA 90250

Telephone (310) 973-4291
Facsimile (310) 973-4287

Maaeh 30, 2009

M, Bagry Simons ‘ :
- Law Office of Barty Simons
1655 Polk Street, Suite 2

San Francisco, CA 94100

SENT VIA U.S. CERTIFIED MAJL AND EMAIL
Re:  Patrick Gilles/'Wonderbtead 5
ﬁear Mr, Shﬁons:

Our office has been retained to represent M. Gllles with respect to his interest in me'performing
musical gtoup entitled Wondexbreads (“the Partnership”). Please direct any and all future
cortespondence regarding M, Gilles to my attention, :

This letter is to acknowledge receipt of your email letter to Mr. Gilles dated March 12, 2009,

Wonderbreads is a general partuership within the meaning of California Corporations Code
16202. All ﬁlﬂhel_‘ statutory referencas will be to the applicable code. Please consider this letter
as formal demand for all books and records of the Partuership pursuant to 16403(b),

* Your atteriipt to disassociate Mr, Gilles from the Partnership is improper and is, by this letter,
formally refected. If the Partnership desires to disassociate Mr. Ciilles it must do so by unanimous
agreement and in compliance with the buyout requireinents of 16701 and specifically, of course,
subsection (g) which provides; : ' - T

“The payment ox tender required by subdivision {e) or (f) shall
be accompanied by all of the following:
(1) A statoment of partnership ussets and Habilities us of the
date of dissociation,
(2) The latest available partnership balance sheet and income
statement, if any,
(3) An explanation of how the ostimated amount of the payment was
calculated.” '

Additionally, if there is an agreement reached for the buyout of M, Gilles® interest in the
Partnership, then the Partnership is required fo file a statement of disassociation with the

wWB5 005




| ¢ ' (.
Secretary of State’s Office under 16704 Furthenmore, the Par’cnersiup must provide an
indemnification to Mr. Gilles purswant to 16701(d).

Because the Partnership is & going concern and time is of the essence, I invité you to meet and
confer with me regarding thie terms and conditions of Me. Gilles disassociation as soon as
possible. We can discuss the terms and conditions under which Mr. Gilles would be aggesable to
a disassociation as well as for a valuation and accounting of the Parinership business. In the- -
meantime, we respectfully request that the business affairs of the Partnership bo conducted in
accordance with section 16404 and that ench individual partner be mindful- -of his fiduciary
abﬁgatmns detailed therein.

Hwe do not hear from you wnhm fifteen (1 5) days of the date of tlns letter we will presume that
the Parmership and each individual partner is unwilling to resolve these matters amicably and we
will pursue all available remedies and causes of action and the Partnership as well as sach
individual partoer may be held liable for costs and attorneys fees pursuant to 16701(1).

Finally, this letter is sent without waiver of our xights to challange yout representation of the
Partnership visa vie Mr. Gilles in futther instances due to your prior relatxonshxp a3 counsel fox
Mr. Gilles in separate matters,

I }ook forward to hearing from you and receipt of the above 1cferenced recordsina umcly
fushion,

WB5 006




(. . | O
The Wroan Law Fiim, Inc.” -
A Professional Law Corporation
5155 W. Rosecrans Avenue, Sulte 229
. Los Angeles, CA 90250
" Telephone (310) 973-4291
Facsimile (310) 973-4287

April 20,2009 .

Mr. Batry Simons

Law Office of Bagty Simons
1655 Polk Street, Suite 2

San Francisco, CA 94109

SENT VIA FACSKMILE AND U.S, MAIL
Re:  Patrick Gilles/Wonderbread 5 (the “Partnership”)

Deat Mt. Slmons:
We are in receipt of your email dated Apedl 2, 2009 in response for our request for the books and
‘records of the Partnership of Wonderbread5 pursuant to Corporations Code'16403(b).

I have tried to reach you by telephone several titnes and have note heard back from you. The
singular record of schieduled wpeoming performance dates that you produced is inadequate and Js
not sufficient to conduct 4 thorough analysis of the value of my client’s partnership interest in
Wonderbreads5. : ' .

As you know Mr. Gllles ls entitled to all thie books aud recods of the Partriership business -
including those records kept by Mr. Jay Siegan. Without these records it is extremely difficult to
ostablish e fair merket vatue for the business and, accordingly, Mr. Gilles interest therein.
Because your clients’ have not agreed and indeed appear to be unwilling to tetain a separate
independent business valuation we are likely to have differences over the fair value of the
business. '

Having said that ahd because we do desire to resolve this matter amiéably without the need for
litigation, we are prepared to aceept the following as a buyout of My. Gilles Iterest in
-accordance with 16701. ' :

First, in contrast to your opinion, we believe there is significant value in the Pattnership business.
Wondetbreads is a petformance artist band that has been around for neatly 14 years. Over time
the Partnership has created and developed a unique and proprietary stage routine that has enabled
the band to eam a great den} of customer good will and lasting viability. Additionally, the
Partnership has other assets including its service mark name, email marketing lists, website ete.
The band Is also wnique o that most, if hot all, of its members are interchangeable and thus,

WBS5 007




¢ .
unlike somo performance acts, the Parinership is able to oxist and produce income beyond the
yeats of its founders,’ o ‘

Second, Mr. Gilles net income fram the business for the years 2006-2008 was $78,446.00;
$61,727.00 and $59,308,00 respestively. Presumably the business has grossed approximately
$470,676.00, $370,362.00 and $355,848.00 dwring those same periods, The average of the last
three (3) years earnings would be $66,493.66, ' '

Using a conservative valuation multiple of'§ times the average earnings of the past 3 years, Mr.
Gilles interest is worth $332,468.30. - .

Pleage consider this a formal demand for payment of in the amount of $332,468.30. If your
clients are unable to make this payment immediately, then we are willing to discuss a payment
plan that would allow for payments to be raade to Mr, Gilles over time, with interest, of cotigse.
" Inaddition to the buy out payment, we will want a formal disassociation agresment to be
executed whersin Mr. Gilles is provided the requisite indennities a3 required pursuant to
Corporations Code 16701 (d).

If we do not hear from you within 30 days from the date of this letter we will assume your cliepts
have no intention of resolving this dispute without litigation, If we are forced to file a claim fot
damages against your clients and M, Siegen, then the Partnership as well as each individual
pattner may be held liable for costs and attorneys fees pursuant to 16701 (i),

In the meantitne, again, we respectfully rcquest that the business affairs of the Partuership
including the withholding of amounts due by Mr. Siegen on M, Gilles’ behalf be conducted in
accordance with seotion 16404 and that each individual partner be mindful orhis fidnelavy
obligations detailed therein, - :

Finally, this letter is an offer in compromise and as such i governed by California Evidence
Code 1152, o
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Page 1 of 1
INVOICE
: Number: 6921979
NETWORK_
SOLUTIONS
BillinE Contact Remittance Address
Make You Money Network Solutlons, Ing.
Chris Adams PO Box 17305

1029 Socond St. #6
Novato, CA 84945 USA

Baltimore, MD 21297-0525

Phone: 4154855505 Account Number;
Fax: Status:  PAID
Date Due: 20-Jun-1999 Source: oPS
Net Dug:
Ttem# |[Quant. |Units | Description Unit Price | Total
1 2.0000° ‘ YR Domain registration (prepay or wholesale) $35.00 $70.00

WONDERBREADS.COM

Coverage: 03-May-1999 to 03-May-2001
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