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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of Trademark Registration No. 3691948
For the mark WONDERBREAD 5,

Wonderbread 5,

Petitioner,
Vs. Cancellation No. 92052150
Patrick Gilles,

Registrant.

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT AND/OR
MOTION FOR JUDGMENT ON THE PLEADINGS

COMES NOW, the Registrant, Patrick Gilles (hereinafter “Registrant”), by and through counsel,
The Trademark Company, PLLC, and files the instant Opposition to Petitioner’s Motion for Summary
Judgment and/or Motion on the Pleadings, For the reasons and on the grounds more fully set forth below
Registrant respectfully requests that the Board deny Petitioner’s alternatively plead motion.
STATEMENT OF THE CASE

1. On or about March 1, 2010 Petitioner instituted the instant Cancellation Proceeding
alleging, inter alia, that Registrant, a former member of Petitioner and/or Petitioner’s claimed band
Wonderbread 5, had left the band, relinquished any and all rights to the name Wonderbread 5 via contract,
and had subsequently fraudulently procured the instant registration of the mark before the U.S. Patent and
Trademark Office (hereinafter “Office™). See generally Petition for Cancellation filed March 1, 2010.

2. On or about April 8, 2010 Petitioner, by counsel, filed his Answer and Grounds of
Defense denying the salient allegations contained in the Petition for Cancellation. See Answer and
Grounds of Defense fited April 8, 2010.

3. On or about May 11, 2010 the discovery period in this matter opened, See Scheduling
Order dated March 2, 2010,

4. Due to the complexities of the allegations in the instant matter, including prior civil
litigation between the Registrant and the Petitioner which is not of record in the instant matter, Registrant
submitted highly specific Interrogatories and Requests for Production of Documents to Petitioner on or

about July 12, 2010.



5. Petitioner had thirty-five (35) days to respond to Registrant’s discovery requests or until
August 16, 2010.

6. In lieu of participating in the discovery process, however, on or about July 30, 2010
Petitioner filed the instant Motion seeking judgment, as a matter of law, upon many of the subjects sought
to be discovered in Registrant’s July 12, 2010 discovery to Petitioner.

7. On or about July 30, 2010 Petitioner Wonderbread 5 (hereinafter “Petitioner™) filed the
instant Motion for Summary Judgment and/or Motion on the Pleadings (hereinafter “Motion™) seeking to
have the Board enter judgment as a matter of law in the instant proceedings.

8. Petitioner’s claims in the instant matter upon which it seeks summary judgment can
effectively be distilled down to the following claims:

a. Petitioner has used the trademark WONDERBREAD 5 in connection with live performances
by a music band since prior to the time Registrant contends he first used the same trademark
for the same services on the grounds that Registrant’s only use of the disputed trademark
came by and through his membership in Petitioner and that departing members of a band do
not take with them rights in the band’s trademark name;

b. Registrant retains no rights in the trademark WONDERBREAD 5 because he relinquished all
interest in the mark to the Petitioner as part of a settlement of a prior lawsuit filed in San
Francisco Superior Court; and

¢. Registrant committed fraud upon the Office in the registration of the instant mark by
submitting a signed declaration in support of his application stating that he knew of no other
person or entity that had the right to use the mark apart from the Registrant.

9, On or about April 8, 2010 Petitioner, by counsel, filed his Answer and Grounds of
Defense denying the salient allegations contained in the Petition for Cancellation. See Answer and
Grounds of Defense filed April 8, 2010,

10, On or about May ! 1, 2010 the discovery period in this matter opened. See Scheduling
Order dated March 2, 2010,

i1 Due to the complexities of the allegations in the instant matter, including prior civil

litigation between the Registrant and the Petitioner which is not of record in the instant matter, Registrant

submitted highly specific Interrogatories and Requests for Production of Documents to Petitioner on or



about July 12, 2010. See Registrant’s First Set of Interrogatories and Registrant’s First Set of Requests
Jor Production of Documents attached as Exhibits A and B.

12. Registrant had thirty-five (35) days to respond to Petitioner’s discovery requests or until
August 16, 2010.

13, However, on or about July 30, 2010 Petitioner filed the instant Motion for Summary
Judgment seeking judgment, as a matter of law, upon many of the subjects contained in Registrant’s July
12, 2010 discovery fo Petitioner.

14, In response, Registrant moved the Board for a Rule 56(f) Motion to require Petitioner to
respond to Registrant’s discovery prior to having Registrant respond to Petitioner’s Motion for Summary
Judgment.

15, The Board granted the Registrant’s motion, in part, and ordered Petitioner to respond to
Registrant’s pertinent discovery requests.

16, On or about June 20, 2011 Petitioner supplied its diminutive responses continuing to
frustrate the Board’s order often omitting pertinent information in its responses stating, in lieu of
complete answers, things such as “Registrant is fully aware of and/or has access to information
conceriing such uses” and “As the plaintiff in that action, Registrant is fully aware of and/or has access to
information concerning the claims and defenses asserted in the action.” See Petitioner’s Responses to
Registrant’s First Set of Interrogatories Nos, 3, 10, Exhibit 1,

17. Moreover, in response to the Board’s order compelling complete responses to various
requests for production of documents Petitioner produced a sum total of eighteen (18) pages of documents
to “comply” with the Boards order. Exhibit 2.

18. Notwithstanding these continuing obstructionist tactics, Registrant is confident that even
in consideration of Petitioner’s questionable litigation tactics it now has sufficient evidence to respond to

the Motion at hand.



ARGUMENT

In deciding a motion for summary judgment, the function of the Board is not to try issues

of fact, but to determine instead if there are any genuine issues of material fact to be tried. TBMP
T 528.01. See also Dyneer Corp. v. Automotive Products plc, 37 USPQ 1251, 1254 (TTAB

1995); University Chapter 500-129 Book Store v. University of Wisconsin Board of Regents, 33
USPQ2d 1385, 1389 (TTAB 1994). The nonmoving party must be given the benefit of all
reasonable doubt as to whether genuine issues of material fact exist; and the evidentiary record

on summary judgment, and all inferences to be drawn from the undisputed facts, must be viewed

in the light most favorable to the nonmoving party. TBMP 7 528.01.

L Petitioner’s Contradictory Statements Concerning the Members and Existence of a
General Partnership Create Genuine Issues of Material Fact as to the Ownership of the
Trademark at Issue

As a threshold issue, Petitioner’s motion for summary judgment niust be denied insofar as
Petitioner’s own pleadings indicate that there is confusion as to who Petitioner even alleges should be the
frue owner of the Trademark,

In the Petition to Cancel Petitioner contends that it is “a decade-plus old musical group
named WONDERBREAD 5, based in the San Francisco Bay Area, and comprised of the

following members: Jeffiey Fletcher, John McDill, Thomas Rickard, Christopher Adams and
Michael Taylor.” Petition for Cancellation, 7T 1. Petitioner further alleges “Pefitioner has
performed and continues to perform under the name WONDERBREAD 5 for over ten years, and
during that time, has developed a substantial client and fan base.” (emphasis added) Id. at T 3.

Although on the very face of the Petition for Cancellation Petitioner claims that Jeffrey

Fletcher, John McDill, Thomas Rickard, Christopher Adams and Michael Taylor make up the



Petitioner and have performed under the subject trademark name for more than a decade in
responding, only under the Board’s order, to a list of all members of the Petitioner, past and
present, Petitioner acknowledged the following:

Registrant, November 1996 to March 2009

Jeffrey Fletcher, November 1996 to present

John MeDill, November 1996 to present

Thomas Rickard, November 1996 to present

Christopher Adams, approximately June 1997 to present

Michael Taylor, July 2009 to present

Petition for Cancellation, T T 1, 3. See aiso Petitioner’s Responses to Registrant’s First Set of

Interrogatories Nos. 12, Exhibit 1.
The questions that naturally stem from this inconsistency are:

1. TIs the Petitioner contending that it is a decades-old group? If so how can this be the case if at
least one of its members joined only a few years ago (Christopher Adams)?

2. Inthe alternative, is the Petitioner contending that it is a decades-old group with certain
replacement members that have replaced original members? If so, what rights, if any does
the Petitioner contend has been acquired and/or taken by original members of the group that
have departed and/or granted to new members that have joined and does the now Petitioner
have any writings to evidence these rights?

At its core this matter involves ownership of the subject trademark as between the Registrant and
the Petitioner or, at a minimum, the founding members of the band Wonderbread 5 some of whom still
play for the Petitioner and one of which is the Registrant. Petitioner contends that Registrant was a
former member of the band who left or was otherwise discharged therefrom and as a result Petitioner
retains all rights to the trademark.

Petitioner, however, has offered no evidence of its current membership and how it contends

current repfacement members in conjunction with a few original members are entitied to ownership of the

intellectual property as a matter of right as opposed to the Registrant.



In a case where priority and band membership may be instrumental in the decision should
we not hold the Petitioner to providing more accurate and forthright information concerning the
band’s composition especially where priority of use is alleged to be a significant issue in the
matter? Petitioner would like the Board to merely assume that it is current composition is
entitled to priority of use over Registrant because it is composed of one or two replacement
members it wrongfully implies have been performing together for decades with a few original
members of the band. If the Petitioner contends they are, in fact, made up of a composition of
original and replacement members versus an original members claim is that not relevant to the
decision at hand?

Prior to requesting that the Board grant a motion for summary judgment on the issue of
priority of use as between two entities, Petitioner and Registrant, should not the Petitioner, at a
minimum, be required to provide a true and accurate picture to the Board of its members, the
dates that they joined, and what, if any rights Petitioner contends its current members retain in
regard to the trademark at issue vis-a-vis any partnership or otherwise before we can determine
whether they have, as a group, priority of use over an original member of the band?

It is submitted that due to this inconsistency alone the motion for summary judgment

should be denied.

11, Genuine Issues of Material Fact Exist as to the Ownership of the Trademark As
Registrant did not Voluntarily Leave the Band and Acted as a Manager Thereof During
his Lon Tenure Leading the Group

Petitioner relies heavily on what it deems to be the settled law that departing members of a
band take with them no rights in the band’s intellectual property. Petitioner’s reliance upon the

body of law is misplaced.



Petitioner primarily relies upon Robi vs. Reed, 173 F.3d 736 (9" Cir. 1999) to support its
position that Registrant was not entitled to any of the inteliectual property assets of the band
upon his forced exit. Robi involved conflicting claims over the rights to the use of the trademark
naine "The Platters" by individuals associated with the group. /d. at 737.

By way of history, Herb Reed founded The Platters in 1953, /d. at 738. Mr. Reed was
also the manager and one of the group's original singers along with Joe Jefferson, Alex Hodge,
and Cornell Gunther. /d. In 1954, Jefferson and Gunther ceased to perform with the group and
were replaced by David Lynch and Tony Williams, Robi, 173 F.3d at 738, Afier this new group
had recorded several songs, Zola Taylor joined the group. 7.

In August or September 1954, Paul Robi began performing with The Platters, having
replaced Alex Hodge. Id. Around 1957, after the group had achieved commercial success, Paul
Robi met and later martied plaintiff-appellant Martha Robi. Martha Robi has never performed
with the group, Paul Robi severed his relationship with the group in 1965 and never returned. /d,

In November of 1988, twenty-three years after departing the band and never returning,
Paul Robi executed a written "assignment of trademark" ostensibly transferring to Martha Robi
all of his rights in "The Platters” mark. Robi, 173 F.3d at 738. The wrilten assignment also
purported to transfer the goodwill and business symbolized by this mark, 7d.

Martha Robi brought this suit against Herb Reed et al., asserting that she has exclusive
rights to "The Platters" name. Robi, 173 F.3d at 738. Reed counterclaimed, maintaining that he
has exclusive rights to the mark as the founder and manager of the group. Id.

In deciding in Reed’s favor, the court reasoned that Paul Robi left the group and never
returned to it and, as such, vacated his claim to any rights he may have had. Robi, 173 F.3d at

740. As such, the Robi case is factually distinguishable from the instant case insofar as



Registrant did not voluntarily leave the Petitioner like Mr. Robi but was forced out of the band.
Moreover, Mr, Robi was not a founding member of The Platters but merely a replacement
member brought in years after the band had acquired rights in the trademark. Finally, there was
no evidence Mr. Robi partook in any managerial responsibilities of the band as opposed to the
evidence of record that Registrant substantially managed the band from its formation until his
forced departure in 2009.

Registrant was a founding member of the band at issue that used the subject trademark.
See Affidavit of Petitioner, Exhibit 3. More specifically, Registrant and Petitionet’s member
Jeffrey Fletcher decided to form the band in 1996, /4 The decision to name the band
Wonderbread 5 was a group decision resulting from the collaboration of Registrant and
Fletchet’s suggested alternative names. Id.

For the first four years the Registrant permitted, at his own expense, the band to rehearse
at his home. See Affidavit of Petitioner, Exhibit 3. Four years after the band was founded
Registrant formed the band’s limited liability corporation with the California Secretary of State
with his house operating as the address of record for the corporation, /d.

Registrant was in charge of marketing in the nature of purchasing stickers, buttons, and t-
shirts to be used in the marketing efforts thereof. See Affidavit of Petitioner, Exhibit 3.
Registrant secured the Petitioner’s first bank account with Registrant and its booking agent as the
only signatorics on the account. /d. Registrant also took care of radio spots and advertising for
the Petitioner during his 13 plus years with the band before being forced out in 2009. Id.

In short, Registrant and Jeffrey Fletcher of the Petitioner decided to form the band, the
trademark at issue was a combination of terms suggested by Registrant and Mr, Fletcher, and

thereafter the band exclusively used Registrant’s home to practice while Registrant formed the



company behind the band and was the only member of the band to have signatory authority over
the bank account of the band. In short, Registrant undertook significant if not the majority of the
managerial functions of the band until being forced out in 2009.

In this regard, Registrant’s claimed ownership in the trademark at issue is less akin to Mr.,
Robi’s widow’s claimed ownership in The Platters stemming from her late husband’s
replacement, temporary, non-managerial role in The Platters and more akin to the body of law
that recognizes that “person who remains continuously involved with the group and is ina
position to control the quality of its services retains the right to use of the mark, even when that
person is a manager.” Robi, 173 ¥.3d at 740 (citing Rick v. Buchans/gf; 609 E. Supp. 1522
(S.D.N.Y. 1985)). Until being forced out of the band Registrant had been that person.

As such, there is a competing body of law that, viewing the role of Registrant as manager
of many of the critical functions of the band, would hold that Registrant secured rights in the
trademark irrespective of the revolving door of membership of band members in the group.

Of course Petitioner would prefer if they could merely point to Robi for the premise that
if you’re out of the band, you’re out of luck in regard to its rights. Unfortunately for Petitioner
upon close inspection that is not what Robi said. The instant case is far more akin to the facts
found in David Rick vs. Sheldon Buchansky et al, 609 F. Supp. 1522 (S.D.N.Y. 1985). In David
Rick, Mr. Rick was an established manager and promoter of modestly successful musical groups
when he discovered four young men on a street corner in Brooklyn, singing in the popular "doo-
wop" style of the time, /d.

From these young men Rick formed the band The Salutations which began performing in
1961, David Rick, 609 F. Supp. at 1526. The band’s name was soon changed to “Vito and the

Salutations.” . Mr. Rick managed the band despite various members coming and going



throughout the 1960s and 1970s. Id. at 1527. Despite these turn-overs, the court credited the
band’s continued ability to book engagements to the management of Mr, Rick. Id Having
managed the musical group continuously since 1961, the court reasoned that Mr, Rick was, in a
sense, its "longest-playing" member. Id

Mr, Rick filed an application for the service mark "VITO AND THE SALUTATIONS"
with the United States Patent and Trademark Office ("U.S. Patent Office™). David Rick, 609 F.
Supp. at 1528. Mr. Rick's application went unopposed and was granted effective September 15,
1981, Id

Ultimately the band and Mr. Rick’s interests diverged and the then-current band members
effectively began recording and performing under the name without Mr. Rick. /d. at 1529,
Lawsuits then were filed fighting over the rights to the trademark "VITO AND THE
SALUTATIONS".

In deciding in favor of Mr. Rick, the comt required to conducted a highly fact-intensive
review of all evidence surrounding not only the initial adoption of the name at issue but also the
use thereof as well as control of the name. David Rick, 609 F. Supp. at 1530-6. After evaluating
voluminous evidence on the points submitted by all parties the court ultimately sided with M.,
Rick. /d. at 1542-6.

Compating the Robi case to the Rick case it is respectfully submitted that the facts thus
far adduced bring this case more under the guise of the Rick decision as opposed to Robi. As
such, just from the limited information due to the abbreviated discovery that has been exchanged
we see that genuvine issues of material fact exist as to Registrant’s:

1. Original membership in what is alleged to be the Petitioner;

2. That Registrant did not voluntarity leave the Petitioner as in Robi; and

10



3. That Registrant was sufficiently involved in the management of the band, the
formation of the band, and the selection of the trademark such that under Rick,
as distinguished from Rebi, Registrant retains rights in the subject trademark
at least sufficient to deny the absence of genuine issues at this juncture,

In that regard, as in Rick genuine issues exist in regard to whether Petitioner acquired
ownership interests in the subject trademark based upon not only his membership in and
performances with the band but also in the course and scope of his managerial capacity as
evidenced hereinabove. See also Opryland USA Inc. v. The Great American Music Show Inc.,
970 F.2d 847, 23 USPQ2d 1471, 1472 (Fed. Cir. 1992) (evidence submitted by nonmovant is to
be believed and all justifiable inferences drawn in its favor) In light of the applicable law as set
forth by Rick it is respectfully submitted that the Board should determine that genuine issues of
material fact clearly exist as to the ownership of the trademark at issue and, as such, the instant

motion must be denied.

II1. Petitioners Have Brought Forth No Evidence as to Why the Principal of Judicial
Estoppel due to the San Francisco Case Should Award them Judgment as a Matter of
Law
Petitioner next contends that as a part of a settlement of a lawsuit brought by the Registrant
against members of the Petitioner in the Superior Court for the State of California, County of San
Francisco that Petitioner relinquished all rights to the subject trademark upon settlement of the claims at
issue. Again, Petitioner’s claims in this regard are factually misplaced.
To prevail on such a motion, Petitioner would need to establish that there is no genuine issue of
material fact in regard to:
[.  The claims set forth in the law suit;

2. The settlement of the lawsuit; and

3. Any writing evidencing the intent of the parties for the settlement of the same.

11



Unfortunately for the Petitioner, all three of these critical issues create genuine issues of material fact
surrounding the settlement of that case which preclude the grant of a motion for summary judgment at
this time.

Upon his wrongful termination from the group Wonderbread 5 Registrant brought suit against
several of the members of what is alleged to be the Petitioner for wrongful termination, breach of contract,
and other allegations concerning his termination from the band. See generally Motion at Exhibit A. Upon
examination of the lawsuit, however, none of the claims involved intellectual property rights. Jd,

To the contrary, the allegations involved allegations of fraud, breach of contract, breaches of the
covenants o.f good faith and loyalty, as well as interference with economic opportunity and the like. See
Motion at Exhibit A, Claims for Relief I — X. Moreover, the only relief requested by Registrant was for
wonetary relief, Jd.

Prior to the civil matter proceeding to court the parties reached an agreement whereby the
defendants in the lawsuit compensated Petitioner in the nature of $30,000.00 to settle the claims in the
Superior Court case. However, the terms of the settlement were never reduced to writing.

In short, the Petitioner would like the Board to now find, as a matter of law, that the settlement of
the ¢ivil lawsuit which never made mention of ownership of the subject trademark and was limited to
requests for monetary damages for economic loss somehow transferred rights in the subject trademark
even in the absence of any writing supporting this claim.

Registrant, per the attached affidavit, disputes this unsubstantiated allegation. Affidavit of
Petitioner, Exhibit 3. In the absence of a writing evidencing the intent of the parties at the time the
settlement was reached and where the parties dispute the intent behind the settlement it must be said that
genuine issues of material fact truly exist as the reason for this settlement and, as such, based upon the
Petitioner’s own lack of evidence on this point as evidenced by the lack of aty supporting documentation

the Board must deny the motion for sununary judgment on this ground.

12



IV, Registrant Did Not Commit Fraud Upon the U.S. Patent and Trademark Office

Petitioner contends that the Registrant committed fraud upon the U.S. Patent and Trademark
Office by filing an application for the subject registration when he knew, or should have known, that the
Petitioner had superior rights to the trademark at issue. Once again Petitioner has focused upon part of
the facts but has neglected to address the relevant facts as they apply to the instant matter.

Fraud is a fact-intensive determination based often upon the subjective intent of the person
against whom fraud is alleged. Petitioner is quick to point out that as of the time Registrant filed to
register the instant trademark he was aware that (1) he had been forced out of the band; and (2) the band
intended to continue use of the subject trademark. Both statements are true.

Petitioner then makes the improper logical leap in stating that by retaining knowledge of (1) and
(2) above Registrant committed fraud upon the U.8S. Patent and Trademark Office by knowingly filing for
protection of the mark when he knew his forimer band mates would continue to use the same. The critical
flawed assumption on the part of the Petitioner is that Registrant must have been wrong in his belief that
he owned the mark simply because others were going to continue and use the same,

Unfortunately this is not the case. Registrant remains steadfast that under the Rick case as set
forth above he is the rightful owner of the trademark. Nevertheless, at this juncture that is not the issue.
The issue today is whether genuine issues of material fact exist in regard to whether the Registrant
perpetrated fraud upon the U.S. Patent and Trademark Office by and through the instant filing.

Petitioner has brought forth no evidence of Registrant’s intent whatsoever. All that they have
done is said he got kicked out of the band, knew he was out, and then filed for the mark so he must have
had the intend to deceive, the intent to defraud. This assumption is incorrect and caused simply by the
same issue that has plagued this matter since day one: Petitioner is attempting to rush this case through

without taking the time to develop the facts and submit them to the Board upon proper discovery thereof.

13



In the absence of concrete facts that establish the subjective intent of the Petitioner at the
time of filing to defraud the U.S. Patent and Trademark Office, facts that could be gathered

perhaps through discovery, cannot, on this evidence the Board cannot grant the instant motion.
See generally Commodore Electronics Ltd. v. CBM Kabushiki Kaisha, 26 USPQ2d 1503 (TTAB
1993) (question of intent generally unsuitable for disposal by summary judgment); Copelands’
Enterprises Inc. v. CNV Inc., 945 F.2d 1563, 20 USPQ2d 1295, 1298-99 (Fed. Cir. 1991)
(moving party’s conclusory statement as to intent insufficient). Genuine issues of material fact
absolutely exist in this regard and, as such, the motion must be denied.
CONCLUSION

Examining the record as a whole it is clear that the Petitioner is attempting to rush this matter to
verdict in a very complex case of trademark ownership. No matter what theory of prosecution the
Petitioner alleges it simply cannot be said that genuine issues of material fact do not exist regarding each
such issue.

WHEREFORE due to the existence of genuine issues of material fact it is respectfully submitted
that Petitioner’s Motion should be denied and this matter permitted to move forward with discover so that
the parties may discover actual evidence concerning the facts and circumstances of the allegations

Petitioner set forth in its original Petition for Cancefiation.

Respectfully submitted this 19™ day of July, 2011.
THE TRADEMARK COMPANY, PLLC

[Matthew H, Swyers/

Matthew H. Swyers, Esquire

344 Maple Avenue West, Suite 151
Vienna, VA 22180

Telephone (800) 906-8626 ext. 100
Facsimile (270) 477-4574
mswyers@TheTrademarkCompany.com
Attorney for Registrant Patrick Gilles
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of Trademark Registration No. 36919438
For the mark WONDERBREAD 5,

Wonderbread 5,

Petitioner,
V8. Cancellation No. 92052150
Patrick Gilles,

Registrant.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I caused a copy of the foregoing motion this 19" day of July, 2011, to
be served, via first class mail, postage prepaid, upon:
Meagan McKinley Ball
Phillips, Erlewine & Given LLP

50 California Street, 35th Floor
San Francisco, CA 94111

Matthew H. Swyers
Matthew H. Swyers
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE, THE
TRADEMARK TRIAL AND APPEAL BOARD

In re Registration No. 3691948 for the Word Mark WONDERBREAD 5
(Registered on October 6, 2009)

)

WONDERBREAD 5, )
) Cancellation No. 92052150

Petitioner, )

)

V. )

)

PATRICK GILLES, )

)

Registrant. )

)

)

PETITIONER’S RESPONSES TO REGISTRANT’S FIRST SET OF

INTERROGATORIES

Petitioner Wonderbread 5 (“Petitioner”) responds as follows to the First Set of

Interrogatories propounded by Registrant Patrick Gilles (“Registrant™):

\




GENERAL RESPONSE AND OBJECTIONS

Petitioner’s responses herein are based on discovery, investigation and information
ascertained to date, and on documents which are presently available to and specifically known to
Petitioner, and Petitioner reserves the right to amend, delete, modify or expand upon said
responses in light of further discovery and investigation.

In responding to these interrogatories, Petitioner is furnishing to Registrant such
information as is presently available to Petitioner. Such information may include hearsay and
other forms of information which are neither reliable nor admissible in evidence. Petitioner
reserves all objections relating to the inadmissibility of evidence, and reserves the right to
introduce at trial evidence which is presently unknown to Petitioner and/or is discovered after the
date of these responses.

Petitioner objects to each interrogatory to the extent it seeks information which is not
relevant to the subject matter of this action nor reasonably calculated to lead to the discovery of
admissible evidence. In particular, Petitioner objeéts to each request to the extent it seeks
information concerning the selection-and adoption of the Mark. Petitioner objects to each
interrogatory to the extent it seeks information which would violate the attorney-client privilege
or the work product rule,

Subject to the general and foregoing objections, Petitioner responds to the specific

requests as follows:



SPECIFIC RESPONSES AND OBJECTIONS

Interrogatory No. 2:

Identify each person who has knowledge of Petitioner’s selection and adoption of
Petitioner’s Claimed Mark and who has knowledge of how it is used and how it is intended to be
used,

Response to Interrogatory No. 2:

As authorized by the TTAB’s Order of May 20, 2011, Petitioner objects to the
intetrogatory to the extent it seeks information concerning the selection and adoption of the Mark
and is therefore overbroad and seeks information that is neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence. Petitioner further objects on the
grounds that the interrogatory is unduly burdensome in that countless numbers of listeners,
audience members, fans, and individuals in the entertainment industry have knowledge of
Petitioner’s use of the Mark. Subject to the foregoing and general objections, Petitioner responds
as follows with respect to those individuals with knowledge of Petitioner’s past, current, or
future use of the Mark: Jeffrey Fletcher, John MeDill, Thomas Rickard, Christopher Adams,
Michael Taylor, Jay Siegan, Steve Brooks, Registrant, Barry Simons,

Interrogatory No, 3:

Describe in detail all goods and services formerly and currently being offered by
Petitioner in conjunction with Petitioner’s Claimed Mark, identify the dates on which Petitioner
first began such use(s), the geographic areas in which such use occurred, and the individuals who

provided those services,



Response to Interrogatory No, 3:

Subject to the foregoing general objections, Petitioner responds as follows: At all times
since the formation of the band and its first live performance in November 1996 to the present,
Petitioner has used the Mark in connection with live music performances. Such use occurred
throughout California, in at least 12 other states, Puerto Rico, Mexico, and Canada, The
individuals who provided the live music performances are Jeffrey Fletcher, John McDill,
Thomas Rickard, Christopher Adams, Michael Taylor, Steve Brooks, and Registrant.

At various times during Registrant’s membership in the band, Petitioner used the Mark in
connection with T-shirts, stickers, pins, and temporary tattoos, As the member of Petitioner with
primary responsibility for such uses (see Complaint at § 34), all of which were on behalf of
Petitioner, Registrant is fully aware of and/or has access to information concerning such uses,

At various times between approximately 1999 and approximately 2008, Petitioner also
used the Mark in connection with promotional DVDs including video footage of the band. The
DVDs were sent to clients and/or prospects throughout the United States, Canada and Mexico.
From 1999 to the present., Petitioner has maintained a website featuring active members of the
band and using the Mark. At all times since 1999, Christopher Adams has had primary
responsibi]i-ty for maintaining the website, with cooperation and assistance from other active
members of the Wonderbread 5 general partnership.

Interrogatory No, 10:

Describe in detail any adversarial proceeding, challenge, or litigation involving
Petitioner’s Claimed Mark, Registrant’s membership in Petitioner, or Registrant’s ownership of

the mark at issue, including the claims, defenses, and a description of the resolution thereof.



Response to Interrogatory No, 10:

Subject to the foregoing general objections, Petitioner responds as follows: The only

- adversarial proceeding, challenge, or litigation responsive to this request (other than the instant
proceeding) is the action Registrant filed against Petitioner, San Francisco Superior Court Case
No. CGC-09-489573, which Registrant dismissed with prejudice. As the plaintiff in that action,
Registrant is fully aware of and/or has access to information concerning the claims and defenses
asserted in the action, as well as the resolution thereof.

Interrogatory No. 11:

Identify all persons who have knowledge concerning Petitioner’s selection, adoption
and/or use of Petitioner’s Claimed Mark for any products and services and provide a summary of
each person’s knowledge thereof.

Respdnse to Interrogatory No. 11:

As authorized by the TTAB’s Order of May 20, 2011, Petitioner objects to the
interrogatory to the extent it seeks information concerning the selection and adoption of the Mark
and is therefore overbroad and seeks information that is neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence. Petitioner further objects on the
grounds that the interrogatory is unduly burdensome in that countless numbers of listeners,
audience members, fans, and individuals in the entertainment industry have knowledge of
Petitioner’s use of the Mark. Subject to the foregoing and general objections, Petitioner responds
as follows with respect to those individuals with knowledge of Petitioner’s past, current, or
future use of the Mark: Jeffrey Fletcher, John McDill, Thomas Rickard, Christopher Adams,
Michael Taylor, Jay Siegan, Steve Brooks, Registrant. With the exception of Jay Siegan, each of

the aforementioned individuals has direct knowledge, as a current or former member of the band



Wonderbread 5, of Petitioner’s use of the Mark in commerce in connection with live music
performances and related goods and services. (See Petitioner’s Response to Interrogatory No. 3.)
Jay Siegan possesses similar direct knowledge in his capacity as the manager and booking agent
for the band and as a member of the Wonderbread 5 general partnership,

Interrogatory No. 12:

Identify all persons or parties, past and present, that are or were members of the band
Wonderbread 5, state the dates of their membership in the band and whether said membership
was memorialized in any writing, documents or otherwise.

Response to Interrogatory No, 12:

Subject to the foregoing general objections, Petitioner l'eséonds as follows: No
individual’s niembership in the band Wonderbread 5 was ever formally memorialized in a
written agreement. However, as recognized by Registrant (see, e.g., Complaint, filed June 17,
2009 in San Francisco Superior Court Case No. CGC-09-489573 (“Complaint™), at §§ 100, 101),
the members’ relationship was governed by an oral agreement or an agreement implied in fact by
the members’ conduct whereby the band operated as a general partnership, and whereby any and
all rights arising out of the members’ collective actions (including all intellectual property rights,
e.g., rights to the WONDERBREAD 5 Mark) resided with the partnership. (See also, e.g.,
Complaint at §§ 2, 11, 104, 106, 134.) This oral or implied-in-fact agreement was and is
evidenced by documents produced in response to Registrant’s First Set of Requests for

Production of Documents, served herewith.



All past and present members of the band Wonderbread S and the dates of their
respective memberships are as follows:
Jeffrey Fletcher, November 1996 to present
John McDill, November 1996 to present
Thomas Rickard, November 1996 to present
Christopher Adams, approximately June 1997 to present
Michael Taylor, July 2009 to present
Steve Brooks, November 1996 to late 1997
Registrant, November 1996 to March 2009

Interrogatory No, 13

Describe in detail any partnership agreement that existed between Registrant and
Petitioner or any other party with regard to the band Wonderbread 5.

Response to Interrogatory No, 13

Subject to the foregoing general objections, Petitioner responds as follows: Petitioner’s
partnership agreement was never formally memorialized in writing. However, as recognized by
Registrant (see, e.g., Complaint at Y 100, 101), the members’ relationship was governed by an
oral agreement or an agreement implied in fact by the members’ conduct whereby the band
operated as a general partnership, and whereby any and all rights arising out of the members’
collective actions (including all intellectual property rights, e.g., rights to the WONDERBREAD
S Mark) resided with the partnership. (See also, e.g., Complaint at ¥ é, 11, 104, 106, 134.) This
oral or implied-in-fact agreement was and is evidenced by documents produced in response to

Registrant’s First Set of Requests for Production of Documents, served herewith,



Interrogatory No, 14:

Identify all persons or parties, past and present, that were part of any partnership
agreement with regard to the band Wonderbread 5.

Response to Interrogatory No. 14:

Subject to the foregoing general objections, Petitioner responds as follows: Jeffrey
Fletcher, John McDill, Thomas Rickard, Christopher Adams, Michael Taylor, Steve Brooks,
Registrant, Jay Siegan,

Interrogatory No, 16:

Identify any persons or parties present during the conception and/or selection of the band
name “Wonderbread 5,” including, but not {imited to, how the name was created, how the name
was chosen to be the name of the band, the names of the band members at the time of the
selection of the name and who Petitioner contends owned or controlled the name at the time of
its adoption.

Response to Interrogatory No. 16:

As authorized by the TTAB’s Order of May 20, 2011, Petitioner objects to the

' interrogatory to the extent it seeks information concerning the selection and adoption of the Mark
and is therefore overbroad and seeks information that is neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence. Subject to the foregoing and general
objections, Petitioner responds as follows with respect to the ownership of the Mark at the time
of its adoption: Petitioner owned the name “Wonderbread 5 at the time it adopted that name

and at all times since.



Interrogatory No. 19:

Describe in detail any agreement regarding ownership of the rights of the mark
WONDERBREAD 5,

Response to Inferrogatory No, 19

Subject to the foregoing general objections, Petitioner responds as follows: At all times,
as a matter of law and consistent with the understanding of the members of the band, the Mark
has been owned by the band and not by any individual member, Independent of his membership
in the band, Registrant has never owned the Mark, and any right Registrant had to use or control
the use of the Mark was extiﬁguished upon his departure from the band Wonderbread 5.
Documents evidencing Registrant’s release of all interest in, and claims against, the band
Wonderbread 5 have been produced in response to Registrant’s First Set of Requests for
Production of Documents.

Interrogatory No, 20:

Identify those individuals or the entity you contend owns the subject mark
WONDERBREAD 5 from the date of first use to the present specifically indicating the original
ownet(s) or entity [sic] of the mark, any changes in ownership which have occurred, and who or
what entity you contend currently owns the mark and why.

Response to Inferrogatory No, 20:

Subject to the foregoing general objections, Petitioner responds as follows: At all times
from the first use of the Mark in November 1996 to the present, the Mark has been owned by
Petitioner, Wonderbread 5, a California general partnership. (See, e.g., Complaint at 442, 11,
100, 101, 104, 106, 134.) Petitioner began using the Mark in commerce in Novcﬁnber 1996 in

connection with live music performances and has continued its exclusive use of the Mark at all



times since. Petitioner has protected its exclusive right to use the Mark by, among other things,
promptly seeking to cancel Registrant’s improper registration of the Mark, which came affer
Registrant left the partnership. Independent of his membership in the band, Registrant has never -
owned the Mark, and any right Registrant had to use or control the use of the Mark was
extinguished upon his departure from the band Wonderbread 5. Documents evidencing
Registrant’s release of all interest in, and claims against, the band Wonderbread 5 have been
produced in response to Registrant’s First Set of Requests for Production of Documents.

Dated: June 20, 2011 PHILLIPS, ERLEWINE & GIVEN LLP

By: ___/s/ Cari A. Cohorn

David M. Given

Cari A. Cohorn

Phillips, Etlewine & Given LLP

50 California Street, 35" Floor

San Francisco, CA 94111

Telephone: (415) 398-0900

Facsimile: (415) 398-0911

Email: dmg@phillaw.com
cac{@phillaw.com

Attorneys for Petitioner




VERIFICATION

Tommy Rickard declares:

I 'am a member of the Wonderbread 5 general partnership, [ am authorized to make this
verification on behalf of Wonderbread 5, the Petitioner in this action. I have read
PETITIONER’S RESPONSES TO REGISTRANT’S FIRST SET OF
INTERROGATORIES and know the contents thereof. 1 have personal knowledge that the
contents of the responses are true, except as to the matters which are herein stated upon

information or belief and as to those matters [ believe them to be true.,

I declare under penalty of perjury under the laws of the United States of America that the
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Phillips, Edenine & Given LEP

K0 Californlz Strect

I8 Floor

San Frandisco, CA 9111
{415} 398-0900

PROOI’ OF SERVICE

1 declare that I am over the age of eighteen and not a party to this action. My business
address is Phillips, Erlewine & Given LLP, 50 California Street, 35™ Floor, San Francisco,
California 94111, which is located in the City and County of San Francisco where the service
described below took place.

On the date below, at my place of business at San Francisco, California, a copy of the
following document(s):

PETITIONER’S RESPONSES TO REGISTRANTS FIRST SET OF REQUETS FOR
PRODUCTION OF DOCUMENTS

BATES DOCUMENTS WB5001-018

PETITIONERS’ RESPONSES TO REGISTRANTS FIRST SET OF
INTERROGATORIES

was addressed to:

Matthew H. Swyers, Esq,

The Trademark Company

344 Maple Avenue West, Suite 151
Vienna, VA 22180

[X] BY FIRST CLLASS MAIL: I placed the above documents in a sealed envelope for deposit
in the United States Postal Service, with first class postage fully prepaid, and that
envelope was placed for collection and mailing on that date following ordinary business
practices as indicated above.

[ ] BY FACSIMILE TRANSMISSION: I transmitted the above documents by facsimile
transmission to the FAX telephone number listed for each party above and obtained
confirmation of complete transmittal thereof.

[ ] BY CAUSING PERSONAL SERVICE: I placed the above documents in a sealed
envelope. I caused such envelope(s) to be handed to our messenger service to be
delivered as indicated above.

[ ] BY OVERNIGHT EXPRESS: I placed the above documents in a sealed envelope. I
caused such envelope(s) to be delivered to the above address(es) by overnight express.

[] BY PERSONAL SERVICE: I placed the above documents in a sealed envelope. I
delivered each of said envelopes by hand to the person(s) listed above.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on June 20, 2011 at San Francisco, California.

Roesmary A. Corjsky Culiver ﬁ

S\ lients\Wonderbread 518401, 1 (Gilles)'pldPOS-rac.wpd
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In re Registration No. 3691948 for the Word Mark WONDERBREAD 5
(Registered on October 6, 2009)

)

WONDERBREAD 5, )
) Cancellation No. 92052150

Petitioner, )

)

V. )

)

PATRICK GILLES, )

)

Registrant. )

)

)

PETITIONER’S RESPONSES TO REGISTRANT’S FIRST SET OF REQUESTS FOR

PRODUCTION OF DOCUMENTS

Petitioner Wonderbread 5 (“Petitioner”) responds as follows to the First Set of Requests

for Production of Documents propounded by Registrant Patrick Gilles (“Registrant™): |




GENERAL RESPONSE AND OBJECTIONS

Petitioner’s responses herein are based on discovery, investigation and information
ascertained to date, and on documents which are presently available to and specifically known to
Petitioner, and Petitioner reserves the right to amend, delete, modify or expand upon said
responses in light of further discovery and investigation.

In responding to these requests, Petitioner is furnishing to defendant such information as
is presently available to Petitioner. Such information may include hearsay and other forms of
information which are neither reliable nor admissibh'a in evidence. Petitioner reserves all
objections relating to the inadmissibility of evidence, and reserves the right to introduce at trial
evidence which is presently unknown to Petitioner and/or is discovered after the date of these
responses.

Petitioner objects to each request to the extent it seeks information which is not relevant
to the subject matter of this action nor reasonably calculated to fead to the discovery of
admissible evidence. In particular, Petitioner objects to each request to the extent it seeks
information concerning the selection and adoption of the Mark. Petitioner objects to each
request to the extent it seeks information which would violate the attorney-client privilege or the
work product rule.

‘Subject to the general and foregoing objections, Petitioner responds to the specific

requests as follows:

SPECIFIC RESPONSES AND OBJECTIONS

Request No. 6:

A copy of any document purporting to convey, sell, and/or release Registrant’s ownership

and control of Registrant’s Mark WONDERBREAD 5 to any party, entity, or otherwise.



Response to Request No., 6:

Subject to the foregoing general objections, Petitioner responds as follows: Independent
of his -membership in the band Wonderbread 5 (“WBS5”), Registrant has never owned the Mark,
and any right Registrant had to use or control the use of the Mark was extinguished upon his
departure from WRBS. All non-privileged documents pertaining to Registrant’s release of all
interest in, and claims against, Petitioner will be produced, except for those that have already
been filed in this action as Exhibits to the Petition and/or Exhibits to Counsel Declarations.

Reguest No, 12:

Any and all Documents evidencing that the band Wonderbread 5 operated as a general
partnership as claimed in the Petition to Cancel.

Response to Request No, 12

Subject to the foregoing general objections, Petitioner responds as follows: All non-
privileged, responsive documents in Petitioner’s possession, custody or control will be produced,
except for those that have already been filed in this action as Exhibits to the Petition and/or
Exhibits to Counsel Declarations.

Request No. 14:

Any and all Documents pertaining to the ownership of Wonderbread 5°s intellectual

4

property.

Response to Request No, 14:

As expressly authorized by the TTAB’s Order of May 20, 2011, Petitioner objects that
the Request is overbroad and not reasonably caiculated to lead to the discovery of admissible
evidence, to the extent it seeks information pertaining to the ownership of intellectual property

other than the Mark. Subject to the foregoing and general objections, Petitioner responds as



follows: All non-privileged, responsive documents in Petitioner’s possession, custody or control
will be produced, except for those that have already been filed in this action as Exhibits to the

Petition and/or Exhibits to Counsel Declarations,

Dated: June 20, 2011 PHILLIPS, ERLEWINE & GIVEN LLP

By: __ /s/Cari A, Cohorn

David M. Given

Cari A. Cohorn

Phillips, Erlewine & Given LLP

50 California Street, 35" Floor

San Francisco, CA 94111

Telephone: (415) 398-0900

Facsimile: (415)398-0911

Email: dmg@phillaw.com
cac@phillaw.com

Attorneys for Petitioner




1 PROQF OF SERVICE

2 1 declare that I am over the age of eighteen and not a party to this action. My business
address is Phillips, Erlewine & Given LLP, 50 California Street, 35" Floor, San Francisco,

3 Il California 94111, which is located in the City and County of San Francisco where the service
described below took place.

On the date below, at my place of business at San Francisco, California, a copy of the
5 || following document(s):

PETITIONER’S RESPONSES TO REGISTRANTS FIRST SET OF REQUETS FOR
PRODUCTION OF DOCUMENTS

BATES DOCUMENTS WB5001-018

PETITIONERS’ RESPONSES TO REGISTRANTS FIRST SET OF
INTERROGATORIES

= - - e )

10 | was addressed to:

HH Matthew H, Swyers, Esq.

12 The Trademark Company
344 Maple Avenue West, Suite 151

3 Viema, VA 22180
14 ' . .
[X] BY FIRST CLASS MAIL: I placed the above documents in a sealed envelope for deposit
15 in the United States Postal Service, with first class postage fully prepaid, and that
envelope was placed for collection and mailing on that date following ordinary business
16 practices as indicated above.

1711 BYFACSIMILE TRANSMISSION: I transmitted the above documents by facsimile
transmission to the FAX telephone number listed for each party above and obtained
18 confirmation of complete transmittal thereof.

194 [ 1  BY CAUSING PERSONAL SERVICE: I placed the above documents in a sealed
envelope. | caused such envelope(s) to be handed to our messenger service to be
20 delivered as indicated above.

L] BY OVERNIGHT EXPRESS: I placed the above documents in a sealed envelope. |
caused such envelope(s) to be delivered to the above address(es) by overnight express.

22 [ BY PERSONAL SERVICE: I placed the above documents in a sealed envelope. I
23 delivered each of said envelopes by hand to the person(s) listed above.

24 I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on June 20, 2011 at San Francisco, California.

25
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AGREEMENT FUR YHE PERFORMANGE OF MUBICAL ENTERTAINMENT
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ATIENOEES: | G0 BAND GUASTS: WA

CORPENSATION: Bour Thousand Dollare (3400000}

2.2~
1, PAYRENT THAME; A hon-tefundable dafroull of Two Theusand Daliare {$ 2,000.00 ) ts dus by Ronday, Ovlober. 48 2007 payablo taJAY SIEGAN
PRESENTS GLIENT TRUST. Yho fomalning belancs ta dua Friday, Fabruary 45, 2008, snd muda payeble ia JAY SIEGAN PRESENTS CUENT TRUST,

2, PERMITS AND LIGENSES: Pyrchrser shsi! ko raopanaibla for obtelnbng eny and ey parmlke,, inguranco cartificatas and lizans ¢ 1equired fot the
parfarmants under apiplicabls loos! lewas nnd regulatlens, .

4. TAXES: Purchaser shal p:g and hold Arttal harmives of and from any end all performancs taxsa, faos, dune and the Ike rolsled to the engaggmant w?
haraundar and ths sums payabl lo Adiat 2hs!f ba fran of such taxes, foes, duvs end the Fke, Howevar, tha pariles epechiclly agrae thel tha ARTIST he
rotponsibla lor ol fedutt und stota insamo taxas an the manks pald by PURGHASER to ARTIST.

4. CANCELLATION: Pusgheyar may eahaal any parformanca prevanied by fre, casuaky, etrko, of any ather 2ct of God nél within Uie Purehasars eonteaf
(haralnafier “Forco Majara Evm\u'L. by writlen nolice no loler then akey {60) days bafora tha scheduled perormencs dale. Iniba avest of § cancelloion by
Purehaser laen lhan ality (30) daya batore Ihe aohedulnd pardarmanca data endlar farropsons ether than e Forop Msjaura Evenl, Purchesct shalt pay
cancetialipn fep of 1004 of tha Arllst's foe, Arlisl mey cendel any parfomansa praveniad by itnosa, sagtdent, oY, shikon, enldamle, of any othat condilion
bayond Lha eonfrel af Artls, 1f Asllal s ravetvad a dapost for seld parformance, Arlist will refund pald dopasii within ton (10) days of canoefution by Artlat,

&, OVBRTIME! Any pedormance Ume (up io 80 minulas / ono full set) rquasied by Purchasar In addiifon 1o that onpmerated sbove shat be ot (ho rata ef ans
Whird {113} of tho f2e el out above por sel. :

IJ.l Slb‘:.g:i Sliﬁl PURCHASER wil provids ARYIST wiih a eafa and proldsstonal slags no smae: than 20 fant wids by 20 fast duep with a drum rissr 8 fasl
wido ast daop

7. ELECTRICAL: PURCHASER wlll*ﬂomvlda 4 {faur) 20-amp elreylts locstod on or oloxs {wilhin 20 faot) to elagefparformones erar. Hatwilhslonglng
anything to the oonirory contalnad heratn, ARTIST shall net ke rezponsibla for chorpos rafatlag 1o the provislon of eleviralty, Inoluding withaut
l!ml%allon elechiclan's charges and’or any charges pofd te union peraonne! for supervising or parlicipriing In the provieton of agund and ilght
oquipment.

8, ORESEING ROOM  HOSFITALITY: PURGHASER ehall provids one cleanwelldlt private drasalag reom elosa te the siagethstiz yhintofit at

taast A paople with s mbiror, chalrs, aitatrdeal cullals, accons la  pivals teilet that iy lozkabte, and 1 elaan placte covored garbage can. Thia

drazeing racm shail e reserved exclualvaly for tha ARTIST and the only addiilonal pecple allowad In tha reoms must be clesred by Adtil of ArttaPs
Hanngar Flonve have kot meale, 4 of which shall by vogaiarian (NQ FAST FOOD) and bavaragan (1 eaza non-corbonated waler, 8 Cokan, 4 sane

Gaord Light) praparad far 6 meople (5 band mombore, 4 eraw mambar ), Food buy ot opllen 1 avallahle ot § 258/ parparvon plus beveragen. Par o
dloms payable ptler {o event date, . - N

8, LIABILITY | ARBITRATION! Th's conlract halfbo mlommlud atcording to the laws of tha Slate of Colfarnia, The porlles incverably sgres to submii to the
Juidfelal Arbitration end Madislian Soclaly ("JAMS®) far blnding arbiiration sny disputh edking aul of the parformanca of inlerpretation of Ihe kima of tis
Agreament, Sald orblirtion ahall ba conducled In eeovrdanoe with tha rules of JAMS and shafl ba held In Son Franthos, CsMomia. The awaed of he
ebliralors pan bo enforaed by any caurtwiih proper juilsdiilan,

10, TRADEMARK: Performer 51167 ngt ysg eionr's nams, a6, marks, photos and cbrreapondencaa o othatwisa Idonilly ¢llsnt withoyt Brsi oblelning expross
wﬂ’l{!an osatan). This lacliudes publshing otient an publls cfioni ligt or uzing excerpla of slient communteation or photes af eltent ovant as tayimontal for
potlormas.

11. MISCELLANEOUS: This Agreemnt aots forth tha snlire undorstanding batween (ho pories raloling (o the subject manar herelo and cannc! be changed,
nadified o [etminaled upleay thore 18 o Wriling algnad (o thal oxtent signad by both Purchasar end Anlat, Tha undoralgnoed Picchasers ropreasnlative
asknowledges thet they have the suihechy to antas tate thin Agroamont on behinlf of the Purchasar and aan bind Furthoaer o the lerms Brd congitons of the

Agroamanl. .

’
2. GIGHATURES! Plaase date, s1pn and fax beok |o (418) S4T-423D. Conlract musl §a exscutad anddeiwned by Monday, Omober 1B, 2007 wr coaltact
batomey nd vold of optian of Jay Bapan Prosonts. Qﬁ'ﬁ

*Skinatery for Artaljs) ¥
Jay Slagen

Jay Slagan Prosanto
TAX 1D}

Sana{w Tot Purchaing

!7:_'1-
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From:‘ Barry Simons <barry@yourmusiclawyer.coms>
Subject: Weonderbread 5 :
Dato: March 12, 2000 9:07:25 PM PDT
To: Patrick Gilles «<patrickgllles@yahoo.com> ) :
Ce: Jeffreyalletcher@me.com, jmedil@mac.com, tommy@lommyrickard.com, chip@wonderbread5.com,
lay@jaysieganpresents.com
Dear Pat;
I have been asked to contact you on behalf of Jeffrey Fletcher, Thomas Rickard, Christopher Adams, and
John MeDill, the members of the musical group professionally known as the "Wonderbread 5" (hereinafter
referred to as "Axtist"). This email is in furtherance to the verbal communication between you and
Christopher Adams on behalf of the band on Monday March 9th, 2009,

It is with great regret that the other members of Artist have decided unanimously that you shalt no longer
be a member. It has taken a long time to reach, and they.are greatly saddened by this very difficult
decision. They feel that notwithstanding considerable efforts by everyone to improve communications
with you, including through professional mediation and other means, the relationship between you and the

other members has been strained fo the point that it has become irreconcilable,

Please be advised that Artist shall continue to perform and conduct business under the name
“Wonderbread 5", that you shall relinquish all rights in the partnership business, and shall no longer be
entitled to any and all future proceeds from Artist's live performance engagements and any other business
activities. . . , :

Notwithstanding the foregoing, Artist will promptly forward to you a check in the amount of Five
Thousand Dollars ($5000) as a gesture of good faith, and as thanks for your hard work and dedication to
the band, We hope this will help alleviate some financial distress which may result from your dismissal,

They request that you please refrain from attending their shows in order to provide for a smooth transition
and to avoid any conflict. They will agree to remove your name and likeness fiom. Artist's website and

any promotonal materials as soon as possible (with the exception of their video, which was produced and
owned by the band)

]

Lastly, the members of the band requested that I convey to you that they wish you the best in the future,
They are willing to keep open, friendly lines of communication via e-mail, but that Jeffrey, Thomas,
Christopher, John and Jay ali be copied on any such communications.

This letter is without waiver or prejudice of any all rights at law or in equity, and all of such l‘igl.lts and
remedies are hereby expressly reserved, :
Thank ydu very much for your cooperation regarding this matier.

"Bawry Simons

Law Office of Barry Simons
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The Wroan Law Firm, Inc.,

. A Professional Law Corporation
5155 W, Rosecrans Avenue, Suite 229
'Los Angeles, CA 90250
Telephone (310) 973-4291
Facsimile (310) 973-4287

March 30, 2009

Mr. Barry Sifmons S
- Law Office of Barry Simons
1655 Polk Strest, Suite 2

San Francisco, CA 94100

SENT VJA U.S. CERTIFIED MAIL AND EMAIL,
Re:  Patrick Gilles/'Wonderbread 5
ﬁear Mz, Shﬁons:

Our office has been xetained to represent M, Gilles with respect to his interest in the performing
musical group entitled Wonderbreads (“the Partnership™). Please direct any and all future
correspondencs regarding Mr. Gilles to my attention, :

This letter 1s to acknowledge receipt of your email latter to M. Gilles dated March 12, 2009,

Wonderbreads is # general partoership within the meaning of California Corporations Code
16202. All forther statutory references will be to the applicable code. Please consider this fetter
as formal demand for all books énd records of the Partership purswant to 16403(b),

* Your stterhpt to digassociate Mr, Gilles from the Partaership is improper and is, by this letter,
formally rejected. If the Partnorship desires to disagsociate Mr. Gilles it raust do 50 by unanimous
agreement and In complisnce with the buyout requireiaents of 16701 and speoifically, of course,
subsection (g) which provides; : ' - T

“The payment or tender required by subdivision (e) or (f) shall
be accompanied by all of the following;
(1) A statorent of pastnership assots and Habilities as of the
date of dissociation.
(2) The latest available pattnership balance sheet and income
statetnent, if any, :
(3) An explanation of how the ostimated amount of the payment was
calculated.” '

Additlonally, ifthere is an agreement reached for the buyout of Mr, Gilles’ interest in the
Partnership, then the Partnership is requited to file a statement of disassociation with the

W5 005
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Secretary of Stato’s Qffice under 16704 Furthermore, the Partnership must provide an
indemnification to Mr. Gilles pursuant to 16701(d).

Because the Partnership is a going concern and t;ime is of the egsence, I invite you to meet and
confer with me regarding thie'terms and conditions of Mt. Gilles disassociation as soon as
possible. We can discuss the terms and conditlons under which Mt. Gilles would be ageesable to
a disassociation as well as for a valuation and accounting of the Partnership business. It the. -
meautine, we respectfully request that the business affaixs of the Partoership bs conducted in
accordance with sestion 16404 and that each individual partner be mmdfui -ot his fiduciary -
obligatmns detailed therein,

Hwe do not hear from you wzthm fifteen ( 15) days of the date of ﬂns letter we will presume that
the Partnership and each individual partner is unwilling to resolve these matters amioably and we
will pursue all available remedies and causes of action and the Partnership as well as sach
individual partoer may be held liable for costs and attorneys fess pursuant to 16701(30),

Finally, this letter s sent without waiver of our rights to ohﬂliexlga yout representation of the
Partnership visa vie Mr. Gilles in further instances due to your prior mlatmnshlp a3 counse] for
M. Gilles in separate matters.

I look forward to hearing from you and xeceipt of the above 1efewncad recordsin a tlmely
fashion,

WBS 006
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The Wroan Law Fijm, Inc,” -
A Professional Law Corporation
5155 W. Rosecrans Avenue, Suite 229
. Los Angeles, CA 90250 '
- Telephone (310) 973-4291
Facsimile (310) 973-4287

April 20,2009

Mr. Batry Simons

Law Office of Batty Simons
1655 Polk Stzeet, Suite 2

San Francisco, CA 94109

SENT VIA FACSIMILE AND U8, MAIL _
Re: Pﬁtrick Gillqs/Wonderbrcad 3 (the “Partnership”)
Deat Mz. Sinons:

We are in recelpt of your email dated Apxil 2, 2009 in response for our request for the books and
“records of the Partnership of Wonderbreads pursuant to Corporations Code 16403(b).

I have tiied to reach you by telephone several times and have note heard back from you, The
singular record of scheduled upcoming performance dates that you produced is inadequate and is
not sufficient to conduct a thorough analysis of the value of my client’s partnership interest in
Wonderbreads5. : ' L

As youknow Mt. Gilles is entitled to all the books and records of the Fartnership business - .
including those records Kept by Mr, Jay Siegan. Without these records it ig extremely difficult to
ostablish e fair market value for the business and, acsordingly, Mr, Gilles interest therein.
Becaugse your clients® have not agreed and indeed appear to be unwilling to retain a separate
independent business valuation we are likely to have differences over the fair value of the
business. ’

Having snid that ahd becnuse we do desire to resolve this matter anﬁéably withont the need for
litigation, we are prepared to aécept the following as a buyout of My, Gilles Intexest in
-accordance with 16701, ' :

First, in contrast to your opinion, we believe there is significant value in the Partiership business.
Wondetbreads is a performance artist band that has been around for neatly 14 years. Over time
the Partnership has created and developed a unique and proprietary stage routine that has enabled
the band to eamn a great deal of customer good will and lasting viability. Additionally, the
Partnership has other assets including its service mark name, email marketlng lists, website ete.
The baud is also unique in that most, if hot all, of its members are interchangeable and thus, -

Was 007
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unlfke somo performanoe acts, the Pastnership is able ta cxist and produce income beyond the
years of its founders.” o ‘ _

Second, Mr. Gilles net income fram the business for the years 20062008 wag $78,446.00;
$61,727.00 and $59,308,00 respeotively. Presumably the business has grossed apptoximately
$470,676.00, $370,362.00 and $355,848.00 during those same periods. The average of the last
three (3) years earnings would be $66,493.66, ' '

Using a conservative valuation, multiple of 5 titmes the average earnings of the past 3 years, Mr.
Gilles interest is worth $332,468.30, : o

Please consider this a formal demand for payment of in the amount of $332,468.30. If your
clients are unable to make this payment immediately, then we are willing to discuss a payment
plan that would allow for payiuents to be made to My, Gilles over time, with interest, of cougse.
" In addition to the buy out payment, we will want 2 formal disassociation agreement to be
executed whereln Mr. Gilles is provided the requisite indernnities a3 required pursuagt to
Corporations Code 16701(d).

If we do not hear from you within 30 days from the date of this letter we will assume your clients
have no intention of resolving this dispute without litigation. If we are forced to file a claim for
damages against your clients and Mr, Siegen, then the Partnership as well as each individual
pattner may be held liable for costs and attorneys fees pursuant to 16701(i).

In the meantime, again, we respectfully request that the business affairs of the. Partuexship
including the withholding of amounts due by Mr. Siegen on Mt. Gilles’ behalf be conducted in
accordance with section 16404 and that each individual pattner be mindful or his fidueiavy
obligations detailed therein, - :

Finally, this letter is an offer in comprotise and as such iy governed by California Evidence
Code 1152, ‘ '

e‘-ec fuly, /

Dou B.'Wroan
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Page 1 of 1

INVOICE
Nomber: 6921979
SoLUTIONS"
Billing Contact Remittonce Address
Make You Money Network Solutions, Inc.
Chris Adams PO Box 17305

1029 Second St. #6
Novato, CA 24945 USA

Baltimore, MD 21297-0525

Phone: 4154855505 Account Numbey:
Fax: Status:  PAID
Date Due: 20-Jun-1999 Source: OPS§
Net Duf::
Tem # Quant, | Units Description Unit Price | 'Total
1 2.0000 . YR Domain registration (prepay or wholesale) $35.00 $70.00
WONDERBREADS.COM

Coverage: 03-May-1999 to 03-May-2001
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICKE
The Trademark Trial and Appeal Board

In the matter of Trademark Registration No. 3691948
For the mark WONDERBREAD 5,

Wonderbread 5,

Petitioner,

¥s, : Cancellation No. 92052150
Patrick Gilles,

Registrant.

AFFIDAVIT OF PATRICK GILLES
Comes now Patrick Gilles, the Registrant in the above-referenced matter, and states as
fo]lows
My name is Patrick Gilles, I am 18 years of age or older and I attest to the following

based upon my personal knowledge:

1. T was a founding member of the band lcnown as Wondemread 5 that used the

subjc;:t tradémark at issue to 1dentify, among other things, our live music performance from 1996
until T was kicked out of the band in 2009.

2. Specifically, Jeffroy Fletcher and I decided to form the band in 1996.

3. The decision to name the band Wonderbread 5 was a group decision resulting
from the collaboration of my and Mr, Fletcher’s suggested alternative names for the group.

4, For the first four years the band known as Wonderbread 5 rehearse at my home at
my expense,

5. I took it upon myself to form the band’s limited lability corporation with the
California Secretary of State without objection from the other band members.

6. My house served as the official address of record for the band’s corporate adess > .
EXHIBIT '
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7. I was the only one authorized to act on behalf of the band’s LLC with the state,

8. I was in charge of marketing the band in the nature of purchasing stickers,
buttons, and t-shirts.

9. I also shot aver forty (40) promotional videos for the band in an effort to drive the

band’s name recognition and bookings.

10. I secured the bands first bank account and was the exclusive member of the band
with signatory access to the band’s bank account.

11.  1also took care of radio spots and advertising for the Petitioner during my 13 plus
years with the band before being forced out in 2009.

12, Inshort, I undertook significant if not the majority of the managerial functions of

the band from 1996 until being forced out in 2009,

13.  The California civil case settlement was for lost wages incurred as a result of not

receiving income from lost work due to being kicked out of the band.

14.  1never intended to deceive the U.S. Patent and Trademark Office when I filed for
the subject trademark application. 1 believed then as I do today that I am the rightful owner of

the trademark,

A/‘.\IC/'———‘—_’_
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COUNTY OF MMP(,

STATE OF CALIFORNIA
BEFORE ME, the undersigned authority, this l E day of Jﬂ_‘/{zj{‘_ 2011,

personally appeared Mr, Patrick Gilles, who after being first duly sworn, states that he is the

person who provided the information above and that the information pro ded herein is true and

correct, and who is personally known to me or who has produced &‘ 7249 ['é/t%s

identification and who did take an oath.

Notary Public: bgﬁ .4 W «% }ﬁ% v\(T}'ped/Pnnted name of Notary Public)

Commission No, /76 ?/3 '7[

My Commission Expirw;, 50/ a0 [/

LISA A, WALSMITH

,_ ) Commission # 1749134 8
Notary Publle - Calitorala £

Matin CounIy =




