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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Wonderbread 5

Entity Partnership Citizenship California

Composed Of: Jeffrey Fletcher, John McDill, Thomas Rickard, Christopher Adams, Michael
Taylor, and Jay Siegan, each a U.S. Citizen

Address c/o of Jay Siegan Presents 1655 Polk Street

San Francisco, CA 94109
UNITED STATES

Attorney Meagan McKinley-Ball

information Phillips, Erlewine & Given LLP

50 California Street 35th Floor

San Francisco, CA 94111

UNITED STATES

mmb@phillaw.com Phone:415-398-0900

Registration Subject to Cancellation

Registration No 3691948 | Registration date | 10/06/2009

Registrant Patrick Gilles

240 Lovell Avenue 240 Lovell Avenue
Mill Valley, CA 94941

UNITED STATES

Goods/Services Subject to Cancellation

Class 041. First Use: 1996/10/31 First Use In Commerce: 1996/10/31
All goods and services in the class are cancelled, namely: Entertainment services in the nature of live
musical performances

Grounds for Cancellation

Deceptiveness Trademark Act section 2(a)
Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)
Priority and likelihood of confusion Trademark Act section 2(d)

Mark Cited by Petitioner as Basis for Cancellation

U.S. Application/ NONE Application Date NONE
Registration No.

Registration Date NONE

Word Mark WONDERBREAD 5

Goods/Services Entertainment services in the nature of live musical performances



http://estta.uspto.gov

Attachments mmb-petition-cancellation-final-w-exhibits.pdf ( 69 pages )(2364991 bytes ) |

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Meagan McKinley-Ball/
Name Meagan McKinley-Ball
Date 03/01/2010




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In re Registration No. 3691948 for the Word Mark WONDERBREAD 5, registered on October
6, 2009

WONDERBREAD 5,
Cancellation No.

Petitioner,
V.
PATRICK GILLES,

Registrant.

N N N N N N N N N N N

PETITION FOR CANCELLATION

Petitioner WONDERBREAD 5, a California general partnership, having a place of
business at c/o Jay Siegan Presents, 1655 Polk Street, San Francisco, CA 94109, believes that it
is and will continue to be damaged by Registration No. 3691948 and hereby petitions to cancel
said registration under the provisions of Section 14 of the Trademark Act of 1946, 15 U.S.C. §
1064 on grounds that the registration was obtained through fraud on the United States Patent and
Trademark Office, is likely to be confused with a mark previously used and not abandoned by
Petitioner, and that the registrant cannot lawfully use the mark.

To the best of Petitioner’s knowledge, the name and address of the current registrant are

as follows: Patrick Gilles, 240 Lovell Avenue, Mill Valley, CA 94941.



As grounds for cancellation, Petitioner alleges the following:

1. Petitioner is a decade-plus old musical group named WONDERBREAD 5, based
in the San Francisco Bay Area, and comprised of the following members: Jeffrey Fletcher, John
McDill, Thomas Rickard, Christopher Adams and Michael Taylor (individually and collectively

the “Band”). Since its inception, the Band has operated as a general partnership.

2. On information and belief, Registrant is an individual residing in Mill Valley,
CA.
3. Petitioner has performed and continues to perform under the name

WONDERBREAD 5 for over ten years, and during that time, has developed a substantial client
and fan base. As a result, the Wonderbread 5 name has become well-known in the San Francisco
Bay Area and beyond as referring to the Band.

4. For the past 12 years, the Band has maintained the website located at

www.wonderbread5.com as a promotional vehicle and a means of keeping its fans updated about

future performances and other news concerning the Band.

5. In light of the Band’s continuous use in commerce of the name
WONDERBREAD 5 and the fact that it is universally known by that name, the Band is the
rightful owner of the WONDERBREAD 5 mark (the “Mark”™).

6. The current registrant of the Mark, Patrick Gilles (“Registrant”), is a former
member of the Band. Registrant left the Band on or about March 9, 2009. At that time,

Registrant ceased to be a member of the Band or the WONDERBREAD 5 general partnership.



7. Three days after he was terminated from the Band, Registrant filed an application
for registration of the WONDERBREAD 5 mark in connection with “[e]ntertainment services in
the nature of live musical performances.” Exhibit A. Registrant filed this application without
the knowledge or consent of the Band.

Registrant Releases All Interest in the Band

8. On June 17, 2009, Mr. Gilles filed a Complaint against the Band, its individual
members, and its agent and manager in San Francisco Superior Court (the “Lawsuit”). See
Exhibit B. The Complaint stated various causes of action, all in connection with Registrant’s
involvement in and entitlements from his connection with the Band.

9. Nowhere in the 37-page Complaint, did Registrant claim ownership of the
WONDERBREAD 5 mark or mention that he had filed an application for the Mark.

10. On September 3, 2009, the defendants in the Lawsuit served Registrant with an
Offer to Compromise, pursuant to California Code of Civil Procedure section 998. Section 998
is a California statute that promotes settlement by allowing a party to make an offer to
compromise before trial. See Exhibit C.

11.  Following service of that Offer, counsel for the Bank informed counsel for
Registrant, in writing, that the Offer constituted “the [B]and’s offer to pay for your client’s
‘interest’ in the [B]and.” See Exhibit D.

12. On October 1, 2009, Registrant accepted the Band’s offer. See Exhibit E. The
Band remitted payment to Registrant on October 8, 2009, and Registrant dismissed his
Complaint, with prejudice, on October 22, 2009. See Exhibit F. As such, Mr. Gilles released all

claims in and to the Band, including the name WONDERBREAD 5.



Registrant’s Wrongful Use of the Mark

13.  Despite that Registrant has released, in exchange for monetary compensation, all
claims in and to the Band, Registrant attempts to claim ownership of, and derive rights from, the
Band’s mark and trade name.

14.  During the course of the above-described litigation, Registrant never disclosed
that he had filed an application for the WONDERBREAD 5 mark.

15.  Following settlement of the litigation, the Band members discovered that

Registrant had registered the domain name www.thewonderbreadS.com. The website contains a

single page, containing a photograph of Registrant beneath the caption “Get ready to fall in love
all over again! Bigger, Faster, Louder, Nicer” and a photograph of the trademark certificate at
issue here along with a photograph of Registrant performing as a member of the Band. See
Exhibit G. It appears that the domain name was registered in April 2009.

16.  Also following settlement of the litigation, the Band members discovered that
Registrant had also created a new MySpace page under the name “thewonderbread5.” The Band
has operated a MySpace page under the name “wonderbread5" for approximately five years.

17.  Following Registrant’s creation of the above sites, the Band received many calls
and emails from fans and clients inquiring as to why Registrant appeared to be operating under
the Wonderbread5 name.

Registrant’s Fraudulent Procurement of the Mark

18.  In his trademark application, Registrant declared, under penalty of perjury, that
“no other person, firm corporation or association has the right to use the mark in commerce,

either in the identical form thereof or in such near resemblance thereto as to be likely, when used



on or in connection with the goods/services of such other person, to cause confusion, or to cause
mistake, or to deceive.” Exhibit A.

19. At the time of his filing, Registrant clearly knew that the term
“WONDERBREAD 5" had previously been used, and was continuing to be used, by the Band.

20. On information and belief, at the time of his filing of the trademark application,
Registrant knew that members of the general public encountering the Mark in connection with
musical performances understood the Mark to identify the Band.

21. On information and belief, Registrant misrepresented the nature of his use in
commerce of the Mark and misrepresented his rights to the Mark at the time he submitted his
Application and continued to prosecute the trademark application leading to the registration that
is the subject of this petition.

22. On information and belief, the aforementioned false statements were made with
the intent to induce authorized agents of the USPTO to grant said registration, and reasonably
relying on the truth of said false statements, the USPTO, did, in fact, grant said registration to
Registrant.

23.  Petitioner believes that it has been and will continue to be damaged by
Registrant’s registration of the Mark.

24.  Inview of the above-listed statements, Registrant is not entitled to Registration
No. 3691948 because Registrant, upon information and belief, committed fraud in the
procurement of the subject registration, has released all interest in the Band and therefore cannot
lawfully use the Mark and because Petitioner has previously used and not abandoned the same

mark.



WHEREFORE, Petitioner respectfully requests that Registration No. 3691948 be

cancelled.

Dated: March 1, 2010

Respectfully submitted,

WONDERBREAD 5

PHILLIPS, ERLEWINE & GIVEN LLP

By: __ /Meagan McKinley-Ball/

David M. Given

Meagan McKinley Ball

50 California Street, 35" Floor

San Francisco, CA 94111

Telephone: (415) 398-0900

Fascimile: (415) 398-0911

Email: dmg@phillaw.com
mmb@phillaw.com

Attorneys for Petitioner




CERTIFICATE OF SERVICE

I, Meagan McKinley-Ball, Esq. Certify that on this 26" day of February, 2010, a true and
correct copy of the foregoing document was filed with the Trademark Trial and Appeal Board
via the Electronic System for Trademark Trials and Appeals and was sent by U.S. Mail to:

Patrick Gilles
240 Lovell Avenue
Mill Valley, CA 94941

Douglas B. Wroan, Esq.
5155 West Rosecrans Avenue, Ste. 229
Los Angeles, CA 90250

Dated: March 1, 2010 PHILLIPS, ERLEWINE & GIVEN LLP

By: __ /Meagan McKinley-Ball/
David M. Given

Meagan McKinley Ball

50 California Street, 35" Floor
San Francisco, CA 94111
Telephone: (415) 398-0900
Fascimile: (415) 398-0911
Email: dmg@phillaw.com

mmb@phillaw.com

Attorneys for Petitioner
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Document Description: Application
Mail / Create Date: 12-Mar-2009
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PTC Form 1478 {Rev $/2006)
OMB No. 0651-000 (Exp 12/31/2008)

Trademark/Service Mark Application, Principal Register

Serial Number: 77689156
Filing Date: 03/12/2009

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER M 77689156
MARK INFORMATION §
“MARK Wor;derhrca(l 5
STANDARD CHARACTERS YES
USP:I‘O—GENERATED IMAGI.;Z YES -
LITERAL ELEMENT Wor;derbread 5

~ The mark consists of standard characters,
MARK STATEMENT without claim to any particular font, style,

size, or color.

REGISTER Prin(;ipal
APPLICANT INF‘ORMATION
*OWNER OF MARK Patrick GlﬁCS )
DBA/AKA/TA/Formerly ;\113;\ Wonderbread 5 an:i/or Wonderbread
*STREET ) 240 Lovell Avenue _
INTERNAL ADDRESS 240 Lovell Avenue
*CITY Mill Valley
(Ijer(ﬁ;urrtd for U.S. applicants) California
*COUNTRY Ul‘;ited States

> FAITOMANRAN 1 s T
R



CALCITIL IV DS VIS VIS, APPIIGAUULL, UTILCIPa] 1SEELS1eT nup:f!meortzu.uspto.gov/external/I’A*I_U_L.l/Upeub‘ervletwmdow‘.’s..

(E(I:l;f;lll’g :?ﬁ'lijfs(.);:)l)l:;licants only) 94941

PHONE 415827 0405

FAX 415 380 1983

FMAIL ADbRESS pat&:ickgilles@yah@.com

AUTHORIZED TO COMMUNICATE VIA YVes

EMAIL

LEGAL ENTIT\} INFORMATION

TYPE individual |
COUNTRY OF CITIZENSHIP United States ;

GOODS AND/OR SERVICES AND BASIS INFORMATION

*INTERNATIONAL CLASS 041

Entertainment services in the nature of live

*[DENTIFICATION ;
musical performances |
FILING BASIS SECTION 1(a) |
FIRST USE ANYWHERE DATE At least as early as 10/31/1996
FIRST USE IN COMMERCE DATE At least as early as 10/31/1996
SPECIMEN WTICRS\EXPORTOMMAGEOQUTO
FILE NAME(S) VZ76A8O V77689150 xmI NAP POOO3JIPG

Simple name of musical group. The "name"”
takes many shapes, colors, textures and
SPECIMEN DESCRIPTION styles, but spelling remains constant. We are
primarily seeking the name spelled in this
unique sequence.

CORRESPONDENCE INFORMATION

NAME Patrick Gilles |

FIRM NAME dba Wonderbread 5
STREET - 240 Lovell Avenue
INTERNAL ADDRESS 240 Lovell Avenue
CITY Mill Valley

ngrE California
COUNTRY United States
ZIP/POSTAL CODE 94941

£ B N N T e
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PHONE 415 827 0405

FAX 415380 1983

EMAIL ADDRESS patrickgilles@yahoo.com -
AUTHORIZED TO COMMUNICATE VIA Ves

EMAIL ;

FEE INFORMATION

NUMBER OF CLASSES 1

FEE PER CLASS 325

*TOTAL FEE DUE 325

“*TOTAL FEE PAID 325 m
SIGNATU_RE;INFORMATION

SIGNA'I‘URE /patrick gilles/

SIGNATORY'S NAME Patrick Gilles

SIGNATORY'S POSITION Founding member

DATE SIGNED 03/12/2009

110000 1,88 TN,
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PTC Ferm 1478 (Rev 9/2006)
OMB No. 0651-0009 {(Exp 12/31/2008)

Trademark/Service Mark Application, Principal Register

| Serial Number: 77689156
Filing Date: 03/12/2009

To the Commissioner for Trademarks:

The literal element of the mark consists of Wonderbread 5.
The mark consists of standard characlers, without claim to any pacticular fon, style, size, or colot.

The applicant, Palvick Gilles, AKA Wonderbread 5 andfor Wonderbread Five, a citizen of United States, having an acdress of

240 Lovell Avenue,

240 Lovell Avenue

Mill Valley, California 94941

United States
requests registralion of the trademark/service mark identified above in the Uniled States Patent and Trademark Oflice on the Principal Register established by the Act
of July 5, 1946 (15 11.8.C. Section 1051 ¢t seq.), as amende], for the Tollowing:

For specific filing basis information for each item, you must view the display within the Input Table.
Interngtional Class 041 Eniertainment services in (he nature of live musical performances

Usc i Commerce: The applicant is using (he mark in commerce, or the applicant’s related company or licensce is using the mark i commerce, or the applicant's
predecessor in inlerest used the mark in commeree, on or in conneclion with the ilentified goods and/or services. 15 U.8.C. Section 1051{a), as amended.

In International Class _ , Ihe mark was fust used at least as carlyas , and fivst uscdl in comimerce al leastas earlyas andis now inuse in

such commerce. The applicant will submit one speeimen(s) showing the mark as used in conmmeree on or in conuection with any item in the class of listed goods and/or
services, .

Correspondence Information: Patrick Gilles
dba Wonderbread $
240 Lovell Avenue
240 Lovell Avenue
Mill Valley, California 94941
415 827 0405(phone)
415 380 1983(fax)
patrickgilles@yahoo.com (authorized)

A fee payment in the amount of $325 has been submilted with the application, representing payment lor | class(es).
Declnnlion

“The undersigned, being hercby wamed that willful talse statements and the fike so made are punishable by fine or imprisonment, or toth, under 18 U.S.C. Section 1001,
and (at such willlul false staiements, and (he like, may jeopardize the validity of (e application or any vesulling registeation, declares that he/she is properly authorized to
cxccute this appiication on behalf of the applicant; he/she believes (he apphicant (o be the owner of the Irademark/service mark sought lo be registered, or, if the
application is being filed mder 15 U.S.C, Section [051(b), he/she belicves applicant 1o be entitled 10 use such mark in commerce; to the best of his/her knowledge and
Belicl no other person, firm, corporation, or associalion has the right 10 use the mark in commeree, ¢ither in the ideatical form thereof or in such near resemblance thereto
as to be likely, when used on or in connection with the goods/services of such other person, to cause confusion, or to cause mislake, of to deceive; and Ihat all statements
macde of his/her own knowledge are true; and that all statements made on information and beficf are belicved 1o be true.,

Signature: /patrick gilles/  Date Signed; 03/12/2009
Signatory's Name: Patrick Gilles
Signatory's Position: Founding member

RAM Sale Number: 7707
RAM Accounting Date: 03/12/2009

~F B 172/12/7NN00 1.85 DA
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| Scrial Nurber: 77689156

Internet Transimission Date: Thu Mar 12 1044:32 ED'T 2009 !
THAS Stamp: USPTO/BAS-76.126.198.240-200903 121044320

IE R9443-77689156-40082274d2e¢5b147bed1 24411

]E GF5dedbebe-CC-7707-20000312 101502409587

|

TDR Home

This document may be displayed as a PDF file containing images without text. You may view online or
save the entire document by clicking on the file download icon in the upper right corner of this page.
[required PDE viewer]

EAQ: Are you sceing only the first page of this PDE docunent?

If you need help:

o General trademark information: Please e-mail TrademarkAssistance Center(@uspto.goy, or
telephone either 571-272-9250 or 1-800-786-9199.

s Technical help: For instructions on how to use TDR, or help in resolving technical glitches,
please e-mail 1DR@uspto.gov. If outside of the normal business hours of the USPTO, please
e-mail Electronic Business Support, ov call 1-800-786-9199,

o Questions about USPTO programs: Please e-mail USPTO Contact Center (UCC),

NOTE: Within any e-mail, please include your telephone number so we can talk to you directly, if
necessary. Also, include the relevant serial number or registration number, if existing.

~0c 19/1¢/73000 1.85 DA
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DOUGLAS B. WROAN (Bar No. 177051) SUMMONS ISSUED

The Wroan Law Firm, Inc. AR

A Professional Law Corporation K i E:}
3155 West Rosecrans Avenue, Suite 229 gy Franaisco County Superior Court
Los Angeles, CA 90250

Telephone 310-973-4291 JUN 17 2003

Facsimile 310-973-4287 GORDUN PARK-LY, Clerk

Attorney for Plaintiff, Patrick Gilles v e puty Clerk

THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SAN FRANCISCO

Case NOGBD-U‘?"&B‘J 573

COMPLAINT FOR DAMAGES AND
EQUITABLE RELIEF:

Ak e T v — — T L A L L o ke SR Ak e g e 2 e T i e M

PATRICK GILLES, an individual, on
behalf of himself,
Plaintiff,
vs. 1. CONSTRUCTIVE FRAUD (CA
CIV. CODE 1573)
2, BREACH OF CONTRACT
3. BREACH OF IMPLIED
COVENANT OF GOOD FAITH
AND FAIR DEALING
4. INTENTIONAL
INTERFEARENCE WITH
PROSPECTIVE ECONOMIC
ADVANTAGE .
5. INTENTIONAL INFLICTION
OF EMOTIONAL DISTRESS
6. VIOLATION OF STATUE
Defendants. {CA CORPORATICONS CCDE
—————————————————————————————————— 16401) ACTION UNDER
CORPORATIONS CODE 16405
7. VIOLATION OF STATUE
{CA CORPORATIONS CODE
16403) ACTION UNDER
" 7 "\l CORPORATIONS CODE 16405
~ASE MANAGEMENT CONFERENCE SET 8. VIOLATION OF STATUE
(CA CORFPORATIONS CODE
16404) ACTION UNDER
NOV 2 0 2009 -QuAy CORPORATIONS CODE 16405
9. VIOLATION OF STATUE
‘ . (CA CORPORATIONS CODE
DEBAXIMENT 212 16701} ACTION UNDER
CORPORATIONS CODE 16405
10, VIOLATION OF STATUTE (CA
CIVIL CCODE 3344)

JEFFREY PFLETCHER, an individual;
JOBN MCDILL, an individual; THOMAS
RICKARD, an individual;
CHRISTOPHER ADAMS, an individual;
MICHAEL TAYLOR, an individual; JAY
SIEGAN, an individual; JAY SIEGAN
PRESENTS, an unknown business
entity; and WCNDERBREAD 5, a
California general partnership:;
and DOES 1-10, inclusive,

T et et el ol St Mt St St i P’ g o Vot Nt St il ™

Plaintiff Patrick Gilles alleges as follows:

COMPLATINT
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JURISDICTION

1. This complaint alleges violations of state and common

law.

VERUE

2. Venue for this action in San Francisco County is proper
under Code of Civil Procedure section 395.5 because Plaintiff
and Defendants entered into the subject partnership business in
this County and because Defendant’s liability arose in this
County and this County is the principal place of business of the
subject partnership business.

PARTIES

3. Plaintiff, Patrick Gilles {(“Plaintiff”), at all times
herein mentioned was and continues to be a resident of the State
of California whose principal residence 1s located at 240 Lovell
Avenue Mill Valley, CA 94941.

4, Plaintiff is informed and believes, and on that basis
alleges, that Defendant Jeffrey Fletcher (“Fletcher”) is an
individual, and at all times herein mentioned was a California
resident whose current principal place of residence is located
at 21 Linnel Avenue, Napa, CA 394559.

5, Plaintiff is informed and believes, and on that basis
alleges, that Defendant John McDill (™M¢Dill”) is an individual,
and at all times herein mentioned was a California resident
whose current principal place of residence is located at 1995
Western Avenue, Petaluma, CA 94952,

6., Plaintiff is informed and believes, and on that basis
alleges, that Defendant Thomas Rickard (“Rickard”) is an

individual, and at all times herein mentioned was a California

2
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resident whose current principal place of residence is located
at 13535 Wyandotte Street, Valley Glen, CA 91405,

7. Plaintiff is informed and believes, and on that basis
alleges, that Defendant Christopher Adams (“Adams”) is an
individual, and at all times herein mentioned was a California
regzident whose current principal place of residence is located
at 93 Elizabeth Way San Rafael, CA 94901.

8. Plaintiff is informed and believes, and on that basis
alleges, that Defendant Michael Taylor (“Taylor”) is an
individual, and at all times herein mentioned was a California
resident whose current principal place of resldence is located
at 34 Hawthorne Avenue, San Anselmo, CA 94960,

9. Plaintiff is informed and believes, and on that basis
alleges, that Defendant Jay Siegan (“Siegan”) 1s an individual,
and at all times herein mentioned was a California resident
whose current principal place of business is located at 1655
Polk Street, Suite 1, San Francisco, CA 94109.

10. Plaintiff is informed and believes, and on that basis
alleges, that Defendant Jay Siegan Presents (“JSP”) is an
unknown business entity, that at all times herein mentioned was
doing business in California with its principal place of
business located at 1655 Polk Street, Sulte 1, San Francisco, CA
94109,

11. Plaintiff is informed and believes, and on that basis
alleges, that Defendant Wonderbread 5 (“WB5” or “the Band”) is a
California General Partnership, either formerly or ostensibly,
that was formed in 1996 and that at all times herein mentioned

was and is doing business in California and now has its

3
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principal place of business located at 1655 Polk Street, Suite
1, San Francisco, CA 94109. Alternatively, Plaintiff is informed
and believes and therefore alleges that Wonderbread 5 {“WB5” or
“the Band”) is a joint venture with its principal place of
business located at 16535 Polk Street, Suite 1, San Francisco, CA
94109.

12, Plaintilff does not know the true names and capacities
of those Defendants sued herein as DOES 1 through 10, inclusive,
and therefore sue these Defendants by such fictitious names,
Plaintiffs will amend this Complaint to allege their true names
and capacities when such are ascertained. Plaintiffs are
informed and believe, and on that basis allege, that each of the
Defendants sued herein as DOES 1 through 10 inclusive, is in
some manner legally respensible for the wrongful acts alleged
herein.

13. Plaintiffs are informed and believe, and on that basis
allege, that Defendants, and each of them, are and were at all
times herein mentioned, the agents, servants, employees, joint
venturer’s or co-conspirators of each of the other Defendants,
and at all times herein mentioned were acting within the course
and scope of said agency, employment, or service in furtherance

of the joint wventure or conspiracy.

4
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FACTUAL BACKGRCUND AND ALLEGATIONS

COMMON TO ALL CLAIMS FOR RELIEF

14. Prior to 1996, Plaintiff was the lead singer of a
popular northern California three-piece rock band based out of
Marin County California known as “The Fabulecus Flesh Weapons.”

15, The group was quite successful and one of only a few
local bands that could sell out a 200-300 person venue at $5-310
cover charge., Their popularity was due to their eclectic set of
cover tunes and original songs.

16. Defendant Fletcher was a frequent attendee at many of
the shows of The Fabulous Flesh Weapons and Plaintiff would
often invite Fletcher up on stage with Plaintiff to sing Jackson
5 songs and Journey songs because of Fletcher’s uniquely high
voice and gracious demeanor at the shows. Plaintiff considered
Fletcher a friend and a fan of the band.

17. At some point in mid 1996, the Fabulous Flesh Weapons
began to wind down and dissolve. Plaintiff took a full time job
with AAA insurance.

18. Later that same year (1996) Plaintiff and Defendant
Fletcher were together at a nightclub/live music venue in San
Rafael, CA called “The Faultline”. Plaintiff and Fletcher
discussed and both agreed that the Jackscn 5 and Journey songs
performed by the Fabulous Flesh Weapons were the most fun and
very well received by the audience.

19. During this same conversation, Plaintiff and Fletcher

decided to form a Jacksen 5 tribute band.

5
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20. Bbth Fletcher and Plaintiff put the word out for
musicians and both Plaintiff and Fletcher quickly rounded oﬁt
and formed what would be a new band.

21. The original lineup ¢f the Band was Tommy Rickard on
drums, John McDill on Bass and vocals, an individual named
Stevenson on keyboards, Jeffery Fletcher on lead vocals and
Patrick Gilles on guitars and vocals.

22. The Bands first rehearsals were at Plaintiff’s home in
Novato, California where Plaintiff had built a sound proof room
in one bay of Plaintiff’s garage. This was the “home base” of
the band for the following 3-4 years,

23. During the first or second group rehearsal, the five
members began to discuss possible names for-the Band.

24, The five members all agreed that they needed to
associate themselves with the Jackson 5 somehow, without using
the name “Jackson 5”. The mermbers were brainstorming and every
new suggestion was falling flat. Plaintiff suggested the name,
“Cinco de Blanco”. Then, Plaintiff suqggested, “Jackson de
Blanco”. Another member brought up the word “Whitebreéd”, then
“Whitebread %”. Finally, it was McDill, Plaintiff believes, who
suggested “Wonderbread” to replace “Whitebread”. Shortly
thereafter, the number 5 was appended to “Wonderbread” and the
Band members all agreed on the name “Wonderbread 5”.

25. The Bands first live performance was on a Thursday
evening in November 1996 at the same Faultline nightclub in San
Rafael. Plaintiff secured this first performance for Wonderbread

5 because of Plaintiff’s personal relationship with the
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Faultline owners as a result of Plaintiff’s previous band’'s long
standing success there.

26. For the next year, WB5 performed exclusively as a
Jackson 5 tribute band in the Bay Area. The band performed
approximately 2-3 shows per month to small, but enthusiastic
crowds.

27. From the beginning, each member of the band adopted the
persona of a correspoﬁding Jackson family member by way of his
instrument. That is, the drummer
Rickard became “Jackie Jackson”, the actual drummer of the
actual Jackson 5. The bass player McDill became “Jermaine
Jackson”. Fletcher became “Michael Jackson”. Stevenson became
“"Marlon Jackson” and Plaintiff became “Tito Jackson”, the guitar
player. Each member wore an afro wig and the Band modeled their
costumes after the early Jackson 5's late sixties and early
seventies era costumes.

28. The Bands posters highlighted each member’s stage-
character names and outrageous costumes. The Band began to
strategically brand themselves as the “other Jackson 5”. It was
campy and fun. The live show was self-deprecating in costume,
but backed up by well-executed musical performances. Everyone in
the Band was an accomplished player and there was a natural
chemistry and ease to the performances.

29. The Band’s first private event performance was on
September 6, 1997, in San Rafael, California at Plaintiff’s
wedding. Plaintiff and his fiancé invited the entire band to the
wedding as guests and the Band, in turn, all agreed to perform

five songs for Plaintiff’s family and friends.
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30. Around this time, the Band learned of a technique
called “backing tracks”, wherein, the Band would actually play
along with synchronized pre~recorded music and additional vocals
to provide a much larger and fuller sound. The Bands success and
popularity really seemed to surge after that.

31. The Band began to see more and more people coming to
the public events and more and more people asking if the Band
would ever considering expanding its repertoire to include other
disco and current rock hits.

32. Plaintiff gquickly brought several non-Jackson 5 songs
to the Band’s set list because of Plaintiff’s extensive history
of playing cover tunes prior to the formation of WBS.
Specifically, the Band’s first non-Jackseon 5 songs were “Brick
House” by the Commodores and “Blister in the Sun” by the Violent
Femmes, both of which Plaintiff sang in the Flesh Weapons and
subsequently sang lead vocals on in the Wonderbread 5.

33. Once the Band realized how well the expanded set list

was received, the Wonderbread 5 was no longer an exclusive

Jackson 5 tribute band, but rather, an all-inclusive, “no songs
barred” cover band with outrageous costumes, backing tracks and
identifiable stage personas.

34. The Band began to market these unique attributes
heavily with flyers, posters, handbills and logo stickers.
Plaintiff volunteered and took on the duties of purchasing and
coordinating all sticker, button, matchbooks and T-shirt
manufacturing.

35. Around 1998, the Band had become better known and its

popularity was growing exponentially, WB5 were performing in San
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Francisco several nights a month, grossing $500 or more per
show.

36. Stevenson, the keyboard player, regrettably left WBS
suddenly to spend more time with his growing family and busy
computer career. Fletcher advised the rest of the WBS that his
old band mate and high school friend, Christopher Adams, might
make a good addition on keyboards. The members of the Band all
agreed and Adams was added as a member of the Band. Adams
adopted Stevenson’s appointed stage name “Marlon Jackson” and
the WB5 continued with little disruption.

37. Between 1998 and 2000, the Band began to morph into a
“party band” that could play bits and pieces of just about any
song that could be shouted out from the audience. It became a
part of the show and something the crowd could expect. People
would ask for a random song and invariably, one or more of the
members of the WB5 could put together a quick version for the
appreciative crowd. The members enjoyed this challenge as well
as the growing crowds that were drawn by the Band’s uniquely
interactive act. WB5 was being compared to a wild “heavy metal,
disco version of San Francisco’s long time show Beach Blanket
Babylon”.

38, The Band began to invite members of the crowd on stage
at will. A WB5 show became known as less of an event to witness,
but more of an interactive event to join in on. This became
another unique and consistent trait of the Band’s live show,
which has been intentionally fostered and maintained to this

day.
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39, In 2000~2001 WB5 began to combine multiple songs into
long, extended medleys that would easily go on for eight minutes
or more. As the Band perfected this unique art form of morphing
multiple songs into rhythms of one song and lyrics of another
simultaneously into a new song, the Band’s fan base rapidly
grew. Soon, the WB5 began to incorporate the backing tracks to
the medleys in order to better structure these unique musical
pleces, most of which are still being performed today by the
WB5. This new style of music, which later became known as “Mash
Ups”, aleong with the ocutfits, persona characters and great
execution, became the primary ingredients that set the WBS5 apart
from all other local cover bands.

40. In 2000-2001, the Band’s popularity caught the
attention of Paniel Swann and Jay Siegan, two local booking
agents who dealt primarily with corporate party bands and
tribute bands.

41. The five band members agreed to meet with Swann and
Siegan to discuss a possible business relationship. Swann
declined to work with the band, but Siegan offered the band a
simple business arrangement. Siegan proposed to take on all
event bookings for the Band in return for 1/6'" of the net
receipts. The five members of the band agreed and began to allow
Siegan to handle all bookings for WBS.

42. In the beginning of the relationship with Siegan, the
Band was typically paid in cash or check made out to a single
menber, who would then have to deposit the funds in his personal
account and distribute additional personal checks toc each of the

other members.
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43. This method of payment to members became problematic
and Siegan soon took on the duty of collecting all receipts from
shows and dispersing the funds out to all members of the WBY
equally. In short, Siegan would distribute 1/6th of the pre-tax
total net to each member, including Siegan himself. At the end
of each calendar year, each member would receive a Form 109%
from JSP (Jay Siegan Presents). All check payments received from
nightclubs or private clients would be made out to Jay Siegan
Presents and deposited into the Jay Siegan Presents Band Trust
Account.

44, In 2001, Plaintiff, on behalf of the Band, secured the
name “Wonderbread5.com LLC” from the California Secretary of
State’s office. The fees were 51600 per year, which the Band
quickly refused to pay. Plaintiff paid the fees for 2 years and
subsequently requested the Secretary of State suspend the LLC
filing.

45. The Band has always and continues to this day to
operate as it had since its inception. Siegan takes all receipts
and disperses monies to each member equally with a Form 1099 to
follow at the end of each year.

46. Also in 2001, the entire group, along with Siegan
secured a group bank account under the name “Wonderbread 5” with
The Mission Bank in S$San Francisco, CA. Siegan and Plaintiff were
the only two signatures and administrators on the account. All
five band members and Siegan agreed to pull 25% of all income
paid by check from clients and deposit that money into the “band

account” for future expenses and other business ventures.
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47, The Band checking account reached a balance of over
314,000 within the first year, but was soon closed because of
individual members needing additional funds for living expenses,
beginning with Rickard who opted out first.

48. Between 2002 and 2009, WBS was booked every Ffiday and
Saturday with little exception. Many times, the Band would play
an additional weekday evening as well, totaling 10-15
performances per month on average, with gross receipts of
approximately $3500 per show. The Band has grossed an average of
$375,000 per year since 2002. Membership in the band was a full
time job and the primary source of income for every person in
the Band at one time or another.

49. Plaintiff distinctly recalls a congratulatory
conversation wherein Siegan announced to the members of the Band
on its 10 year anniversary that the Wonderbread 5 had generated
net income in excess of one million dollars. This was a very
proud and enlightening moment for all of the members of the Band
including Plaintiff. The WB5 were one of the few bands that
could boast this fact and also the fact that the Band had
maintained their original line up since 1997.

50. Soon thereafter however, resentﬁent and anger began to
creep into the Band because of marital problems, money issues
and lack of communication.

51. Because of each member’s logistical constraints,
respective family situvations and lack of rehearsals, the Band’s
marketing machine, song creation and shared outside interests

came to a near halt in mid 2006.
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52. Each member of thé band was delegated and/or assumed
responsibility for running some aspect of the business of the
Band. Fletcher performed most of the administrative duties. He
voluntarily took on the role of creating and printing posters,
updating the mailing lists, maintaining the website, uploading
photos from each show to the website and generating graphic
design,

53. Plaintiff handled the radio advertising including
writing the radie copy, and placement of the ads, coordination
etc., for the Band. In addition Plaintiff also edited videos from
live performances and continued to coordinate the manufacturing
of buttons, stickers and apparel. He also continued to produce
the buttons, stickers and other related ‘swag’ for the Band.

54. McDill had eased into the role of putting together the
backing tracks from his home studio, Rickard acted as the single
point of contact to Siegan, Adams managed the website hosting
for the Band and often bullt new pages or added to the website.

55, It was MeDill'’s role to generate the crucial backing
tracks and he would often utilize his close friend, Michael
Philip Taylor, to play guitars on the Wonderbread 5 backing
tracks.

56. From the outset Plaintiff objected to the use of
Taylor’s guitar playing on these tracks, because Tayloxr’s
playing style was not similar to Plaintiffs and Plaintiff found

it difficult to synchronize with Tayler’s rhythm style and note

selection.
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57. Plaintiff offered to perform these parts and sternly
requested that the Band replace Taylor's parts with Plaintiff’s
own playing immediately.

58. McDill proffered many excuses why this was not
possible, but primarily, McDill stated he worked on these tracks
late at night with Taylor and it would not be conducive for
Plaintiff to be at McDill’'s heme recording studio at such late
hoursior for McPRill to call Plaintiff for these ‘impromptu’
recording sesslons with Taylor.

59. Although several of Taylor’s performances remain to
this day, Plaintiff has since been able to perform most of the
backing track guitar parts himself.

60. In 2006, the Band remained very popular. WBS was at its
peak of success and ease of operation. Siegan had asked the Band
for years to generate a new video, a new website and some new
promotional materials to no avail. The Band just could not seem
to commit té creating these important assets.

61. The tension between members of the Band became so great
in 2006 that all the members agreed to seek a professional
counselor to help better define each member’s role and relieve
the assumed resentment between members.

62. The outcome of the meeting with the counselor was very
positive for all the members. The Band left with a new outlook,
and 2006-2009 were without question the most successful and
profitable periocd in the Band’s history. The Band was flown to
Mexico by Sammy Hagar (lead singer of Van Halen) to perform for
2 nights as his private gquests in Cabo Wabo. The Band earned an

all expense paid vacation and an additional fee of $10,000 for 2
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shows. Plaintiff personally booked this weekend for the Band
through his relationship with the Hagars,

63. The Band also had established a personal and close
relationship with San Francisco’s #1 morning radio show and were
a regular topic of conversation, which brought otherwise
unattainable levels of free mass-radio promotion. 600,000
listeners would repeatedly hear about how great WB5S was on a
regular basis. The Band also performed for the morning show many
times as live musical guests,

64. Local celebrities would regularly attend the WB5 shows
and often perform on stage with the Band. The Band was a long-
standing institution in the Bay Area and abroad with shows
booked out a year in advance. WB5 had performed in over 12
states and 3 foreign countries with private engagements booked
for Mexice, Puerto Rico and Canada.

65. The Band would learn new songs by emailing music files
and instructions to one another and then work independently from
home in preparation for the performance. This system has become
the standard practice and has not changed since Rickard’s move
to Los Angeles in 2006, The Band would rehearse approximately 8-
12 times per year between 2005 and 2009.

66. Finally, in early 2009, WBS5 created a new promotional
video and an accompanying website. Siegan was ecstatic. The Band
was re-invigorated.

67. Unfortunately, Plaintiff was not aware that the other

members of the Band and Siegan were conspiring to replace

Plaintiff with Taylor.
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68, Taylor is very proficient on guitar, drums, keyboards,
bass guitar and could sing back up vocals adequately. Taylor
has, at one time or another, substituted for every member of the
Band on live performances, on their respective instrument except
for lead vocals.

69. The first time Fletcher was forced to miss a
performance, WB5 secured Taylor to play guitar and Plaintiff
sang lead vocals in place of Fletcher. Plaintiff typically sings
lead vocals on 30%-40% of all WBS songs on any given night in
any event and Plaintiff himself had used Taylor as a substitute
on a prior occasion. Since that time Fletcher has secured other
viable substitutes, which has allowed Plaintiff to stay on
gultar and vocals,

70. Plaintiff continued to utilize the services of Taylor
as a substitute on occasion but in early 2007 Plaintiff stopped
using Taylor because of Taylor’s sudden changing financial
demands. Plaintiff had regularly paid Tayior $350 per
petrformance but Taylor began to demand Plaintiff’s entire net
receipts regardless of the amount,

71. Siegan and the members of the Band supported Taylor’s
request and Plaintiff became aleone in his opinion that Taylor
had not "built the band’s success” and was merely a substitute
and should be paid fairly and accordingly.

72. It became obvious that Siegan and the members of the
Band were hoping to admit Taylor as a full member of the Band
with full pay and wanted to cast Plaintiff aside. Instead,
Plaintiff declined Taylor’s new financial demands and Plaintiff

found two new substitute quitar players, Jon Axtell and Clay
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Bell, both of who are very accomplished, perform regularly in
other cover bands and are well received by the fans, but they
were not the primary choice of the Band.

73, The other four members of the Band were not pleased
with Plaintiff’s decision to no longer utilize Taylor after
2007. They still preferred Taylor and expressed their
disappointment with Plaintiff for not simply paying Taylor
whatever he wanted.

74. There was friction in the Band between all the members
on different occasions and for different reasons, but all issues
seemed to work themselves ont over time. After all, the Band was
not shrinking, but rather maintaining a high volume of work. At
no time did the Band.ever lose a show or lose money due to
personal preblems between the members or a substitute player.

75. Only one time has a single band member ever missed a
show or forgotten about an engagement. It happened in 2008, when
Adams, the keyboard player, forgot about a Wednesday evening
private event in Sonoma. Adams missed the entire first 60 minute
set. Each member of the Band began to call Adams’s friends to
find out if he was okay. Turns out, Adams had simply forgotten
about the show and had gone on a motorcycle ride., The Band
covered the parts and basically laughed it off as a “funny
story” to talk about in later years.

76. There was no punishment or compensation demanded or
offered for this breach. In fact, there has never been a
punishment, garnishment or exclusion of any member in the entire

history of the Band until March 10, 2009.
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77. On Tuesday March 10, 2009, Plaintiff received &
telephone message at Plaintiff’s home from Adams advising
Plaintiff to call Adams back.

78f That same evening Plaintiff telephoned Adams bhack.
Adams advised Plaintiff that: “We all decided, you're out of the
Band”. Adams further advised Plaintiff not to attend the show
scheduled for the following evening, Wednesday, March 11, 2009,
in Sacramento, California.

79, Plaintiff told Adams that the Band could not just
unilaterally decide to remove Plaintiff from the Band and that
Plaintiff would indeed attend and planned to perform at the show
the next evening. Adams advised Plaintiff not to come to the
show because they would not let him play and that “it could get
physical” then he hung up the phone and the call ended.

80. Subsequent to that conversation, that same evening,
Plaintiff telephoned Siegan to discuss the matter. Siegan acted
surprised as if he was not aware the Band was contemplating such
a move. Siegan advised Plaintiff not to worry.

81. Plaintiff also telephoned Rickard that night and
Rickard also advised Plaintiff not to attend the show in
Sacramento.

82. The following night, Taylor was miraculously booked for
the evening’s engagement on Wednesday March 11, 2009. Taylor did
perform 3 one hour sets (180 minutes of music). This feat would
pe virtually impossible without a serious and committed level of

preparation and rehearsal.
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83. Taylor had been informed of Plaintiffs wrongful
exclusion well before Plaintiff was notified by Adams on March
10th.

84. In fact, WB5 had been rehearsing with Taylor prior to
Plaintiffs notification of Plaintiffs ouster with the full
intent of a seamless, clandestine and immediate replacement
without Plaintiff’s knowledge or consent.

89. On Thursday March 12, 2009, Plaintiff received an email
letter from Barxry Simons, a lawyer, on behalf of the members of
the Band advising Plaintiff that Plaintiff was no longer a
member of the Band and that the Band, “..shall continue to
perform and conduct business under the name ‘Wonderbread 3’ and

that Plaintiff [sic) shall relingquish all rights in the

partnership business and shall no longer be entitled to any and
all future proceeds from Artists’ live performance engagements

and any cther business activities.” A true and correct copy of

the email letter is attached hereto and labeled as Exhibit A,

86, On or about March 14, 2009 Plaintiff received a check
in the amount of $5,000.00 from Siegan marked “Wonderbar [sic] 5
final Payment”.

87. Plaintiff advised Siegan that he would not cash the
check because of the final payment notation and on or about
March 17, 2009 Siegan reissued another check to Plaintiff in the
amount of $5,000.00.

B&. Subsequent to March 10, 2009 Plaintiff attempted to
resolve Plaintiffs wrongful disassociation from the Band

peacefully but was unsuccessful.

19

COMPLAINT




B W N

-~ > N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

C C

89. Since Plaintiff’s wrongful disassociation and exclusion
from the Band and without Plaintiffs consent, Defendants, and
each of them, continue to use Plaintiff’s photo and likeness (as
well as Plaintiff’s voice and quitar tracks) in Defendants live
performances, website {(www.wonderbreadS5.com), marketing and mass
email notices.

90. Plaintiff was ultimately forced to retain counsel to
protect Plaintiffs interest in the partnership business of the
Band.

91. Plaintiff, through counsel, issued two demands to WB5S
and its individual partners, the first on March 30, 2009 and the
second on April 20, 2009 for an accounting and copies of the
books and records of the partnership business pursuant to
California Corporations Code 16403(b) and requesting a buyout
under 16701. Both demands were met with hostility and refused by
the Band,

92. The Band continues to operate as a profitable business
and since March 10, 2009 Taylor has become a full time member of
the Band while Plaintiff remains wrongfully excluded and

disassociated from the business,

FIRST CLAIM FOR RELIEF - CONSTRUCTIVE TFRAUD
California Civil Code Section 1573
(Against All Defendants)

83, Plaintiff realleges and incorporates by reference
herein each of the facts and allegations in Paragraphs 1 through
92 above inclusive, as though fully set forth herein.

84. By virtue of the relationship between Plaintiff and

these Defendants, and Does 1-10, and each ¢f them, a fiduciary
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duty existed because Defendants were acting in their capaclty as
partners, co-joint venturer’s, managers, financial advisor and
confidents for and with Plaintiff,

95. Pursuant to said duty, Defendants owed duties of the
utmost good faith, fairness and full disclosure to Plaintiffs in
all matters pertaining to the business and management concerning
the Band, Wonderbread 5,

96, Defendants breached their fiduciary duty to Plaintiff,
as alleged above, and in sec doing gained an advantage over
Plaintiff. In particular, in breach of their fiduciary duty,
befendants, among other things, conspired to and did in fact,
unjustly remove, exclude and disassociate Plaintiff from
Plaintiffs further participation in the business of the Band
which allowed Defendants to earn excessive or greater income or
profits and/or which deprived Plaintiff of Plaintiffs rightful
share in the income and/or profits of the Band. If Defendants
had disclosed to Plaintiff that Defendants were planning to
remove, exclude and disassociate Plaintiff from the Band to
Plaintiffs’ financial detriment, Plaintiff would not have agreed
or accepted the disassociation.

97. Defendants realized a profit from the practice of fraud
as alleged and, accordingly, Defendants, and each of them, is
required to disgorge their profits resulting from the fraud and
Plaintiff is entitled to an award in the amount of these profits
and interest on all such sums from the date of injury in

addition to punitive damages.
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SECOND CLAIM FOR RELIEF - BREACH OF CONTRACT

{Against Defendants Fletchexr, McDill, Rickard, Adams, Siegan,
JSP and WBS)

9. Plaintiff realleges and incorporates by reference
herein each of the facts and allegations in Paragraphs 1 through
87 above, inclusive, as though fully set forth herein.

99. Defendants and Does 1-10, and each of them, agreed and
operated a partnership business as a live performance band for
nearly 13 years. At all times during the existence and operation
of the partnership business; the partners equally distributed
fee income amongst themselves and their manager in consideration
for each partners, or members, services to the partnership
business.

100. Plaintiff has duly performed all of its covenants and
conditions on his part to be performed under the partnership
agreement with Defendants, except as Plaintiffs performance was
prevented or excused by Defendants conduct.

101. Defendants breached the agresment with Plaintiff by
wrongfully and unjustly excluding and disassociating Plaintiff
from the partnership business in violation of the law.

102. As a direct and proximate result of the breach by
Defendants, Plaintiff has suffered damages in an amount
according to proof at trial but in an amount not less than

$1,000,000.00.

THIRD CLAIM FOR RELIEF - BREACH OF IMPLIED COQVENANT QF GQOD
FAITH AND FAIR DEALING
{Against Defendants Fletchexr, McDill, Rickard, Bdams, Siegan,
JSP and WB5)
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103. Plaintiff realleges and incorporates by reference
herein each of the facts and allegations in Paragraphs 1 through
102 above, inclusive, as though fully set forth herein.

104. Defendants and Does 1~10, and each of them, agreed and
operated a partnership business as a live performance band for
nearly 13 years. At all times during the existence and operation
of the partnership business; the partners equally distributed
fee income amongst themselves and their manager in consideration
for each partners, or members, services to the partnership
business.

105. Defendants intentionally misled Plaintiff about
Defendants intent with respect to Plaintiff and Plaintiffs
status as a member or partner of the Band and business.

106, Defendants wrongfully and unjustly excluded and
disassociated Plaintiff from the partnership business in
vioclation of the law on or about March 10, 2009.

107. The conduct of Defendants, as aforesaid, breached the
implied covenant of good faith and fair dealing.

108. As a direct and proximate result of the breach by
Defendants, Plaintiff has suffered damages in an amount

according to proof at trial but in an amount not less than
$1,000,000.00.
FOURTH CLAIM FOR RELIEF - INTENTIONAL INTERVERENCE WITH

PROSPECTIVE ECONOMIC ADVANTAGE
(Against All Defendants)

109. Plaintiff realleges and incorporates by reference
herein each of the facts and allegations in Paragraphs 1 through

108 above, inclusive, as though fully set forth herein,
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110, Defendants and Does 1-10, and each of them, knew of
Plaintiff’s existing agreement and business relationship
concerning the Band, Wonderbread 5.

111. Despite knowing of the ongoing business relationship,
Defendants, and each of them, intentionally interfered with the
relationship by conspiring and ultimately wrongfully and
unjustly excluding and disassociating Plaintiff from the
business.

112, As a direct and proximate result of Defendants actions
and omissions, Plaintiff has been damaged in an amount according
to proof due to the loss of income and damage to Plaintiff’s
professional reputation. Plaintiff has suffered damages in an
amount according to proof at trial but in an amount not less
than $1,000,000.00.

113. Defendants actions were undertaken with fraud, malice
or oppression, or with consciocus disregard of the rights of
Plaintiff, and, therefore, Plaintiff is entitled to and award of
exemplary and punitive damages against Defendants, and each of
them, in an amount according to proof and at the courts

discretion.

FIFTH CLAIM FOR RELIEF ~ INTENTICNAL INFLICTION OF
EMOTIONAL DISTRESS
(Against All Defendants)

114. Plaintiffs realleges and incorporates by reference
herein each of the facts and allegations in Paragraphs 1 through
113 above, inclusive, as though fully set forth herein.

115. Defendants and Does 1~1C, and each of them, by
conspiring to interfere and to wrongfully exclude and

disassociate Plaintiff from the partnership business of the
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Band, engaged in conduct that was and is outrageous and an abuse
of the fiduciary relationship with Plaintiff.

116. As a result of the conduct of Defendants, Plaintiff
has sustained sever emotional distress, mental anguish and
feelings of helplessness and desperation over the loss of
inceme, éense of self worth and Plaintiff’s ability to support
his family.

117. Defendants intentionally caused the injury to
Plaintiff and were substantially certain that Plaintiff would be
injured as a result of Defendant’s conduct.

118. By reason of the foregoing, Plaintiff has heen
required to seek the help of professicnal services for fimancial
hardship.

119, As a direct and proximate result of the intentienal,
malicious, harmful unltawful and offensive acts of Defendants,
Plaintiff sustained severe and serious injury to their persons,
including but not limited to severe emcotional distress all to
Plaintiff’s severe injury and damages in a sum according to

proof at trial.

SIXTH CLAIM FOR RELIEF - VIOLATION OF STATUER
California Corporation Code Section 16401
{ARgainast Defendant(s} Fletcher, McDill, Rickard, Adams, Taylor,
Siegan, JSP and WB5S)

120. Plaintiff realleges and incorporates by reference
herein each of the facts and allegations in Paragraphs 1 through
119 above, inclusive, as though fully set forth herein,

121. Defendants and each of them with Plaintiff are
partners, members or fiduclary’s of the partnership business

commonly known as the Wonderbread 5.
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122. Defendants and each of them violated California
Corporaticns Code Section 16401 because they: 1) wrongfully
excluded and disassociated Plaintiff from the partnership
business thereby depriving Plaintiff of Plaintiff’s equal share
of the partnership profits; 2) denied Plaintiff equal right to
the management and conduct of the partnership business: 3)
wrongly admitted a new member to the partnership business
without the consent of Plaintiff and 4) engaged in an act(s)
outside the ordinary course of business without the consent of
Plaintiff.

123. As a direct and proximate result of the statutory
violations, Plaintiff has suffered and will continue to suffer
severe injury and damages, costs and expenses in an amount

according to proof but in an amount not less than $1,000,000.00.

SEVENTH CLAIM FOR RELIEF - VIOLATION OF STATUE
California Corporation Code Section 16403
(Against Defendant(s) Fletcher, McDill, Rickard, Adams, Taylor,
Siegan, JSP and WBSH)

124, Plaintiff realleges and incorporates by reference
herein each of the facts and allegations in Paragraphs 1 through
123 above, inclusive, as though fully set forth herein.

125. Dafendants and each of them with Plaintiff are
partners, members or fiduciary’s of the partnership business
commonly known as the Wonderbread 5.

126, Defendants and each of them viclated California
Corporations Code Section 16403 because they wrongfully denied
Plaintiff access to the books and records of the partnership
pusiness as well as any and all information concerning the

partnership business and aEfairs.
26
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127. As a direct and proximate result of the statutory
violations, Plaintiff has been forced retain counsel to bring
this action to enforce Plaintiffs rights under the statue and
has suffered and will continue to suffer severe injury and
damages, costs and expenses in an amount according to proof

trial but in an amcunt not less than $1,000,000.00,

RIGHTH CLAIM FOR RELIEF ~ VIOLATION OF STATUE
California Corporation Code Section 16404
{Against Defendant(s) Fletcher, McDill, Rickard, Adams, Taylox,
Siegan, JSP and WBE)

128. Plaintiff realleges and incorporates by reference
herein each of the Ffacts and.allegations in Paragraphs 1 through
127 above, inclusive, as though fully set forth herein.

129. Defendants and each of them with Plaintiff are
partners, members or fiduciary’s of the partnership business
commonly known as the Wonderbread 5.

130. Defendants and each of them violated California
Corporations Code Secticn 16404 because they: 1) breached the
duty of loyalty and care owed to Plaintiff; 2) wrongfully failed
to account to Plaintiff for any property, profit or benefit
derived from the partnership business; 3) failed to discharge
the duties owed to Plaintiff with good faith and in fair
dealing.

131, As a direct and proximate result of the statutory
violations, Plaintiff has been forced retain counsel to bring
this action to enforce Plaintiffs rights under the statue and
has suffered and will continue to suffer severe injury and
damages, costs and expenses in an amount according to proof

trial but in an amount not less than $1,000,000,00.
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NINTH CLAIM FOR RELIEF -~ VICLATION OF STATURE
California Corporation Code Section 16701
{Agqainst Defendant(s) Fletcher, McDill, Rickard, adams, Taylor,
Siagan, JSP and WBS)

132, Plaintiff realleges and incorporates by reference
herein esach of the facts and allegations in Paragraphs 1 through
131 above, inclusive, as though fully set forth herein.

133, Defendants and each of them with Plaintiff are
partners, members or fiduciary’s of the partnership business
commonly known as the Wonderbread 5.

134. Defendants and each of them violated California
Corporations Code Section 16701 because they wrongfully excluded
and disassociated Plaintiff from the partnership business with
purchasing the Plaintiffs’ partnership interest pursuant to the
provisions of the code section.

135, Plaintiff, through his coﬁnsel, made an appropriate
demand upon Defendants, in writing, to comply with the provision
of 16701, however Defendants flatly refused to comply.

136, As a direct and proximate result of the statutory
violation, Plaintiff has been forced retain counsel to bring
this action to enforce Plaintiffs rights under the statue and
has suffered and will continue to suffer severe injury and
damages, costs and expenses in an amount according to proof

trial but in an amount not less than $1,000,000.00.
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TENTH CLAIM FOR RELIEF - VIOLATION OF STATURE

California Civil Codae Section 3344
(Against All Defendants)

137, Plaintiff realleges and incorporates by reference
herein each of the facts and allegations in Paragraphs 1 through
136 above, inclusive, as though fully set forth herein.

138, bDefendants and Does 1-10, and each of them,
Pefendants, continue to use Plaintiff’s photo and likeness (as
well as Plaintiff’s voice and guitar tracks) in Defendants live
performances, website marketing and mass email notices,

139. The continued use of Plaintiffs name, voice and
likeness in association with Defendants live performances,
website, marketing and mass email notices is without the consent
of Plaintiff.

140, As a direct and proximate result of the statutory
violation, Plaintiff has been forced retain counsel to bring
this action to enforce Plaintiffs rights under the statue and
has suffered and will continue to suffer severe injury and
damages, costs and expensas in an amount according to proof

trial but in an amount not less than $750.00.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment and relief against
each of the Defendants as follows:

A. On the first Cause of Action

1. For general and compensatory damages pursuant to
Cal. Civil Code Section 1709 and 1333 and according
to proof;

2. For consequential damages pursuant to Cal. Civil

Code Section 3343:
29

COMPLAINT




C C

3. For punitive damages pursuant to Cal. Civil Code
Section 3294 (b) {(3)and for treble damages pursuant
to Cal, Civil Code Section 3345;

4. For the interest provided by law including, but not
limited to, Cal., Civil Code Section 3288 & 3291;

5. For an awardlof damages egqual to the profit
realized from Defendants conduct, as alleged;

6. For attorney fees under Cal. Corporations Code
Section 16701(1);

7. Tor Plaintiff’s pain, suffering and emotional
distress as well as for sums incurred for services
of hospitals, physiclans, nurses and other medical
supplies and services, if any;

8. For preliminary and permanent injunctive relief
enjoining and restraining Defendants their
assignees, delegatees and all persons acting in
concart with Defendants and each of them from doing
any act which would interfere or otherwise injure
Plaintiff to his detriment with respect to his
interests in the partnership business, as alleged:;

9. For costs of suit and for such other and further
relief as the court deems proper.

B. On the Sscond Cause of Action

1. For general and compensatory damages pursuant to

Cal. Civil Code Section 3300 and according to

proof;
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For conseqﬁential and lost profits damages in
amount not less than $1,000,000.00 and according to
proof;

For an award of damages equal to the profit
realized from Defendants conduct, as alleged;

For the interest provided by law including, but not
limited to, Cal. Civil Code Section 3289;

For attorney fees and costs of suit and for such

cther and further relief as the court deems proper.

C. On the Third Cause of Bction

1.

For general and compensatory damages pursuant to
Cal, Civil Code Section 3300 and according to
proof;

For consequential and lost profits damages in
amount not less than $1,000,000.00 and according to
proof;

For the interest provided by law including, but not
limited to, Cal. Civil Code Secticon 3291;

For an award of damages egual to the profit

realized from Defendants conduct, as alleged.

D. On the Fourth Cause of Action

1.

For general and compensatory damages pursuant to
Cal. Civil Code Section 3333 and according to
proof;

For consequential damages pursuant to Cal. Civil
Code Section 3343;

For the interest provided by law including, but not

limited to, Cal., Civil Code Section 3291;
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For punitive damages pursuant to Cal. Civil Code
Section 3294 {a}and for treble damages pursuant to
Cal. Civil Code Section 3345;

For an award of damages equal to the profit
realized from Defendants conduct, as alleged;

For Plaintiff’s pain, suffering and emotional
distress as well as for sums incurred for services
of hospitals, physicians, nurses and other medical
supplies and services, if any;

For injunctive relief as provided by Cal. Civ.
Procedure Section 526;

For costs of suit and for such other and further

relief as the court deems proper.

E. On the Fifth Cause of Action

1.

For general and compensatory damages pursuant to
Cal. Civil Code Section 3333 and according to
proct;

For consequential damages pursuant to Cal. Civil
Code Section 3343:

Ffor the interest provided by law including, but not
limited to, Cal. Civil Code Section 3291;

For punitive damages pursuant to Cal., Civil Code
Section 3294{a)and for treble damages pursuant to
Cal. Civil Code Section 3345;

For an award of damages equal to the profit
realized from Defendants conduct, as alleged;

For Plaintiffs pain, suffering and emotional

distress as well as for sums incurred for services
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of hospitals, physicians, nurses and other medical
supplies and services, if any:
For costs of suit and for such other and further

relief as the court deems proper.

F. On the Sixth Cause of Action

ll

For general and compensatory damages pursuant to
Cal. Civil Code Section 3333 and according to
proot;

For consequential and lost profits damages in
amount not less than $1,000,000,00 and according to
proof;

For the interest provided by law iﬁcluding, but not
limited to, Cal. Civil Code Section 3291 and
Corporations Code 16701 (c):

For an award of damages equal to the profit
realized from Defendants conduct, as alleged:

For preliminary and permanent injunctive relief
enjoining and restraining Defendants, their
assignees, delegatees and all persons acting in
concert with Defendants and each of them from doing
any act which would interfere or otherwise injure
Plaintiff to his detriment with respect to his
interests in the partnership business, as alleged;
For the imposition of a Constructive Trust over the
partnership business and the income derived there
from for the benefit of Plaintiff:;

For an accounting and purchase of Plaintiffs

partnership interest in accordance with the code.
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8, For attorney fees under Cal. Corporations Code
Section 16701{i) and costs of suit and for such

other and further relief as the court deems proper,

G. On the Seventh Cause of Action

1. For general and compensatory damages pursuant to
Cal. Civil Code Section 3333 and according to
preoef; ‘

2., Tor consequential and lost profits damages in
amount not less than $1,000,000.00 and according to
proof;

3. For the interest provided by law including, but not
limited to, Cal. Civil Code Section 3291 and
Corporations Code 16701(c}):

4. For an award of damages equal to the profit
realized frem Defendants conduct, as alleged;

3. For preliminary and permanent injunctive relief
enjoining and restraining Defendants, their
assignees, delegatees and all persons acting in
concert with Defendants and each of them from doing
any act which would interfere or otherwise injure
Plaintiff to his detriment with respect to his
interests in the partnership business, as alleged;

6. For the imposition of a Constructive Trust over the
partnership business and the income derived there
from for the benefit of Plaintiff;

7. For an accounting and purchase of Plaintiffs

partnership interest in accordance with the code,
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1 8. For attorney fees under Cal. Corporations Code

2 Section 16701(1i) and costs of suit and for such

3 other and further relief as the court deems proper.

4 H. On the Eighth Cause of Action

5 1. For general and compensatory damages pursuant to

6 Cal. Civil Code Section 32333 and according to

7 proof;

8 2. For consequential and lost profits damages in

E amount not less than $1,000,000.00 and according to
10 proof;

11 3. For the interest provided by law including, but not
12 limited to, Cal. Civil Code Section 3291 and

i3 Corporations Code 16701 (c):

14 4. For an award of damages equal to the profit

15 realized from Defendants conduct, as alleged;

16 5. For preliminary and permanent injunctive relief

17 enjoining and restraining Defendants, their

18 assignees, delegatees and all persons acting in

19 concert with Defendants and each of them from doing
20 any act which would interfere or otherwise injure
2l Plaintiff to his detriment with respect to his

22 interests in the partnership business, as élleged;
23 6. For the imposition of a Constructive Trust over the
24 partnership business and the income derived there
25 from for the benefit of Plaintiff;

26 7. For an accounting and purchase of Plaintiffs
27 partnership interest in accordance with the code.
28
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1 8. For attorney fees under Cal. Corporations Code

2 Section 16701(i) and costs of suit and for such

3 other and further relief as the court deems proper,

4 I. On the Minth Cause of Action

3 1. For general and compensatory damages pursuant to

6 Cal. Civil Code Section 3333 and according to

7 proof;

8 2. For consequential and lost profits damages in

9 amount not less than $1,000,000.00 and according to
10 proof;
11 3. For the interest provided by law including, but not
12 limited to, Cal. Civil Code Section 3291 and

13 Corporations Code 16701 {c);

14 4. For an award of damages equal to the profit

15 realized from Defendants conduct, as alleged;

16 5. For preliminary and permanent injunctive relief

17 enjoining and restraining Defendants, their
18 assignees, delegatees and all persons acting in

19 concert with Defendants and each of them from doing
20 any act which would interfere or otherwise injure
21 Plaintiff to his detriment with respect to his
22 interests in the partnership business, as alleged:
23 6. For the imposition of a Constructive Trust over the
24 partnership business and the income derived there
25 from for the benefit of Plaintiff:
26 7. For an accounting and purchase of Plaintiffs
27 partnership interest in accordance with the code.
28
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For attorney fees under Cal. Corporations Code
Section 16701(1) and costs of suit and for such

other and further relief as the court deems proper.

J. On the Tenth Cause of Action

1.

Dated: June

For general and compensatory damages pursuant to

Cal. Civil Code Section 3300 and according to

proof;

For consequential and lost profits damages in

amount not less than $§1,000,000.00 and according to

proof;

For an award of damages equal to the profit
realized from Defendants conduct, as alleged:

For the interest provided by law including, but not
limited to, Cal. Civil Code Section 32883;

For Punitive damages pursuant to Civil Code

3344 (a);

For immediate injunctive relief prohibiting the
Defendants, and each of them, from using ox
otherwise exploiting Plaintiffs name, voice,
likeness or music in assoclation with the Band, its
marketing, promotion and performances or any other
commercial activity;

For attorney fees pursuant to Civil Code 3344({a}
and costs of suit and for such other and further

relief as the court deems oper.

16, 2008
By:
¢/ Bluglas B. Wroan
For: The Wroan Law Firm, Inc.
Attorneys for Plaintiff
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Flag this message

Wonderbread &

Thursday, March 12, 2009 $:07 M .

From:
*Barry Simons™ <barry@yourmusiclawyer.com>
View contact detalls
- - Tas
=Patrick Gilles” <patrickgllies@yahoo.com> :
c Ca

jeffreyaﬁetcher@ine‘con}, {mcdili@mac.com, tommy@tommyrickard.com, chip@wanderbreadS.com,
Jay@faysleganpresents.com '

Dear Pat:

{ have been asked to contact you on behalf of Jeffrey Fletcher, Thomas Rickard,
Christopher Adams, and John McDill, the members of the musical group professionally
known as the "Wonderbread 5" (hereinafter referred to as *Artist™). This email is in
furtherance to the verbal communication between you and Christopher Adams on behalf
of the band on Monday March th, 2009,

Tt is with great repret that the other members of Artist have decided unanimously that you
shall no longer be a member. [t has taken a long time to reach, and they are greatly-
saddened by this very difficult decision. They feel that notwithstanding considerable
efforts by everyone to improve communications with you, including through professional
mediation and other means, the relationship between you and the other members has been
strained to the point that it has become irreconcilable.

Please be advised that Artist shall continue to perform and conduet business under the
name "Wonderbread 5", that you shall relinquish ali rights tn the partnership business,
and shall no longer be entitled to any and all future proceeds from Artist's live
performance engagements and any other business activities.




( (

-

Notwithstanding the foregoing, Artist will promptly forward to you a check in the amount
of Five Thousand Dollars ($5000) as a gesture of good faith, and as thanks for your hard
work and dedication to the band. We hope this will help alleviate some financial distress
which may result from your dismissal.

They request that you please refrain from attending their shows in order to provide for a
smooth transition, and to avoid any conflict. They will agree to remove your name and
likeness from Artist's website and any promotional materials as soon as possible {with the
exception of their video, which was produced and owned by the band)

Lastly, the members of the band requested that I convey to you that they wish you the
best in the future, They are willing to keep open, {friendly lines of communication via e-

mail, but that Jeffrey, Thomas, Christopher, John and Jay all be copied on any such
communications.

This letter is without waiver or prejudice of any all rights at law or in equity, and all of
such rights and remedies are hereby expressly reserved.

Thank you very much for your cooperation regarding this matter.

Barry Simons

Law Office of Barry Simons
1655 Polk St. Sutte #2
San Francisco , CA 94109

ph: (415) 674-0900
fax: (415) 674-0911

barry(@yourmusiclawyer.com
www, yourmusiclawyer.com
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Westlaw.
West's Ann.Cal. C.C.P. § 998 Page 1

C
Effective: January 1, 2000

West's Annotated California Codes Curreniness
Code of Civil Procedure (Refs & Annos)
Part 2. OF Civil Actions (Refs & Annos)
mg Title 14. Miscellaneous Provisions
s Chapter 3. Offers by a Party to Compromise (Refs & Annos)
= § 998. Withholding or augmenting costs following rejection or acceptance of offer to allow
judgment

(a) The costs allowed under Sections 1031 and 1032 shall be withheld or augmented as provided in this section.

(b} Not less than 10 days prior lo commencement of trial or arbitration (as provided in Seciion [281 or 1295} of
a dispute to be resolved by arbitration, any party may serve an offer in writing upon any other party to the action
to aliow judgment to be taken or an award to be entered in accordance with the terms and conditions slated at
that time. The written offer shall include a statement of the offer, containing the terms and conditions of the
judgment or award, and a provision that allows the accepting party to indicate acceptance of the offer by signing
a statement that the offer is accepted. Any acceptance of the offer, whether made on the document containing the
offer or on a separate document of acceptance, shall be in writing and shall be signed by counsel for the accept-
ing party or, if not represented by counsel, by the accepting party.

(1) If the offer is accepted, the offer with proef of acceptance shall be filed and the clerk or the judge shall enter
judgment accordingly. In the case of an arbitration, the offer with proof of acceptance shall be fited with the ar-
bitrator or arbitrators who shall promptly render an award accordingly.

(2) If the offer is not accepled prior to trial or arbitration or within 30 days after it is made, whichever occurs
first, it shail be deemed withdrawn, and cannot be given in evidence upon the trial or arbitration.

(3) For purposes of this subdivision, a trial or arbitration shall be deemed to be actually commenced at the be-
ginning of the opening statement of the plaintiff or counset, and if there is no opening statement, then at the time
of the administering of the oath or affirmation (o the first witness, or the introduction of any evidence.

(e)}{1) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a more favorable judgment
or award, the plaintiff shall not recover his or her postoffer costs and shall pay the defendant's costs from the
time of the offer. In addition, in any action or proceeding other than an emincnt domain action, the court or ar-
bitrator, in its discretion, may require the plaintiff to pay a reasonable sum to cover costs of the services of ex-
pert witnesses, who are not regular employees of any party, actually incurred and reasonably necessary in either,
or both, preparation for trial or arbitration, or during trial or arbitration, of the case by the defendant.

© 2009 Thomson Reuters, No Claim to Orig. US Gov. Works,
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West's Ann.Cal.C.C.P. § 998 Page 2

(2)(A) In determining whether the plaintiff obtains a more favorable judgment, the court or arbitrator shali ex-
clude the postotfer costs.

(B) 1t is the intent of the Legislature in enacting subparagraph {A) to supersede the helding in Uncinitas Plaza
Real v, Knight, 209 Cal.App.3d 996, that attorney's fees awarded to the prevailing party were not costs for pur-
pases of this section but were part of the judgment.

(d} If an offer made by a plaintiff is not accepted and the defendant fails to obtain a more favorable judgment or
award in any action or proceeding other than an eminent domain action, the court or arbitrator, in its discretion,
may require the defendant to pay a reasonable sum to cover postoffer costs of the services of expert witnesses,
who are not regular employees of any party, actually incurred and reasonably necessary in either, or both, pre-
paration for trial or arbitration, or during trial or arbitration, of the case by the plaintiff, in addition to plaintiff's
costs.

() Hf an offer made by a defendant is not accepted and the plaintiff fails to obtain a more favorable judgment or
award, the costs under this section, from the time of the offer, shall be deducted from any damages awarded in
favor of the plaintitf. If the costs awarded under this section exceed the amount of the damages awarded to the
plaintiff the nct amount shall be awarded to the defendant and judgment or award shall be entered accordingly.

() Police officers shall be decined to be expert witnesses for the purposes of this section. For purposes of this
section, “plaintiff” includes a cross-complainant and “defendant” includes a cross-defendant. Any judgment ox
award entered pursuant to this section shall be deemed to be a compromise settlement.

{g) This chapter does not apply to either of the following:

{1} An offer that is made by a plaintiff in an eminent domain action.

{2) Any enforcement action brought in the name of the people of the State of California by the Attorney General,
a district atlorney, ot a city attorney, acting as a public prosecutor.

{h) The costs for services of expert wilnesses for trial under subdivisions (¢) and (d} shall not exceed those spe-
cified in Section 680923 of the Government Code.

(i) This section shall not apply to labor arbitrations filed pursuant to memoranda of understanding under the Ral-
ph C. Dills Act (Chapter 10.3 (commencing with Sceticu 3512 of Division 4 of [itle 1 of the Government Code ).

CREDIT(S)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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West's Ann.Cal.C.C.P. § 998 Page 3

(Added by Stats. 1971, c. 1679, p. 3605, § 3. Amended by Stats. 1977, ¢. 458, p. 1513, § I; Stats. 1986, ¢. 540, §
14; Stats 1987, ¢ 1080, § 8 Stats. 1994, ¢ 337 (5.83.1324), & |; Stats. 1997, ¢. 892 (S.B.73) § 1, Stats. 1999, ¢,
3538060, § 1 Stats 2000, ¢ (83 (ABT32), 8 1, Stals. 2005, ¢, 706 (ALB.1742),§ 13)

APPLICATION
<For application of 2005 amendment, see Stats.2005, ¢. 706 (A.B.1742), § 41.>

Current with all laws through ¢, 652 of the 2009 portion of the 2009-2010 Reg Sess., the end of the 2009-2010
1st, 2nd and 4th Ex.Sess., urgency legislation through c. 3t of the 2009-2010 3rd Ex.Sess., and c. 5 of the 7th
Fx.Sess., Gov.'s Reorg. Plan No. 1 of 2009, Prop. 1F, approved at the 5/19/2009 election, and propositions on
the 6/8/2010 ballot received as of {2/1/2009 '

(C) 2010 Thomson Reuters

END OF DOCUMENT

€ 2009 Thomson Reuters, No Claim to Orig. US Gov, Works.
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R PHILL[PS ERLEWINE & GIVEN LLP

AT IORNFYS AT LANW
50 CAL IFORNI/\ STRFLT 33“‘ FLOOR:
©SAN FRANCISCO: CALIFORMNIA O4ill
_ _ o o TELEPHONE (415) 398-0800
DAVIDM. GIVEN - = . FAX (415):398-0911
ding@philiaw.com o www LAY COM

: _'S_ei_)_t:embet_;' 15, 2009"_ o

__”DouglasB Wman Esq

* The Wroan Law Firm, Inc - i
-~ 5155 Wcst Roseetans Avenue Suite 229
- Los: Angeles CA 9()250

" R . Glllesv WOlltlelble‘ldS et '11 e
S F Supeum Cothase No CGC 09- 48)‘573 L

o Deat Mr thn

I undetstand our ehents Of tet of Compmmtse has 1cached you

“To the extent Corpoxatlons Code § 16701 apphes to thlS case; thls letter shall sewe . _ |

© as the band’s offer to pay for your “client’s “mterest” in the band. The barid is 1eady,

' Wﬂhng and able to pay this. amount forthwith, i settlement of all your chent s clalms and -

- _subjeot to dtsmlssal of yout chem S legal actmn w1th prejudlce

Our August 2‘5"‘ lette1 tegethe1 wnth thc enclosed serves as an explanatlon of how i

| '_'ihe amount contained in the Offer of Compromise was reached. As previously: dlSCUSSCd ST
~ the band has no. dssets or- (known) liabilities (and therefore no: liquidation value), and no

_ '-balance sheet or 1ncome statement is aveulable NotWIthstandlng the enclosed the: band
e dlsputes it Owes your ehent anythmg and reserves: all rtghts on thlS SUbjeCt 1nclud1ng
5 _w1thout hm1tat10n en any damages meurred by ﬂ, as a 1esu1t of your chent 'S aetlons

: Dade leen |



GILLES v. WONDERBREAD 5
S.K. Superior Court Case No. CGC-09-489573

C.C.P. §998 Offer of Compromise

Data:

" Gilles Anniual WBS Gross Incomme.

~ (per 1099s —rounded to nearest ddl’l_ar')}__:_-} _

2004 - $51,754
2005 -$57,755
. 2006-$68,787
2007 - $56,904-

2008 - $59 308-

.- Ave1 age ﬁ&ﬂ
- _ Assumptlon
Multiplier = L
Replaeement Allocatmn Redectlon 1/3
- Vaiue of Share before Seteffs Sﬁﬁ,&lﬁ :
Setoff Setotfs: e | |
Severance Payment Recewed ($5 000) | o
Pro Rata Share of Transactlon Costs to Band ($4 000 est)

';'.Damages to Band Caused. by Gllles = TBD

TotalEet Value RS

o '_'_.ROun'd_'e'd i0 §30,000
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David M. Given (State Bar No. 142375)
Feather D. Baron (State Bar No, 252489)
PHILLIPS, ERLEWINF & GIVEN LLP
50 California Street, 35™ Floor

San Francisco, California 94111
Telephone: g' 15) 398-0900

l*acs1mﬂe (415) 398-0911
dmg@phillaw.com

fdb@phillaw.com

Attorneys for Defendants

PHILLIPS, EFLEWINE & GIVENLLP
RECEIVED

06T 48 2008

BOR g Y
; c
l:]F'QE E I
@G i GAG ' E‘g“fj

LENDAR

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN FRANCISCQ...c e

PATRICK GILLES, an individual, on behalf

of himself,
Plaintiff,

Y.

JEFFREY FLETCHER, an individual; JOHN

MCDILL, an individual, THOMAS

RICKARD, an individual; CHRISTOPHER

ADAMS, an individual; MICHAEL

TAYLOR, an individual; JAY SIEGAN, an
individual; JAY SIEGAN PRESENTS, an

unknown business entity, and

WONDERBREAD 5, a California general

partnership; and DOES 1- 10, inclusive,

Defendants.

CASE NO. CGC-09-489573

)
DEFENDANTS’ OFFER TO
COMPROMISE

[CCP § 998]

Pursuant to Code of Civil Procedure § 998, defendants JEFFREY FLETCHER,
JOHN MCDILL, THOMAS RICKARD, CHRISTOPHER ADAMS, MICHAEL
TAYLOR, JAY SIEGAN, JAY SIEGAN PRESENTS and WONDERBREAD 5

(collectively, “defendants™), jointly offer to compromise this dispute for payment to

plaintiff in the total sum of THIRTY THOUSAND DOLLARS ($330,000.01) and ONE

CENT, inclusive of reasonable attorney’s fees and costs incurred to the date of this offer,

Defendants’ Offer of Compromise — Case Ne. CGC-09-489573
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and otherwise in satisfaction of all claims for damages, costs, expenses, attorney’s fees
and interest in this action.
Plaintiff may indicate acceptance of this offer by signing, or having his attorney

sign, the statement to that effect set forth below or by signing a separate statement that the

offer is accepted.

DATED: September 3, 2009 PHILLIPS ERLEWINE & GIVEN LLP
Dav1d M Given
ttorneys for Defendants \
Plaintiff accepts the above offer on the &S stated. \\/
DATED: /0 / L2009 THE WROAN LAW FIRM, INC.
Douglas BSWroan
Attorneys for Plaintitf

Defendants” Offer of Compromise — Case No. CGC-09-439573
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PROOY OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

['work in the County of Los Angeles, State of California. [ am over the age of 18 years
and not a party to the within action; my business address 1s 5155 West Rosecrans Avenue, Suite
229, Hawthorne, California 90250.

On October 1, 2009, 1 served the within document described as: PLAINTIFF’S
ACCEPTANCE OF DEFENDANT’S OFFER TO COMPROMISE [CCP §998] on the
interested parties in this action, by placing XX a true copy thereof/ ___the original thercof
enclosed in a sealed enveloped addressed as follows:

David M. Given

Feather D. Baron

PHILLIPS, ERLEWINE & GIVEN LLP
50 California Street, 35" Floor
San Francisca, CA 94111

XXX BY MAIL: I am readily familiar with the firm's practice of collecting and processing
correspondence for mailing with the United States Postal Service and that the documents are
deposited with the United States Postal Service the same day as the day of the collection in the
ordinary course of business. The sealed envelope and postage fully prepared was placed for
collection and mailing on the above date following ordinary business practices.

BY FAX TRANSMISSION: ] faxed a copy of the document(s) to the persons at the fax
numbers listed in the Service List. The telephone number of the sending facsimile machine was
_(415)398-091 1. No error was reported by the facsimile machine that I used.

BY OVERNIGHT DELIVERY (FED EX/UPS/DHL): [ enclosed said documents(s) in
an envelope or package provided by (name of carrier) and addressed it to the
persons at the addresses listed in the Service List. I placed the envelope or package for collection
and overnight delivery at an office or a regularly utilized drop box of or
delivered such document(s) to a courier or driver authorized by ~__ toreceive
document(s).

BY PERSONAL DELIVERY: [ caused such envelops/document(s) to be delivered by
hand in person to the office of the addresses listed in the Service List.

____ (FEDERAL ONLY): [ declare that I am employed in the office as a member of the bar
of this court at whose direction the service was made.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on October 1, 2009, at H orae, igalifomia.

PROOF OF SERVICE




EXHIBIT F



CIV-110

ATTORNEY QR PARTY WATHOUT AYTQRMEY (Nome, Fale Bar aumbor. and acdress): !

DOUGLAS B. WROAN (SBN 177051}
THE WROAN LAW FIRM, INC.
5155 West Roseorans Avenue, Suite 229
I‘IAW'TI?ORNE, CA EégEISOO 973 4901
ELEPHONE NOD.; - FAX N, (Gafionss: 973-428'
E-MAR, AnRRESS Opuonay: T W T OAN@Wroanlawﬁmca.cgm( 310973-4287
ATTORNEY FOR (Namay: Plaittiff, Patrick Gilles
SUPERIOR COURT OF GALIFORNIA, COUNTY OF SAN FRANCISCO
streer anmess: 400 MeAllister Street
MAHLING ADDRESE:
arv ang et San Francisco, CA 94102
srancnaave: Civie Center Courthouse

EQR CQURT LSS DMLY

PLAINTIFFPETITIONER: Patrick Gilles

DEFENDAMTRESFONDENT: Jeffrey Fleteher et. al.
REQUEST FOR DISMISBAL CAZE MUMBER:

|__] Personal Injury, Property Damage, or Wrongiul Death T .CGC 09-489573
[ otor Vehisle {1 Other AL EE
(7] Family kaw ] Eminent Domaln ‘
(7] Other (spocify) : Fraud, Breach of Contract . _
- A confarmed copy will not be retisried by the clork unless a method of veturn Js provided with the document, -

1, TO THE CLERK: Plaase diamise this aclion as follows:
a {1 With prejudice  (2) [ ] Without prejudice
b, (1 (7} Complaint 23 7] Petition
(3) ] Cross-complaint filed by (name): an (date):
{4) [ Gross-complaint liled ty (name): an (data):
53 ) Entire action of all parties and & causas of action
{67 [ Other (spacify)*

2. (Complets in all cases excepl family law Cases.)

. J::] Court feas and costs were walvad for a party in this case. (This.informaj
cheockod, e declaration on the barh of this form must be completedl
Date. October 20, 2009 ‘-m

7 ﬁ’n’;; be Yitained fmfv the clerk, If this box s
. ————
,/\/ h

{GIGHNATURE}

i (YPE OR PRINT HAME OF [ ¥ ] atroaney [ | PARTY MITHOUT ATTORNEY)

@ It disntiseN requestod |s of specified parima only of specified causas of acton  Aftorney or party without attornay for:
gﬁ‘ % onty, of of apecilied cross<complalnts anly, so state and Ildentfy the pories, . -
’i\?g\w%) hian of :_u;plion_ aor coss-complaints lo bc{iismissed, F Plaintiff/Petitioner Defendani/Respondeant

. Cross-Complainant
3. TO THE CLERK: Consent to the above dismisaal is hereby given,™™

Date; }
{SIGNATURE)

Attomay gr party without attorney for;

{TYPE OR PRINT NAME OF [:j ATTORNEY [:i PARTY WITHOUT ATTORNEY)
It g crovs-complaint ~ or Reepanse (Family Law) 2seking effizmative

rediaf - file, the altorney for cioss-complainant {respondant) must P s .
si;;l; m\';ac?:ri‘}sjenllf raquirad{:y Codiz of Givit P:ocad(u:e ggcliuei?gﬁqu(?) D Plaintitf/Petitioner G Dafendanh’Reapnndeni
o . 7 Gross-Complainant

{To e compleled by clevk)

4, [-Tismizsal enterad as requested on (date); OcT 22 2009

H D Disritissal entered on (data); as {0 only (hame),

8. {] Dismlssal not antored as requastad for the foliowing reasons (spacify}:

7. a T Attorney or parly without attorney natifiad on (dale).
b 7] Alternay or party withou atternay not notified. Filing party failad to provida
[Tacopy to be confarmad  [___] means to return conformed copy

Pore i et
st
Data; Giark, & o ELAOVELAY = Depu
OcT 2 2 2008 ¥ - BAEA s 'Pngfdgz
Fann Adopted tor Mardatery Lha - e T afCidl Procacurs, § 581 91804,
a\lud,?da?cmrgirlﬂ!(mlaﬂg[q REQUEST FOR DlleSSAL Gov, Code, § 85027 B J‘nﬂulmfggug nga 3.15?0
CIva110 fRav, Jaly 1, 2009] W A COUNTG. CR. 00V
’ . s Workfgw, com
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