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MEMORANDUM

l. INTRODUCTION

With the filing of this reply, brieng is complete regarding Petitioner
PictureCode’s application to modify the sdand protective order in this action and to
stay this cancellation proceaedi. The TTAB shouldanodify the protective order and stay
this action. Doing so will allow all issuégtween the parties e resolved in the a
single proceeding in the district court, soneghthat cannot happen in this cancellation
proceeding.

Importantly, as it stated in its openingoeas, PictureCode is not seeking to evade
its production obligations in seeking a st@ictureCode has produced documents, and
expressly stated to the TTAB that it intendeditoso regardless tlie entry of a stay.
Respondent has filed a frivolous motion to compe&ln attempt to create the impression
that documents remain unproduced, and ohtemh Respondent seeks to compel response
to requests for admission that it just ehon Petitioner two days ago. The TTAB
should not allow itself to bdistracted by the red herringathis the Respondent’s motion

to compel.

Il. ARGUMENT

A. The TTAB Should Modify Its Standard Protective Order.

PictureCode seeks an order modifying Tl AB standard protective order to
expressly permit the filing afocuments produced under fREAB order in the district

court proceeding (and all appeals from it)lagy as the documents are filed under seal



and protected from public disdore in that action. Su@mn order is proper for two
reasons.

First, Respondent does not dispute thatTTAB has the inherent discretion, as a
tribunal, to modify its own aters. Although Respondent claithsit the pdres agreed to
the standard order, that is not correct. In thséance the standard protective order came
into operation automatically under 37 C.F§R.116(g). The TTAB should modify the
order, as doing so will permit filing of sulastive motions in a companion action and
potentially expedite resolutiasf the cancellation matter andated causes of action.

Second, modifying the standard prdiee order is required by the First
Amendment. PictureCode, like all citizens, hagght to petition the district court, as a
branch of government, for redregSalifornia Motor Transport Co. v. Trucking
Unlimited, 404 U.S. 508, 510, 92 6t. 609, 30 L. Ed. 2d 64@972). The complaint in
the district court is such a petitiomdathe substantive motion or motions that
PictureCode seeks to file are part of plegitioning process. Rpsndent has articulated

no reasoned response to this indepenhoEason to modify the protective order.

B. The TTAB Should Stay This Cancellation Proceeding

After the TTAB amends its protective orderallow documents to be filed in the
district court under seal, the TTAB should stiig action. A stay is appropriate pursuant
to 37 C.F.R. 8§ 2.117, and TBMP 8§ 510.02(a) ¢he cases cited there. The district court
will be able to fully and finally deciddlassues between the parties, not just the
cancellation issue, and it would be a morece#fit use of resources to stay this action

and allow the action in the district court to proceed.



As previously mentioned, PictureCodesistated that it intels to complete its
production of documents, and $p@ndent’s motion to compel is a red herring. The same
Is true for Respondent’s newly filed “iion for summary judgment,” which has been
cobbled together and filed in an effortfarestall a stay. Tthe extent Melendez
believes that the motion has nighie can simply refile it ithe district court action,

where the district court may hear all such motions and all disputes between the parties.

C. This Application Is Fully Briefed and Should Be Decided Without

Delay.

Whether the TTAB treats PictureCodajgplication as a motion or ex parte
application is no longer relenta Briefing is now complete on this issue and the TTAB
should decide it one way tre other with dispatch, to avoid unnecessary duplicative

briefing in both actions.

[ll.  CONCLUSION

For the foregoing reasons, PictureCodguests an order modifying the TTAB



standard protective order to permit filing of dawents in the action in the district court

under seal and stay of this action.
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