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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

In the Matter of Registration No. 3,105,816
For the Trademark EDGE
Issued June 20, 2006

)
EA DIGITAL ILLUSIONS CE AB, a Sw edish ) DEFENDANT EDGE GAMES
Corporation; ELECTRONIC ARTS INC., a ) INC’'S REPLY TO
Delaware corporation, ) CO-DEFENDANT FUTURE’S
Petitioners, ) AND PETITIONERS’
) OPPOSITIONSTO EDGE
) GAMES MOTIONTO
) WITHDRAW (REVERSE)
) SECTION 7 SURRENDERS OF
) REG.NOS. 3,559,342AND
V. ) 2,219,837
)
EDGE GAMES, INC., a California corporation )
and Future Publishing Ltd, a UK company )
Co-Defendants. ) CancellatiomNo. 92051465
)
Trademark Trial and Appeal Board
U.S. Patent and Trademark Office
P.O. Box 1451
Alexandria, Virginia 22313-1451
1. It is opposition to Edge Games MotiorReverse the Section 7 Surrenders of Reg.

Nos. 3,559,342 and 2,219,837, Co-Defendant Future Publishing Ltd (“Future”) makes a number of
false and misleading statements. Indeed, mucliti&éalse and misleadingas¢ments that it, and

its collaborator Electronic Arts, made to the DettCourt in October 2d1that caused the Judge

in that case to gain an entirely false view dfje Games, its business practices and its trademark

registrations.

2. Future states that Edge Games féd€ttivolous” trademark infringement action
against Electronic Arts, but Futuials to say that it representemlEdge Games that it was “side

by side” with Edge Games against Electronic Amtthe trademark infringement dispute (see
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Exhibit A of the attached declaration). Future also fails to mentarittivas it that insisted Edge
Games must take action againgdtonic Arts (see Exhibit B of ¢hattached declaration). Future
also fails to mention that when Electronic Artpkgd to register the mark in question (“Mirror’s
Edge”) the USPTO refused torpat Electronic Art’s aplication to go forvard to publication,

stating that there was clear evidence that thé fiMirror’'s Edge” had a likelihood of confusion

in the mind of consumers with Edge Gamied &uture’s mark “Edge” (see Exhibit C of the
attached declaration). None ofglsuggests a law suit that isany sense “frivolous,” and indeed

the law suit was clearly welbtinded and not frivolous. It was, though, brought by Edge Games at
the insistence of Future, which makes Futufalse and misleading repeggations rather ironic

and suspect.

3. Future also falsely state that as adithon of dismissal of the law suit with
Electronic Arts, “Mr Langdell” was required stipulate that “each dhe above-referenced
trademark registrations [...] would be ordered cancelled by the Court.” Future also falsely state
that as a condition of dismissal a copy of the Judgment of cancellation would have to be submitted
to the Commissioner for Patents and Trademarks. Neither statement is true: the legal action in
guestion was settled by an agreement reachedbatilectronic Arts and Edge Games, part of
which settlement and associated stipulation iredua draft stipulated glgment that the parties
asked the judge to sign. These were thus naiditions of dismissal” as Future seeks to
mischaracterize them to the Board, they were terms of settlement that Electronic Arts and Edge
Games worked out and agreed upon between themsThat in hindsight, Future needed to be a

party to in order for the settlement astibulated judgment to be valid in law.

4. Co-Defendant Future makes clear by ipp@sition (and other papers it has filed in
these proceedings) thathias no intention of acting as a defertdarthis matter despite being a co-
owner of the trademark registration in questiRather, Future obvioushcts as a collaborator
with the Petitioners, seeking to wrongfully gaancellation of Edge Game’s lawful trademark
registrations and cause Edge Game’s and theyamthed registrations harm. This is a clear case
of commercial sabotage, with fewe acting in collusion with piioner Electronic Arts against

Edge Games.
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5. What Future avoid mentioning, presumably because they wish the Board to
overlook it, is that by virtue of loegy co-owners of three of the registrations in these proceedings
they not only shared with Edge Games in the benefits and protection afforded by owning a
trademark registration, but they also shared ®ilhje Games in any respsibility and liability
associated with the registrations. Thus not onbukhFuture have beenparty to the District
Court proceedings, Future should have also hadah accusations levied against it in respect to
fraud on the USPTO and non-use of the regdisina in question. By conveniently avoiding
becoming a party to the Court actj@and instead joining Electrondats in attacking Edge Games,
Future sought to give the illusi that it had no respabdity for the trademarks it jointly owns
with Edge Games. By virtue of this deceit Fetgought to make it look as if Edge Games alone
was guilty of some wrong doing, bt reality while the accusatiomasvied by Electronic Arts and
supported by Future were false and unfounded,ghewuld have been aimed at Future as well as
Edge Games. The Judge’s opiniaihgn, should have also been &gl equally at Future and its
principal officers, just as muds at Edge Games and Dr Langdell.

6. In its Opposition Future argues that the Board is obliged to comply with the District
Court’s Order. Future also argubat Edge Games’ recourse ifelt the District Court’s Order
was not valid was to file a motion to the Disti@aurt seeking to vacate,adify or otherwise seek
relief from the Judgment. Future is mistakerboth issues: first, neither the Board nor the US
Trademark Office per se, is obliged to comply vétBistrict Court Order it is clearly invalid.
The District Court Judgment sougbtbind a third party (a non-pgjt— Future Publishing Ltd — in
an action to which Future was reoparty. It is axiomatic thany Judgment or Court Order that
seeks to bind a third party who was not a parthéoaction (a “non-party”is invalid and thus
void ab initio (see Potenz Corp. v. Petrozzini, 110 ,App, 3d 617, 525 N.E. 2d 173, 175 (1988).
Where a court seeks to make an order thatdvbiund a non-party then dhat is required to
determine the order is void is to inspect theord of the case and detene that the party the
court sought to bind (here Future) was not a partiigacase. That being determined then the order
(judgment) is automaticallgeemed/oid ab initio.

7. It is a common misconception among attysthat only a judge can declare an
order void, but this is not the law. If a courtsabeyond its authority — here seeking to bind an

entity that was not a party tbe law suit — then the judgmentgunestion and all orders arising
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from the judgment are automatically void. the U.S. Supreme court stated “Courts are
constituted by authority and thegnnot go beyond that power dgd¢ed to them. If they act

beyond that authority, and certaimtycontravention of it, theiudgments and orders are regarded
as nullities. They are not voidable, but are@y void, and this is even prior to revefgamphasis
added] (Vallely v. Northern k@& and Marine Ins. Co., 254 U.$48, 41 S. Ct. 116 (1920). See also
Old Wayne Mut. I. Assoc. v. McDonough, 204 U.S. 8, 27 S. Ct. 236 (1907); Williamson v. Berry,
8 How. 495, 540, 12 L.Ed, 1170, 1189, (1850); Rose v. Himely, 4 Cranch 241, 269, 2 L.Ed. 608,
617 (1808).

8. That is, any judgment or order that seek®n just in part, to bind a person or
entity that was not a party to the court action v&ii in its entirety. It i;mot merely “voidable”
(in the sense of beirgibject to being voided by a judge upon a motion to vacate or similar or
upon appeal), such judgments auth orders are automaticallgid. Indeed, caskaw (see above)
states that such judgments anders by virtue of bag void, rather than voidable, may not be
appealed and may not have motions in respedtieim filed for them to be vacated or modified.
The judgment or order in question bewmd ab initio in a real sense doest exist, and thus
cannot be modified, vacated @pealed. Here, since the Distri@burt’'s Judgment and Order were
void ab initio because the court sought to bind a noryp#here was no need for Edge Games to
file any motion or to appeal for the DistriCourt’s Final Judgmerib be deemed void.

9. In the case — as here — of a stipulgsedment the invalidity is even more clear.
Here the so-called “final judgment” in the DistriCourt case was arrigeat by the stipulation
between the parties in litigationamely Electronic Arts anddge Games. A stipulation is a
contract and a contract cannot bind a person or gh#tyis not a party to the contract. Thus since
the underlying settlement agreement (betweewstEinic Arts and Edge Games) and the court
stipulation both sought to bindn@n-party (Future), both the dethent agreement and the court
stipulation were invalid and thu®id, too. Consequently, not ori/the District Court Judgment
invalid, but also the related #etment agreement and court stgtudn are also batinvalid — all
three arevoid ab initio.

10. The reason the Judgment, settlementract and court stipulation are atid ab

initio is because in each eathey sought to bind an entity (Erg) that was not a party. When a

Reply To Oppositions By Future Publishing and Petitioners; Cancellation Nos. 92051465 4



Judgment or a contract (such as a settlementous stipulation) seeks bind a non-party, then
that renders the entire Judgmedtder or contract voidot just the part at that sought to bind
the non-party. Pursuant to the Vallely court dexi (above), a void ordéor judgment) does not
have to be reversed by a courb®ma void order or void judgme@ourts have consistently held
that a void order cannot, by definition, be a “finadler” (irrespective ohow they are titled or
referred to), and that indeedr@id order is not an order at all.void order has no legal force or

effect.

11. The point made that Edge Games and tk&ibti Court may have been aware of the
partial assignment of the regestion to Future does not mattee Court’s Final Judgment valid.
Just as when the fact of the partial assignreRuture — that is, the joint ownership of the
registration by both Edge Games and Future s-livaught to the Board’s attention the Board
responded by adding Future as a Co-Defendaniiasiyn the District Court had an obligation to
add Future as a party to the court action upon beatifed that Future was co-owner of at least
one (and Edge Games says three) of the trademagudtrations in questioifhe fact that there was
some mention of partial assignmef a registered trademark frosdge Games to Future in the
court proceedings does not mean the Final Jedgmas valid even though it sought to bind a
non-party. On the contrary, it could be argued thatfact the court was aware that in making the
Final Judgment it was seeking to bind an entiknew very well was a non-party makes the error
in making the Judgment worse than if the courtlieeh unaware that it was effectively seeking to

bind a non-party.

12. Further and in the alternagen if the District CowrFinal Judgment were valid
(which clearly it is not), the Bard is still not obliged to coniypwith the Judgment for the
following additional reasons. Beyond the clear error of the Court’s Final Judgment seeking to bind
a non-party, the Judgment also gave no reason foeltation of the five tragimark registrations it
referenced (including the one in question iis thotion by Future). There are three possible
grounds for a court to rule that a trademarkgstegtion should be canceld@: there was fraud on
the PTO in obtaining the registratio(ii) the mark was abandonddi) the mark is generic and
thus not capable of distinctiom the market. The third basigas not in consideration in the
District Court matter. Electronic Arts only soughti@ve the court cancel the five registrations

based either on allegations of fraud on the PT@Gnaihe basis of non-use. However, the settlement
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and stipulation entered into between Electronic And Edge Games specifically stated that Edge
Games was to be deemed not to have comnfitéed on the PTO and was not to be deemed to
have abandoned its marks. Indeed, had the omatter gone forward the court would have had to
add Future as a party and consider wheftuture had committed fraud on the USPTO in
obtaining at least three of theyrstrations in question (sincewvitas co-owner of three), and
consider whether Future had adaned any of the three tradekaggistrations it was co-owner
of. Since Future boasts in paper filed in this pemting that it has subst&éal common law rights

in its part of the registrations in questiondasince Future does not appear to be admitting it
committed fraud on the USPTO in obtaining theanstegistration it is seeking to force the
cancellation of, presumably Future would haigorously opposed the allegations by Electronic
Arts had Future been added to the District €oase. This then highlights the absurdity of the
Final Judgment and the even greater absurdifutdre seeking to compel the Board to comply

with the Judgment.

13.  The Stipulation (exhibited by Future) adhas the settlement both clearly state that
there is to be deemed no wrongdoing by anmyypand no finding as to wrongdoing by any party
(hence no finding of fraud on the USPTO in obitag any of the registrations, including the
instant one). Indeed, since the case was not litigated on the merits, there obviously was no such
finding. Further, in the Final Judgment the Sigtlaim for Relief by Electnic Arts (Declaratory
Relief) was not found in ElectranArts favor but was found iEdge Games favor. This Sixth
Claim for Declaratory Relief di@d upon the court to declareathEdge Game’s had no common
law rights associated with its trademark regtsires . By denying this Sixth Claim, and instead
ruling in Edge Games favor on it, the court efifely ruled that Edg&ames does have all its
common law rights in its trademarks, and thud bartainly not abandoned any of its trademark

registrations.

14. Consequently, the District Court’snel Judgment contains an order to the
Trademark Office to cancel the five referencediémark registrations wibut stating any reason
why they should be canceled. What the Board can determine, though — by reviewing the
stipulation, the settlement and the Final Judgmeeif isis that the canceltions were not to be
on the basis of either fraud on the USPTO othenbasis of abandonment — and yet those are the

only bases a court could order cancellatione @hly conclusion that oareasonably be drawn,
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which conclusion is supported by the settlemeiat stipulation, is that the court was seeking to
order the USPTO to act on Edge Games’ volunsaryendenf the registrations. Insofar as the

Final Judgment was merely asking the USPT@ctoon Edge Game’s voluntary surrender, this
makes the Final Judgment no different in real sefrtam Edge Game’seStion 7 Surrenders, one
of which was already reversed by the Boarthgserfect because Edge Games is not the sole
owner of the registration in gsgon. We would argue that there is no other reasonable
interpretation of the Final Judgment since it doubt have been ordering the cancellation of the

registrations based on eitHfeaud or abandonment.

15. Further and in the altereathe settlement agreement between Electronic Arts and
Edge Games anticipates at paragraph 2.2 (seelhiitateo Future’s Reply) that the USPTO may
either fail or refuse to cancel the U.S. traddaragistrations in questn. In this event, the
settlement states, Edge Games is to fillhénUSPTO a petition for voluntary cancellation. As the
record shows, this is precisely what Edger®@a did upon being requested to do so by Electronic
Arts. Contrary to what Future say in their Reply, then, Edge Games complied fully with the
settlement by taking the step it sveequired to take of filing th8ection 7 Surrenders that it did

file.

16. As Future also notes, the petitioner it fiiled its Request For Entry Of Judgment
(docket 32) arguing that it hadDastrict Court Judgment ingtfavor and thus should have a
judgment in its favor in the instant cancellationg@edings, too. As Future also noted, Petitioner
then withdrew this Request For Entry @figment because Edge Games reminded petitioner
Electronic Arts that such agigment would be entirely contratty the settlement between the
parties and the courts’ stipulated order thaestétere was no finding of fraud and no finding of
abandonment. As the record shows (at dockgtiB3vithdrawing its Request for Entry of
Judgment, petitioner Electronic Adgated that the parties had eenl that Edge Games would file
voluntary surrenders of the subject registratimssead of there being termination of the
proceedings before the Board by execution ofdbart Judgment. And as the Board is aware, in
regard to this instant registrati Edge Games duly filed the Section 7 Surrender and then correctly
filed to withdraw the surrendeebause it did not have grounddite a surrender of a registration
it was not the sole owner of. The Board tlsemrectly reversed th®ection 7 Surrender and

reactivated the instant cancellation proceedings.
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17. Since the settlement and the court stiputagpecifically antipated that if the
USPTO did not cancel the regidtoms based simply on receiving the Courts Judgment in October
2010 then Edge Games was to file voluntary surmen@dad since (at dockaB) it is clea that the
parties specifically agreed not to terminate the proceedings before the Board by invoking the
Court’s Final Judgment but instead agreed to Halge Games file the voluntary surrenders, for
this reason too Future’s Non should be denied.

18. Edge Games notes that petitioner Electrénis did not file anotion to cancel the
instant registration based on compelling the Boabtaply with the Distgt Court Judgment, nor
did petition adjoin Future’s motion nor did petiteer file any paper supporting he motion. Clearly,
petitioner did not file such a motion itself, adid not support Futureotion, since it was well
aware that the parties had agreed not to invo&dihtrict Court Judgment to terminate the current
proceedings, but rather had agreed that instége Eames would file voluntary surrenders, which
it did.

19. Future also state in their Opposittbat Reg. No. 2,219,837 is the parent of a
divided registration that was ownedtirely by “Mr. Langdell” at the time of the Judgment. This is
untrue in that the registration is not nor wasvier owned by “Mr. Langdell.” At the time the
instant cancellation proceedings were commegeElectronic Arts in September 2009 this
registration was undivided and ped jointly by Edge Games Iifieot Mr. Langdell)_ and Future
While the record appears to show that it is trae Euture applied to dige this registration and
that presumably the relevantpdgtment in the USPTO processhidt division in or about the
November or December timeframe of 2009, the divishould not have been processed while the
instant proceedings were ongoing before the Boarsl.aligeneral rule in the USPTO that no such
action is to be processed while gistration is subject to a petitida cancel it. Thus the division
of the registration into the parent and childisération that Futurelaim to have (3,713,604)
should not have happened and Buard should request the relevalepartment reverse that

division of the registration.

20. However, even if the division is not reversed, Future is wrong insofar as it suggests
that the child registration 3,713,604 should not haentpart of the current proceedings or the

District Court case. In both the current proceesliagd the District Court case Electronic Arts has
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alleged that the original undded registration 2,219,837 wasudulently obtained. While Edge
Games denies that allegation,cgrthe allegation is made it imgts both the parent and the child

reqistrationsWere the original undivided registration foeind to have been fraudulently obtained,
which Edge Games maintains it would not benthoth the parent registration and the child
registration would need to be cancelled — not just the parent registration. Similarly, the child
registration was by implication gaof the District Court cas¢oo, and was subsumed under the
reference of 2,219,837 which must also contain 3,713r&®4ar as there is any accusation of the
original undivided registratiobeing fraudulently obtained. Andig clear from both the instant
proceedings and the District Court action tha&tcEionic Arts was alleging that the original
undivided registration wasrongfully obtained, not that the paditvision parentegistration was

wrongfully obtained.

21. More important, at the time the instaraqaedings were started the registration in
guestion was undivideand it is clear that Ettronic Arts was callingn the original undivided
registration to be cancelled esthon the basis of fraud on th&BTO or on the basis of non-use.
Similarly, while the technical statas at the time of the coyudgment may have been that the
registration was divided, it is alsbear that as part of thetdement Edge Games agreed to
voluntarily surrender the entireiginal undivided regisation since no where there any mention
in the District Court case or the settlementhe Judgment of registration 2,219,837 being divided.
Since the original undivided registration sttbuabt have had a division processed while the
current proceedings were ongoinggdasince the division must thbe reversed at this time to
recover the status quo as at thestiof filing of the instant petition, in filing its Section 7 Surrender
for the mark 2,219,837 Edge Games was seekisgrtender the entire original undivided
registration, not ta divided parent.

22. Contrary to what Future now argue iritlHOpposition, in prewus paper filed with
the USPTO and previously referenced in theeeeedings, Future laid claim to owning the
entirety of reg. no. 2,219,837 and asked the USPT@usfer the entirety dhe registration, the
parent registration included, to Future. Whiles request by Future was denied, nonetheless
Future are on record as having a claim tmesship of the divided parent registration 2,219,837
and since Future have laid this claim to owngrsfiithe divided parent géstration as well as to

the divided child registration, clegrEdge Games lacked the authotiifile a section 7 surrender
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either of the original undividegkgistration of even of the afjed divided parent registration.
Regardless of which argument Future chooses to esakdlip-flops accordig to what it believes
will get the result it desires from the Board, thetfremains that in all instances Edge Games

lacked the authority and standingfite a section 7 suender of reg. no. 2,219,837.

23. There is no such argument or confusiorrounding the second registration in this
Motion, reg. no. 3,559,342, which was undisputedly not divided either at the time of filing the
instant petition or at the time of the court judgrh Like the third rgistration (3,105,816) that
Edge Games previously filed a successful motiowitbdraw its sectiof? surrender of, the Board
should also grant Edge Game’s motion to dietw the section 7 surrender of 3,559,342 for the
same reasons that the Board found compelling for reg. no. 3,105,816.

24. Petitioners’ Opposition, insofar as itanporates the contents of Future’s
Opposition, is also responded to by Edge Garhese Petitioners’ Opposition claims that Edge
Games arguments are without merit becauseubjed registrations were ordered cancelled by a
judgment of the United States District Courtistthough, as is explainedove, is without merit
and ignores critical factsd relevant legal principals since itinglisputable that the District Court
Judgment is void due to being invalid becatigecourt sought to bind a non-party. Similarly,
contrary to what Petitioners argue in thepg@sition, both the stipulation and the settlement
between the parties were bailso invalid, and hence botbid ab ignitio, since they both sought
to bind a non-party, too. And agaretitioners make the same mistaken argument that the fact
Edge Games stipulated to the judgment “with kmbwledge of its priodealings with Future
which had been disclosed to the Court” somehmakes the judgment valid does not. The fact
that Edge and the Court may have known thatréuttere co-owners of at least two, and probably
three, of the five trademark registrations in gjien before the Court meant that the Court was
well aware that Future shouldvebeen brought in as a pamBy knowing about Future’s co-
ownership of three of the fivegistrations the court was seekitwgorder cancelled, the court was
knowingly seeking to bind a non-party whichmay not do. And by knowingly seeking to bind a
non-party the judgment was indispbty invalid and consequentipid ab initio.

25. Future’s Opposition also makes outlandisld deliberately misleading statements

of the kind they and Electronic Arts made te fistrict Court that caused the court to gain a

Reply To Oppositions By Future Publishing and Petitioners; Cancellation Nos. 92051465 10



completely false view of Edge Games, itsibass practices and its trademark registrations.
Contrary to what Future say glistrict Court did not makany finding that Edge Games or
Langdell personally were guilty of fraud, nor dict court make any finding that Mr. Langdell had
made “numerous willful false statements undehda the USPTO and to the Court.” On the
contrary, while the District Court Judge exprekkes opinion based on the false and deliberately
misleading information supplied to him by Futared Electronic Arts, he did not make any such
findings against Edge Games or Dr. Langdell andéddmade clear that at trial the jury might

reach an entirely difference conclusion.

26. Electronic Arts elicited the negative ojoin given by Judge Alsop by deliberately
misleading the Judge and by Electronic Art’'s wises giving knowingly false testimony that was
deliberately intended to give a false negativpriession of Edge Games and its CEO Dr. Langdell.
Indeed, Future’s representativie. Binns who gave a damning dachtion in the District Court
proceedings that contributed to the Judgegative opinion of Edge Games and Langdell
achieved this result by perjuring himself. For ins&gnn his declaration tilve District Court Mr
Binns falsely stated that in 2004 Future’s magaziad no presence in the United States market
(Binns decl. § 8) and that FuturdZslge magazine was not distributagrint or electronic form in
the U.S. market between 1996 and late 2004 (Bt § 7). These statements were patently
untrue: elsewhere in his declaration Binns admhitteit the Future Edge magazine website had
been operational since 2000 (Birdecl. § 8) and thus its magazim&d a presence in electronic
form in the U.S. via that website for many yearier to 2004. But more penently, Future sold
numerous copies of its UK magazivia subscription into the U.S. mk&t and had done so since at
least 1996 when it stated as much in the settlereached with Edge Games at that time. Further,
Future distributed numerous copies (many oicltiree of charge, but which still caused a
substantial ‘presence’ in the U.S.) to all lempparticipants in the computer and video game
market in the U.S., with probgbseveral hundred such copies going to Electronic Arts employees
each month within the U.S. in the years priok@®4. To state, as Binns did, that Future’s Edge
magazine had no presence in the U.S. in 2004 was a blatant falsehood.

27. Binns also falsely stated in his declamatbefore the District Court that Future’s
agreement with Edge Games was non-assigriBint@s decl. 9, Exhibited to Future’s

Opposition), whereas that is patently not trueer€hs a paragraph that agreement entitled
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“Assignment” as Binns knew very well when he m#e false statement to Judge Alsop in order
to turn the Judge against Ed@ames (see Exhibit D to the attached declaration). Similarly Binns
also falsely stated that there was no quality robim any of the agreements between Edge and
Future. This was patently not true, as Binns fullg aware, since the B® settlement with Edge
contained all the key elements for true quatiytrol (Future assured glity of the magazine,

they were contractually obliged to supply a skengd the magazine to Edge every month, and
Edge had the contractual rightdompel Future to change its naaine or terminate the agreement

should Edge not be satisfied witie quality of Future’s product).

28. In Binns paragraph 13, he deliberat@gls to mislead the District Court into
believing that the specimen that Edge filed @2 to support the Combined Declaration of Use
and Incontestability was not “genuine” — cleaslginting the Judge to believe he was saying the
specimen was a fake. Binns was deliberately stating that the specimen was not of their own UK
magazine called “Edge” and putting his statemestith a way as to mislead the Judge into
thinking that there would have been only @ueh genuine item in 2004, and that would have
solely been the Future UK magazine. What Biomsts to say, deliberately so as to mislead the
Judge, is that Future did not hate right to print US versiord its Edge magazine at that
particular time in August 2004 (they gained thght a few months latan October 2004). He
deliberately fails to mention that in August 2dPdge Games had the sole right to publish such
printed matter as is depicted in the specimeguiestion, and that theesgimen was an entirely
genuine copy of Edge’s printed matter goods motdthe “fake” that Bina (and Electronic Arts)

clearly wanted the Judge to falsely believe.

29. Binns was not the only of ElectronictArwitnesses to deliberately make false
statements under penalty of perjury to Judg®plsith the aim of getting the Judge to form a
unwarranted negative opon of Edge Games. The Marvel Comiepresentative too made at least
two false statements in his declaration in suppbElectronic Art's counterclaim. He stated that
Marvel Comics had no license with Edge Gawyetsthat was not true. Through its subsidiary
Malibu/Bravura Comics, Marvel had a licensenfr Edge Games to publish comic books based on
the Edge comic book character. ®tther or not Marvel actually rda use of that license and
continued to publish such comic boag&srrelevant, the fact remains that Marvel have that license
from Edge Games to this day and thus the Mampresentative did ntll the truth when he
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stated that Marvel has no license with Edgienilarly, the Marvel rpresentative stated under
penalty of perjury that the Edge related conmcguestion had not been printed and sold since
1995 when Marvel reach a settlement with EGgenes. However, that too was a falsehood since
in late 1997 Marvel Comics fitea Statement of Use with tkkESPTO for those same comic book
title’s trademark registrations stating under penaldtgerjury that the Edge marks in question were
in current use on Marvel comic books at tvae — two years aftehe Marvel Comics
representative falsely stated to Judge Alsopatober 2010 that the salbad ceased. Clearly, like
Future’s Binns, the Marvel Comics representatinaes colluding with Electronic Arts to present a
deliberately misleading and falsecfure to the District Court Judgleat Edge Games and its CEO
Langdell did not tell the truth. Ireality, it was Electronic Artsral its witnesses that were not

telling the truth.

30. That all said, Electronisrts’ and Future’s delibeta misrepresentations and
misleading of the District Court Judge are ultimately moot since the Final Judgment is invalid
because it sought to bind a non-party c8ithe judgment is invalid, and henaid ab initio, there
is no valid argument that the Board should dedgd&=Game’s Motion to ithdraw its two section
7 surrenders on the basis that the Board shrandel both of the marks in question. On the
contrary, the Board cannot and must not act oikeict Court’'s Judgmersince it is void, and
Edge Game’s motion is valid since, as was ttse edth the other registtion the Board already
ruled in Edge Games’ favor on,ree¢oo Edge Games lacked thehewity or standing to surrender
the registrations in question since it was not the sole owner of efttieem (or, in the case of
2,219,837, will not be the sole owner once the mistakeénrion is reversed that should not have

been processed while the instant proceedings wederway and before they were concluded).

For all the above additional reasons, Coddelant Edge Game’s Motion to withdraw

(reverse) its two sectionsurrenders should be granted.

Date: August 28, 2011 Respectfully submitted,
S P [}

Dr. Tim Langdell, CEO
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