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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name United Home Care Services, Inc
Entity Corporation Citizenship Florida
Address 5255 NW 87th Ave Suite 400
Miami, FL 33178
UNITED STATES
Attorney Jorge Espinosa; Michael Tschupp
information Espinosa | Trueba PL

3001 SW 3rd Ave

Miami, FL 33129

UNITED STATES

trademark@etlaw.com Phone:305-854-0900

Registration Subject to Cancellation

Registration No

3180437 | Registration date | 12/05/2006

Registrant

United Home Care, Inc.
409 East Doyle Street
Toccoa, GA 30577
UNITED STATES

Goods/Services Subject to Cancellation

Class 044. First Use: 1999/04/12 First Use In Commerce: 1999/04/12
All goods and services in the class are cancelled, namely: Home healthcare services

Grounds for Cancellation

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Priority and likelihood of confusion Trademark Act section 2(d)

Mark Cited by Petitioner as Basis for Cancellation

U.S. Application/ NONE Application Date NONE
Registration No.
Registration Date NONE

Word Mark UNITED HOME CARE

Goods/Services Geriatric health care management services; Health care; Healthcare;
Home health care services; Home nursing aid services; Nursing care

Attachments Microsoft Word - united homecare cancellation _2_ - FINAL.pdf ( 5 pages



http://estta.uspto.gov

| )(33372 bytes)

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Michael E. Tschupp/
Name Michael Tschupp
Date 08/19/2009




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Reg. No. 3180437
Mark: UNITED HOME CARE

Registration Date: December 5, 2006
PETITION FOR CANCELLATION

United Home Care Services, Inc

Petitioner,
V.

United Home Care, Inc.,
Registrant.

/
Petitioner, United Home Care Services, Inc., (hereinafter “Petitioner” or ‘“United

HomeCare”) believes that it is or will be damaged by Registrant, United Home Care’s
(hereinafter “Registrant” or “UHC”), Registration No. 3,180,437 (hereinafter “Challenged
Registration”) and, accordingly, petitions the Board to cancel such registration, in whole or in
part, pursuant to 15 U.S.C. § 1064.
Introduction

1. The Registration should be canceled and restricted because the mark claimed in
the Challenged Registration is confusingly similar to Petitioner’s mark “UNITED HOME
CARE”, which has priority of use.

Parties

2. Petitioner is a company organized and existing under the laws of the State of

Florida and has its principal place of business located at 5255 NW 87" Ave, Suite 400, Miami

FL 33178.



3. Upon information and belief, Registrant is a corporation organized and existing
under the laws of the State of Georgia and has a mailing address of 409 East Doyle Street,
Toccoa, GA 30577.

Standing

4. On or about as early as 1974, Petitioner commenced using the trademark
“UNITED HOME CARE” in commerce in connection with home health care services.

5. On December 9, 2005, Registrant applied to register the mark “UNITED HOME
CARE” on the principal register of the United States Patent and Trademark Office (“USPTO”),
Serial No.: 78/770431 (the “Application”). The Application identified services as follows:

Home healthcare services.

6. In the Application, Registrant claimed a date of first use of April 12, 1999.

7. Petitioner began using the identical trademark in commerce for similar or
identical services at least as early as 1974.

8. Petitioner discovered the Challenged Registration in late 2008 or early 2009,
while preparing to file for registration of its mark.

9. As a result of the foregoing, Petitioner has been damaged or will be damaged by
Registrant’s Registration No. 3,180,437.

The Harm to Petitioner

10. Unless the Challenged Registration is canceled, Petitioner will be damaged
because Registrant will have presumptive exclusive rights to the mark “UNITED HOME
CARE”, which is identical and therefore per se confusingly similar to Petitioner’s Mark for the
same class of services. Petitioner will be further damaged because the USPTO will likely refuse

registration of Petitioner’s intended application.



Cancellation Based On Petitioner’s Superior Rights

1. The Mark contained in Registrant’s Challenged Registration is confusingly
similar to Petitioner’s Mark, which covers identical services.

12. Petitioner has superior rights by virtue of its prior use of the mark.

13. Registrant’s use of its confusingly similar mark in connection with such services
is likely to cause confusion, or to cause mistake, or to deceive.

14. Accordingly, the Challenged Registration should be canceled pursuant to 15
U.S.C. § 1052(d).

Cancellation Based On Registrant’s Fraud Upon The USPTO

15. As required by 15 U.S.C. §§ 1051(a)(3)(B),(C), and (D), Registrant filed as part
of the Application sworn statements that to the best of its knowledge and belief, the facts recited
in the Application were accurate and that no other person, firm, corporation, or association had
the right to use the subject mark, or any confusingly similar mark, in commerce.

16. These statements were false because, upon information and belief, Registrant did
not commence its use of the mark contained in the Application until a date much later than the
date asserted in the Application. The Registrant company incorporated on April 12, 1999, but,
upon information and belief, would not have commenced transacting business in commerce until
after that date.

17. These statements were also false because, as described above, Petitioner was a
prior user of the mark and Registrant knew or should have known that this was the case.

18. The health care industry is a small one and most participants are aware of one
another.

19. Respondents are based in Georgia, a neighboring state to Florida, Petitioner’s

state, and were likely to have been aware of Petitioner’s business.
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20. Furthermore, with widespread Internet use in the late 1990’s and early 21*
century, Registrant could not have failed to learn of Petitioner’s prior use prior to filing its
application for trademark registration.

21. These statements were material because if the USPTO had been aware that the
Application inaccurately reflected the date of first use, or had been aware of Petitioner’s prior
use of an identical mark, it would not have granted the Challenged Registration.

22.  Registrant therefore made false representations of material fact to the Trademark
Office in the Application that resulted in the Challenged Registration.

23.  Registrant knew or should have known these statements were false because it was
aware, or should have been are, of the true date of its first use in commerce of the subject Mark
as well as Petitioner’s prior use of its similar Petitioner Mark.

24.  Accordingly, the Challenged Registration should be canceled.

WHEREFORE, Petitioner respectfully requests that Registration No. 3,180,437 be

canceled, and that the Board grant such other relief deemed proper.

Respectfully submitted,

ESPINOSA | TRUEBA PL
Attorneys for Petitioner
3001 SW 3rd Avenue
Miami, Florida 33129
Telephone: (305) 854-9000
Facsimile: (305) 285-5555

Dated: August 19, 2009 By: /s/ Michael Tschupp
Jorge Espinosa
Michael Tschupp (Reg. No. 55,895)




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the foregoing is being served by delivering a true and correct
copy of same via First Class Mail delivery to Registrant, United Home Care, Inc., at of 409 East
Doyle Street, Toccoa, GA 30577 and counsel for Registrant J. Tucker Barr, Esq., Arnall Golden
Gregory LLP, 171 17" Street NW, Suite 2100, Atlanta GA 30363 on this 19 day of August,
20009.

/s/ Michael Tschupp
Michael Tschupp




