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INTHE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

adidas  Awmerien, Ine, a3 Delaware

carporation, Cancellation No.o 92048777
Patisioner, Regpistration No.o 2,202,454

Registration Date: Movember 10, 1998
¥, Mark: PROVE I

Michael D, Calmese, @ resident of
Arlzona,
Registrant

PETTTIONER’S MOTION FOR ENTRY OF DEFAULT JUDGMENT, OR
ALTERNATIVELY, FOR ORDER TOQ SHOW CAUSE

Pursuant to Fed. Ro Cive P37 and 37 CERL §2.120 (), Petitioner, adidas
Ameriea, Ine. ("Petitioner™), respectiully moves the Board for entry of a default judgment
against Registrand, Michael D, Calmese ("Registeant™), or in the alternative, an ovdar
requiring Registrant to appear and show cause why he should not be sanctioned for
failture to participate in good faith in the regquived discovery conference.

As grounds for this Motion, Petitioner alleges as follows:

1. On January 33, 2008, the Board set the deadhine for the parties to
participate m the discovery conference as April 2, 2008,

2. On March 7, 2008, Registrant sent undersigned counsel sn el
indicating that he had spoken to and retained Attorney Jacqueline Tadres in conneclion
with this proceeding. A true and correct copy of Registrant’s email dated Maveh 7, 2008
Tadros on March 7, 2008, Ms. Tadros confirmed that Registrant had not retained her as

legal counsel.

LOTT & FRIBDLAND, P&+ PO Drawer 141098 » Coral Gables, Florida 33114-1098
{303 448-7089 « (305)Y 440-6191 Facshinile



Canceltation No.o 920

3 On Marels 9, 2008, Registrsut sent undersigned counsel an ensad diveciing
undersigned counsel  “uor comtact fhimi with apithing else other than sentlement

fesres. A e and correct copy of Repistrant’s email dated Mareh 9, 2008 iy atlached

hereto as Exhibit B

4, On Mareh 18, 2008, despite Registrand’s March # instructions,
undersigned  counsel  sent Regiattamt an e to amange the regoived  discovery
conferenca. A trae and corvect copy of undersigned counsel’s email dated Mareh 18,
the email.

3 On Mareh 20, 2008, undersigned counsel altempted o reach Registrant by
telephone and left a message requesting Registrant to contact Petitioner™s counsel

regarding the discovery conference. Registrant did not respond or contact undersigned
counsel.

&, On March 26, 2008, undersipned counsel sent Registrant a second email o
arrange the required discovery conference. A true and correct copy of undersigned
counsel's email dated March 26, 2008 is attached heveto as Exhibit D

7. On March 27, 2008, Registrant responded to undersigned counsel’s March
26, 2008 email, indicating that Registrant had retained legal counsel and his attormey
would contact undersipned counsel. A trne and correct copy of Registrant’s email dated

March 27, 2008 is attached hereto as Exhibit .

8. Subsequent fo Registrant’s March 27, 2008, undersigned counsel

yequested Registrant provide the identity and contact information for bis attorney. A true

2
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Cancellation Moo 92048

angd correct copy of undersigned counsel’s craall dated March 37, 2008 is attached hereto

Registrant later identified Astormey William Mansker, who spoke with
wilersigned connsel on April 1, 2008 and conlirmed that he did uot represent Registrant
in connection with this pending matter,

100 On Apnd 2, 2008, undersigned counsel sent Registrant a third emsail to
arrange the required discovery conference. A true and correct copy of undersigned
eounsels email dated April 2, 2008 is attached hereto as Exhibit G. Registrant responded
by requesting that undersigned counsel contact him by telephone.

L Immediately opon receiving Registrant's April 2 emwmil, undersigned
counsel attemapted to reach Registramt by telephone and left Registrant a voicemail
regavding the required discovery conference. Registrant did not rvespond or contaet
wndlersigned counsel.

12, As of the date of this filing, Registramt has refused to partivipate in the
required discovery conference by wot taking or returning undersigned counsel’s telephone
calls and divecting undersigned counsel o al least two (2) attorneys who have advised

13, Consequently, Registrant has failed to comply with the Board's Order of
Tannary 23, 2008, As a result, Petitioner respectfully moves the Board for entry of a

defanlt judgment against Registrant as the disobedient party, as povided under Rule

372 Alternatively, Petitioner reapectfully moves the Board to order Registrant to

3
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Cancellation Nou Q2048777

appear and show cause why he should net be sanctioned for fatlwre to particapais in good

faith in the required discovery conference.

Daater April 3, 2008 Respectfully submitted,

LOTT & FRIEDLAND, PAL

1(}}1\ Friedland

Jaime S, Rich

355 Alhambra Cuele

Suite 110 (zip code: 33134)

Post Office Drawer 141098

Coral Gables, Flovida 331 14-1088
{305} 448-708Y telephone

(305} 446-61921 facsimile
diiniedland@atfiplaw.com
jrich@ifiplaw.com

Attorneys for Petitioner adiday  dwmerica,
Inc.

Our File 01153-1-8820

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that the foregoing PETITIONER'S MOTION FOR
ENTRY OF DEFAULT JUDGMENT, OR ALTERNATIVELY, FOR ORDER TO
SHOW CAUSE was served upon the Registrant by delivering true and corvect copies of
same o Registranmt via Federal Expross on April 3, 2008 as follows:

Michael DL Calmese

14666 N, 90™ Lane
Peoria, AZ 83381
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Jamm Rich

Fromy David Frivdhand

Send: Saturday, March 08, 2008 832 AM

Tos: ‘provelt@excite.com” David F nedimo‘

LS ols Teldman, Stephan (Parking Coig)) Jacgqueling Tadrog'
Subjaet; RHE: Adidas v. Michae! Calmese
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We have irdeed contact wd Henyon & Kenyvon Firm v rding youy dispute with
its client. cusly ment te you, the attorseys are curions to learn how the
terms of your ial settlement with thelr client were made publico, including
testimony from a thrd parviy that you braﬁ g&d of reosiving s $%5, 000 payment from thewm.

Noting that all referencs
site, I assime that thcy :
concerns helped you reall

he Besthay matber has soddenly HLS“pgﬁzreu from your web
fowith you or bthat my prior veference to bhad

5 Ms. Tadros now your counsel? I have coplied hwr on this correspondence so that you or
be may advize me 1T she iz vepessnting you, in shich case all commpuniczations should be
st i
3

e

b

iy between the st tutnw3q. I previously informed you, when vou menticned you wers

an aghtborney to defend you in the Oreyon action, that 1f you have counsel, I am

red to communt Tﬁte with you through your counsal uwnless instructed stherwise by your
werl,  Thus, 3f M. Tadros is representing you, I would ask that you not emsil Mr.

Faldmsn or me dirvecotly but instead have Ms. Tadros oo so.

David K. Friedlansd, Esg.
Lobi & Frisdiand; PUA.
355 Alhawbra Civels; Suite 110¢C
Coral Gablss, Flovida 33134
{305 448-7088 onffice
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786} 258-4619 ¢
305 446~6131 ¢
wfviedland@liip
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HE INFORMATION CONTAINED IN THIS E-MALL MESSAGE I3 PRIVILEGED ASD CONFIDENTIAL ARD 18
NTENDED ONLY POR THE USE QF THE IRDRIVIDUAL{S! NAMED RBOVE. IF THE REARDER OF THIS MEISBAR
3 NOT THE INTENDED RECIFIENT, OR THE EMELU\ER DR AGENT RESPOMSIBLE FOR DELIVERY OF THIS
ESQREL TG THE IMTENDED RE lPTh P, ¥OU ARE HERERY NOTIFIED THRT ANY DISSEMINATION,
STRIhUTldN, COPYING, QR OTHER ES“ OF THIZ COMMUNICATION IS MEITHEXR INTENDED NMOR
BAR%i'”l E I¥ YOU HAVE R“ CEIVED THIS E-MAIL MESSAGE IN ERROR, PLEASE TMMEDRTATELY ROTIFY
03 AT THE ABROVE TRLEPHONE RUMBER OR JEND U¥ AN E-MAIL MESSAMEE TO INFOSPATERNTILA.COM AND
RIRDLY ﬂ”iEm“ THIS MEISSAGE,
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KE: Bdidas v, Michael Jalmass
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March 8, 2008 SEHDAS v PROVE T
Datvd Friedland:

Lhave carefully considered all the points vou make snd | remain satisfied ADIDAS has
wfringed my rights 1a PROVE IT! As far as the claimest ample evidence vou clajm o
bave that supports your elaims, 1 am confident it is not any better than the am ple
evidense the wellrespested KENYOR & KENYON New York firm claimed to have had
back in 2003, And T must point oot that in the BASTBAY INC. v, MICHAEL
CALMESE Declaratory Case, it was settled in my favor and they did not even put my
trademark on clothing, hang tags or receipts as Adidas and Dick’s Sporting Goods have
done. NOW somehow vou believe you have a beiter chanee in an identical sitaation.
Have you ever heard of reverse-confusion?

Even though I am not an attomney I recognize that vour claim is *bogus™ and/or
“frivolous™. T have concluded further communication between us is not likely to prove
productive unless you are willing to forward me the assessment of the offending product
supported by a warranted statement that was promised to me by ADIDAS back in April
and May of 2007, Therefore, da not contact me with amything else other than settlement
issuey. Notwithstanding, the long awaited March, April, May and June 2007 requested
assessment and warranted statement, 1 would certainly entertain the possibility of
settlement just as 1did in the identical BASTBAY INC., v. MICHAFL CALMESE case.
T request you not take any failure on my part to respond to farthey communication from
you, not required by law, as any change in my position. As you ave probably aware | am
preparing a motion to move the venue from Qregon o Arizona’s District Court even
though [ have slready filed my Answer,

I you are not intevested in settlement talks then T await receipt of your formal answer to
my Counterclaim and Third Party Defendant Dick”s Sporting Coods answer. | am sure
you will be up to speed on all of thess issues by the end of next week!

It's Sunday, Suns vs. Spurs time to PROVE [T In Cleveland they wear NIKE t-shirts
emblazed with “WITNESS™ and in Phoenix we have been wearing my t-shirls emblazed
with “PROVE ITI®” for the past 13 years.... This conld have been a very good start for
us if your client had done the proper legal research prior to utilizing my trademark to sale
clothing and then filing suit on me. (3EE aitached Phoenix Suns Team Shop Invoice)

Sincerely,

Michael D. Calmese
Proveit@excitecom
Troslogotan.com
Proveitsporiswear.com
{ODTIILR-0964

o
Stephen M. Feldman
Drick’s Sporting Goods






Fron: Jaime Rich

Sanh Tugsday, March 18, 2008 2:23 PM
Yo proveit@deseite.com
Ce: Davird Friedland, Feldvan, Stephan (Perking Coje)

Subjects PROVEITH Cur File No, 01153-1-8818

Tracking: recpient Reat
provell@excite.cofm
David Friediand Read: 21852008 2:24 PM
Feldman, Steghen (Perking Cois)

Dear My, Calmese;

Pursnant to the Court’s Discovery and Pretrial Scheduling Order, we write to arrange our Initial
Conference for Discovery Planning. Please advise whether you ave available this Thursday, March 20,
2008 at 12 PM (Mountain Standard Time). Also, please provide us with a phone number io best reach
¥Ou,

Very fruly yours,

Taime Rich

Loit & Friedland, P.A.

355 Alhambra Cirele

Suite 1100

Coral Gables, Florida 33134

Telephone: 305 4487089 ext, 210

Fagsimile: 305.446.6191
Jrichi@ifiplaw.com

The information contained in this e-nxal is privileged and confidential and is intended only for the use of the individual(s)
named above, I the veader of this message is not the ntended recipiont, or the smployer or agent responsible for delivery of
this rasssage to the intended recipient, you are hereby notified that any dissemination, distribution, copying or offer use of
this commumication is neither intended nor permissible. I you have received this e-mail message in srvor, please
imraediately notify s at the above telephone rumber, or send us an e-mail message te Info@ifiplaw com and kindly delete
this message.
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Jaime Rich

Fromy Jaime Rich

Sents Weadnasday, March 26, 2008 817 Py
Tor provait@ecie.com
O David Friedland, Feldman, Stephan (Rerking Coe)

Subject: Re FROVE ITH OQur Fite Mo, 01183-1.8818

Tracking: fecipient Raad
proveit@acite oot
David Faedland Read: 326/ 2008 5:24 P4

Feldman, Stephen (Patking Cule)

Dear Mr. Calmese:

We write further to our email of March 18, 2008, which appewrs below, and our telephone message of
March 20, 2008 regarding our Initial Conference for Discovery Planning. You have been unresponsive
to onr attempts o arrange this conference, as required by the Court’s Discovery and Pretrial Scheduling
Order dated Janunary 18, 2008 and Fed. R. Civ. P. 26(0), Accordingly, we will contaet the Court
regarding your failwre to participate in the conference and o make arrangements for a Rule 16(h) Court
Conference for Schednling and Planning. In addition, we intend to seek an enlargement of the current
preteial and discovery deadlines of six {6) months, extending the deadlines through November 19, 2008,

Lastly, we have g deadling of Wednesday, April 2, 2008 1o meet and confer regarding the cancellation
proceeding before the TTAR. Please advise whether vou are available this Friday, March 28, 2008 at 12
PAM {Mountain Staudard Time)

Very truly yours,

Jaime Rich

Lott-& Frisdland, P.A;

355 Alharabra Circle

Suite 1100

Coral Gables, Florida 33134
Telephone: 308 4487080 ext. 210
Facsimile; 305 3406191
irich@iplaw.com

The nformation contained 1n this e-mail is privileged and confidential and is infended only for the use of the individual(s)
vamed above, I the reader of this message is not the ntended recipient, or the smplover oy sgent responsible for delivery of
this message to the intended recipient, you are hersby notified that any dissemination, distribution, copying or other use of
this conunnnication is neither intended nor permissible, 1 you have received this e-nail message inenrar, please
immediately notify us at the above relephone nomber, or send us an e-mail message o nfo@ifiplavw.com and kindly delete
this message.

Fraui: Jaime Rich

Sent: Tuesday, March 18, 2008 2:23 PM

To: provell@excite.com

€er David Friediand; Feldman, Stephen (Perkins Coig)
Subject; PROVE IT! / Qur File No, 01153-1-5815

Pear My, Calinese:

4372008



Page 2 of ¢

Pursuant to the Conrt’s Discovery and Pretral Schedaling Order, we witie © arvange our Inital

Confe mm: for Discovery E’%annnw Please advise whether you are avallable this Thursday, Maveh 20,
2008 at 13 PM {(Mountain Standard Time). Also, please provide as with & phone number to best reach

YO

Yery truly vours,

Jaime Rich

Lot & Triediand, PAL

335 Alhambra Curele

Suite 1100

Coral Gables, Florida 33134

‘Telephone: 303 448, "UW exi, 210

Facsimile: 305.440.6191

riehi@ifiplaw.cor

The information contained i this e-mail is privileged and confidential and is intended only for the use of the individui(s)
named above, I the readey of this message 1s not the intended recipient, ar the eraplayer oy agent vesponsible for delivery of
this meesage to the intended recipient, you are hereby notified that any dissemination, disbribaii 1on, copying or other use of
this communication is beither indended nor permissible. Hyou have received this e-mail IMRSSAZE 1N LIror, pl&d

immediately notify us ot the above telepbone number, or qc-nd ug an ¢-nail nessage o fo@l f Tpdawe.con aad kindly delete
this message.

4/3/2008






Jaime Rich

Froom Jalms Rich

Sent: Thirsday, March 27, 2008 1140 AN

To: proveit@aexcits. com

e Uavid Frisdiand

Subject: RE: PROVE T Gur File Mo, 01183188148

{
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From: PFROVE IT {ma
Sent: Thursday, Ma
Tor Jaime Rich

Subject: Re: PROVE Tvt 7

e
Torprovait
\..,
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Jaime Riohe

Thank you far gear e-wail. My sttonsy will contact vou in

sood day,
Michasl Calmean

~~= O Wad 03736, Jalme ¥ owenter
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Jaime Rich

From Jaims Rich
Seni: Thursday, March 27, 2408 1:58
Tos ;noveﬁ(iaxcﬂVCMni

Sulsjent: RE: PROVE ITH O
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File No. 111

Y3 18815
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~aime Rich

Frony Jatme Righ
Sesi Wednesday, Apol (2, 2008 858 AM
T prosvelt@axcits o )rn

LN David Friedland; Feldm
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Subject: REDPRQVE ITH Our File Mo, 3118318815
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From: BROVE IT {'nal;to:p:m\n
Suntr Thursday, Mazrch 27,
Tor Jalme Rioh
Subject: RE: PROVE TP 7 Our File Ro. 01183-1-581%
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Fromy Jalme Ricl
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From: Jatme Fich

Sant: Thursday, April 03, 2008 %00 AN
To: proveli@exciie.com

T Pavid Friedland

Subject: RE: adidas/PROVE 11

Jaime Rioh
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