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SAYEGH & ASSOCIATES, PLC
F. Freddy Sayegh, Bar No.: 230297
5895 Washington Boulevard
Culver City, California 90232
Telephone: (310) 895-1188
Facsimile: (310) 895-1180
fsayegh@spattorney.com

Attorneys for Respondent
Al-Fakher for Tobacco Trading Agencies Co. Ltd. Corporation

In re Registration No. 2,782,619

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Cancellation No. 92048480

N ANSWER TO PETITION FOR
Petitioner, CANCELLATION

SINBAD GRAND CAFE, LLC

v.
[Registered: November 11, 2003]
AL-FAKHER FOR TOBACCO TRADING &
AGENCIES CO. LTD. CORPORATION

Respondent

ANSWER TO PETITION FOR CANCELLATION

1. Respondent admits Paragraph 1.
2. Respondent admits Paragraph 2.
3. Respondent admits Paragraph 3.
4. Respondent admits Paragraph 4.
5. Respondent admits Paragraph 5.
6. Respondent re-admits and incorporates the responsive allegations in Paragraphs
1-5.
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7. Respondent admits that Registration No. 2,782,618 for AL-FAKHER registered
on November 11, 2003. Petitioner’s statements as to the basis of cancellation is a statement of]
law and not statement of fact and therefore can neither be admitted nor denied and should be
stricken from the pleadings.

8. Respondent has insufficient information as to the allegations set forth in
Paragraph 8 and therefore denies same.

0. Respondent denies Paragraph 9.

10. Respondent denies Paragraph 10.

11. Respondent re-alleges and readmits its responsive pleadings to the allegations sef
forth in Paragraphs 1-11.

12. Respondent denies Paragraph 12.

13. Respondent denies Paragraph 13.

14. Respondent denies Paragraph 14.

15. Respondent re-alleges and readmits its responsive pleadings to the allegations sef
forth in Paragraphs 1-14.

16. Respondent denies Paragraph 16.

17. Respondent denies Paragraph 17.

18. Respondent has insufficient information about the allegations set forth in
Paragraph 18 and therefore denies same.

19. Respondent denies Paragraph 19.

20. Respondent re-alleges and readmits its responsive pleadings to the allegations sef
forth in Paragraphs 1-19.

21. Respondent admits Paragraph 21.

22. Respondent admits Paragraph 22.

23. Respondent qepiGsRARRAAMION FORCANCELLATION
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24.

25.

26.

27.

Respondent denies Paragraph 24.
Respondent denies Paragraph 25.

Respondent denies Paragraph 26.

Respondent re-alleges and readmits its responsive pleadings to the allegations sef

forth in Paragraphs 1-26.

28.
29.

WHEREFORE, it is requested this Cancellation be dismissed with prejudice.

Respondent denies Paragraph 28.

Respondent denies Paragraph 29.

Respectfully submitted,

DATED: January 9, 2008

ANSWER TO PETITION FORCANCELLATION
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SAYEGH & ASSOCIATES, PLC

By:

F. Freddy Sayegh

Attorneys for Respondent

Al-Fakher for Tobacco Trading Agencies
Co. Ltd. Corporation
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EXHIBIT A

ANSWER TO PETITION FORCANCELLATION
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SAYEGH & ASSOCIATES, PLC
F. Freddy Sayegh, Bar No.: 230297
5895 Washington Boulevard
Culver City, California 90232
Telephone: (310) 895-1188
Facsimile: (310) 895-1180
fsavegh@spattorney.com

Attorneys for Plaintiffs
SIERRA NETWORK INC.

UNITED STATES DISTRICT COURT FOR THE
CENTRAL DISTRICT OF CALIFORNIA

SIERRA NETWORK, INC., a California
Corporation

Plaintiff,
VS.

TOBACCO IMPORT USA, a Unknown
Business Entity, AL FAKHER
TRADING COMPANY, L.L.C,a
Limited Liability Company,
HAMIDREZA MOHSENI, an
Individual, MR. ABDOLRAHMAN, an
unknown Individual,
WWW.DUBAITOBACCO.COM, a
Business Entity,
WWW.ALFAKHER.US, a Business
Entity, WWW ALFAKHIR.COM, a
Business Entity, and DOES 1-20
Inclusive

Defendants.

- @@ @ @  ANSWER TOPETITION

-5

I

Case No.CV 07-6104-DSF (CTx)

FIRST AMMENDED
COMPLAINT FOR DAMAGES

(1) FALSE DESIGNATION OF
ORIGIN [15 U.S.C. §1125(a)]

(2) TRADEMARK DILUTION [15
U.S.C. §1125(c); CALIFORNIA
BUSINESS & PROFESSIONS
CODE §14330]

(3) STATE TRADEMARK
INFRINGEMENT
[CALIFORNIA BUSINESS &
PROFESSIONS CODE §14200]

(4) COPYRIGHT
INFRINGEMENT
[CALIFORNIA CIVIL CODE
§980]

(5) UNFAIR BUSINESS
PRACTICES [CALIFORNIA
BUSINESS & PROFESSIONS
CODE §17200 et seq.]

(6) UNJUST ENRICHMENT

rokPGYBERSQUATTIING Section
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U.S.C. §43(d)
(8) FRAUD
(9) INTENTIONAL
MISREPRESENTATION
(10) NEGLIGENT
MISPREPSENTATION
(11) PIERCING THE
CORPORATE VEIL
(12) NEGLIGENCE
(13) FEDERAL COPYRIGHT
INFRINGEMENT [17 U.S.C,
§501(a)];

COME NOW, Plaintiff Sierra Network, Inc. (“Sierra”) hereby files its
Complaint against Defendants TOBACCO IMPORT USA, AL FAKHER
TRADING COMPANY, L.L.C., HAMIDREZA MOHSENI, MR.
ABDOLRAHMAN, WWW.DUBAITOBACCO.COM, WWW ALFAKHER.US,
WWW.ALFAKHIR.COM, and Does 1-20 (collectively “Defendants”).

JURISDICTIONAL ALLEGATIONS

1. This Court has Federal subject matter jurisdiction over this matter
pursuant to 28 U.S.C. §§ 1331 and 1338(a)(b), by virtue of 15 U.S.C. §1051 et
seq., in that the case arises out of §43(a) of the Lanham Act for trademark
infringement, and supplemental jurisdiction under 28 U.S.C. §§ 1367(a) and 1338
(@)(b).

2. Venue is proper, inter alia, under 28 U.S.C. § 1391(b) because on
information and belief, a substantial part of the events or omissions giving rise to
the claim occurred in this judicial district.

3. Personal jurisdiction exists over Defendant(s) because on information
and belief, Defendant(s) conduct business in California and in this judicial district,
or otherwise avail themselves of the privileges and protections of the laws of the
State of California, such that they do not offend traditional notions of fair play and
due process to Defendant(s) in the jurisdiction herein.

/l ANSWER TO PETITION FORCANCELLATION
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THE PARTIES

4, Plaintiff Sierra Network, Inc. (“Sierra”) is now, and was at the time of
the filing of this Complaint and at all intervening times, a corporation organized
under the laws of California, with its principal place of business in California.

5. Plaintiff is informed and believes that Defendant Tobacco Import
USA is now, and was at the time of the filing of this Complaint and at all
intervening times, an unknown business entity with its principle location at 21060
Coolidge Highway, Oakpark, Michigan 48237.

6. Plaintiff is informed and believes that Defendant Al Fakher Trading
Company, L.L.C. is a Limited Liability Corporation and the entity and location is
unknown to Plaintiff.

7. Plaintiff is informed and believes that Defendant Hamidreza Mohseni
(“Mohseni”) is now, and was at the time of the filing of this Complaint and at all
intervening times, an individual residing at 14632 Heritage Lane, Addison, Texas.

8. Plaintiff is informed and believes that Defendant Mr. Abdolrahman
(“Abdolrahman”) is now, and was at the time of the filing of this Complaint and at
all intervening times, an individual doing business at P.O. Box 33335 Sharjah,
United Arab Emirates.

9. Plaintiff is informed and believes that Defendant

www.dubaitobacco.com is an unknown corporation and the entity and location is

unknown to Plaintiff.

10. Plaintiff is informed and believes that Defendant www.alfakher.us 1s

an unknown corporation and the entity and location is unknown to Plaintiff.

Plaintiff 1s informed and believes that Defendant www.alfakhir.com is an

unknown corporation and the entity and location is unknown to Plaintiff.
11.  The true names and capacities, whether individual, corporate,
associate or otherwise, of Defendants herein designated by fictitious names Does

1-20, inclusive, are unknown to Plaintiff. Plaintiff therefore sues said Defendant
ANSWER TO PETITION FORCANCELLATION
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by such fictitious names. When the true names and capacities of said Defendants
have been ascertained, Plaintiff will amend this pleading accordingly.

12.  Plaintiff is informed and believes and thereon allege that at all times
mentioned herein that Defendants Defendant Tobacco Import USA, Defendant Al
Fakher Trading Company, L.L.C., Mohseni, Abdolrahman,

www.dubaitobacco.com, www.alfakher.us, www.alfakhir.com, and Does 1-20,

inclusive, and each of them, were the agents, servants and employees of every
other Defendant and the acts of each Defendant, as alleged herein, were performed

within the course and scope of that agency, service or employment.

INJURY TO PLAINTIFES

12.  Plaintiff Sierra is the exclusive agent, license and importer for the
world famous Al Fakher molasses Tobacco which is commercially distributed and
marketed as “Al Fakher.”

13.  Sierra has the legal right to defend three federally registered
trademarks on the Principal Register bearing registrations number 2782619 for the
name and mark “Al Fakher” 44012850 for the name and mark “Al Fakher Al
Fakher” and 78606649 for the name and mark “Golden Alfakher.” (Attached
herewith as Exhibit “A”, “B” and “C” respectively).

14.  Sierra has been issued legal right and authority to sue and defend the
protect the trademarks issued to it by Al Fakher for Tobacco & Agencies Co., Ltd.
(Attached herewith as Exhibit “D”)

15. Sierra owns common law copyrights on the product packaging
(Attached herewith as Exhibit “E”)

16. Al Fakher is a world recognized premium molasses tobacco courted
and hailed for its famous name recognition and what that represents; namely,
quality and distinguished products. Al Fakher is sold and advertised throughout the

world and the United States with product placement throughout over 100, 000
ANSWER TO PETITION FORCANCELLATION
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retail locations. Al Fakher original products under the trademark Al Fakher is
heavily used and consumed in the US market over several years, to a point that it
became very well-known to public consumers. The said products had been
distributed and sold under the Al Fakher trademark in the US, and has resulted in
being readily associated with the plaintiff in the minds of both consumers and
traders. Al Fakher products are particularly distinguished by its famous and
innovative trademark Al Fakher characterized by the innovative designs and logos
that are connected with the original products of Al Fakher molasses Tobacco, and
which acquired a wide international reputation to the extent that it has become
today one of the renowned trademarks and its reputation has extended beyond its
country of origin where it was established and became known throughout the
world.

17.  Defendant Tobacco Import USA, Defendant Al Fakher Trading
Company, L.L.C. is an individual who has been using the Al Fakher trademark in
order to sell his product. He has falsely informed retailers that Al Fakher is now
owned by him and his affiliates. Defendant Tobacco Import USA, Defendant Al
Fakher Trading Company, L.L.C. has used the online store
www.dubaitobacco.com to sell his brand of tobacco while using the good name,

good will, brand and logo of Al Fakher. The website advertises all Al Fakher

products and other websites selling Al Fakher products. These websites include
www.alfakher.us and www.alfakhir.com.

18.  Defendant Tobacco Import USA, Defendant Al Fakher Trading

Company, L.L.C. is intentionally confusing consumers by advertising his brand of
tobacco using Al Fakher’s name, good will, brand and logo and selling them as if
the products he owns are genuine.

19.  Even if some of the products are genuine, Defendant Tobacco Import
USA, Defendant Al Fakher Trading Company, L.L.C. does not have any license,

rights or authority to sell, manufacture or distribute Al Fakher products.
ANSWER TO PETITION FORCANCELLATION
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20. The websites www.dubaitobacco.com, www.alfakher.us, and

www.alfakhir.com are business entities which have been using the Al Fakher

trademark in order to sell their products. They have falsely informed retailers that
Al Fakher is their product and they have a right to sell their products, which are not
genuine Al Fakher products. These websites advertise all Al Fakher products,
using the same packaging, same colors, fonts, logos of Al Fakher. (Attached are
Exhibits “F”, “G”, and “H” respectively).

21. Mr. Abdolraham is the director and founder of www.dubaitobacco.com.

Mr. Abdolraham is intentionally confusing consumers by advertising his brand of
tobacco using Al Fakher’s name, good will, brand and logo and selling them as if
the products he owns are genuine.

22.  Even if some of the products are genuine, Mr. Abdolraham does not
have any license, rights or authority to sell, manufacture or distribute Al Fakher
products.

23. www.dubaitobacco.com, www.alfakher.us, and www.alfakhir.com are

business entities, which have been using the Al Fakher trademark in order to sell
thier product. They have falsely and intentionally confused consumers by
advertising their product brand of tobacco using Al Fakher’s name, good will,
brand and logo and selling them as if the products are genuine.

24. The business entities www.dubaitobacco.com, www.alfakher.us, and

www.alfakhir.com do not have any license, rights or authority to sell, manufacture

or distribute Al Fakher product.
FIRST CAUSE OF ACTION
(False Designation of Origin and Unfair Competition Against ALL

Defendants, Does 1-20, Inclusive)
[15 U.S.C. § 1125(a)]
25.  Plaintiffs repeats and re-alleges every allegation set forth in

Paragraphs 1-24.
ANSWER TO PETITION FORCANCELLATION
- 10 -




~N O e B W

o0

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

26. Defendant(s) are actually aware that Al Fakher is the trademark holder
of the name and famous mark “Al Fakher Al Fakher” and “Golden Al Fakher”
Further, Al Fakher’s registrations on the Principal Register give constructive notice
of Al Fakher’s ownership rights. Defendant(s) did not and failed to obtain the
consent or authorization of Al Fakher as the registered owner of the subject trade
name and mark to commercially distribute and market “Al Fakher” in the stream of]
commerce.

27.  Defendant(s) intentionally and knowingly used in commerce the
reproduction, counterfeit, copy, and/ or colorable imitation of Al Fakher’s
registered mark in connection with the sale, offering for sale, distribution, or
advertising of Plaintiffs’ goods by offering, advertising, promoting, retailing,
selling, distributing counterfeit tobacco bearing the trade name and mark “Al
Fakher.”

28.  Defendant(s)’ reproduced, counterfeited, copied, and colorably
imitated Plaintiffs’ registered mark and applied such reproduction, counterfeit,
copy, or colorable imitation to labels, signs, prints, packages, wrappers, receptacles
or advertisements intended to be used in commerce upon or in connection with the
sale, offering for sale, distribution, or advertising of goods. Defendant(s)
thereupon offered, advertised, promoted, retailed, sold, and distributed counterfeit
tobacco bearing the trade name and mark “Al Fakher”

29. Defendant(s)’ egregious and intentional use and sale of tobacco items
bearing Al Fakher’s trademark is likely to cause confusion, or to cause mistake, or
to deceive, mislead, betray, and defraud the consumer who believe that the items is
tobacco products manufactured by Al Fakher.

30. Defendant(s)’ continued and knowing use of “Al Fakher” constitutes
intentional infringement of Plaintiffs’ federally registered trademarks in violation

of Section 43(a) of the Lanham Act, 15 U.S.C. § 1125(a).

ANSWER TO PETITION FORCANCELLATION
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SECOND CAUSE OF ACTION
(Dilution by Tarnishment Against All Defendants and Does 1-20, Inclusive)
[15 U.S.C. § 1125(¢c), California Business and Professions Code § 14330 et seq.,

and California Common Law]

31.  Plaintiff repeats and re-alleges every allegation set forth in Paragraphs
1-30.

32.  Defendant(s) are actually aware that Al Fakher is the trademark holder
of the name and famous mark “Al Fakher Al Fakher” and “Golden Al Fakher”
Further, Al Fakher’s registrations on the Principal Register give constructive notice
of Al Fakher’s ownership rights. Defendant(s) did not and failed to obtain the
consent or authorization of Al Fakher as the registered owner of the subject trade
name and mark to commercially distribute and market “Al Fakher” in the stream of]
commerce.

33.  Defendant(s) intentionally and knowingly used in commerce the
reproduction, counterfeit, copy, and/ or colorable imitation of Al Fakher’s
registered mark in connection with the sale, offering for sale, distribution, or
advertising of Plaintiffs’ goods by offering, advertising, promoting, retailing,
selling, distributing counterfeit tobacco bearing the trade name and mark “Al
Fakher.”

34. Defendant(s)’ reproduced, counterfeited, copied, and colorably
imitated Plaintiffs’ registered mark and applied such reproduction, counterfeit,
copy, or colorable imitation to labels, signs, prints, packages, wrappers, receptacles
or advertisements intended to be used in commerce upon or in connection with the
sale, offering for sale, distribution, or advertising of goods. Defendant(s)
thereupon offered, advertised, promoted, retailed, sold, and distributed tobacco
bearing the trade name and mark “Al Fakher”

35. Defendant(s)’ egregious and intentional use and sale of tobacco items

bearing Al Fakher’s trademark is likely to cause confusion, or to cause mistake, or
ANSWER TO PETITION FORCANCELLATION
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to deceive, mislead, betray, and defraud the consumer who believe that the items is
tobacco products are manufactured by Al Fakher.

36. Defendant(s)’ use and sale of Plaintiffs’ famous trademark has diluted
and will continue to dilute and tarnish Plaintiffs’ name and mark, and is likely to
detract from the distinctiveness of Al Fakher’s mark

37. Defendant(s)’ egregious and intentional use and sale of tobacco
products bearing Al Fakher’s trademark is likely to cause confusion, or to cause
mistake, or to deceive, mislead, betray, and defraud the consumer who believe that
the tobacco products are manufactured by Al Fakher.

38.  Defendant(s)’ continued and knowing use of “Al Fakher” constitutes
intentional infringement of Plaintiffs’ common law trademarks in violation of 15
U.S.C. § 1125(¢c), Cal. Bus. & Prof. Code § 14330 et seq., and California Common
Law.

THIRD CAUSE OF ACTION

(State Trademark Infringement Against Defendants and Does 1-20, Inclusive)
[California Business and Professions Code § 14200 et seq., and California
Common Law]

39.  Plaintiff repeats and re-alleges every allegation set forth in Paragraphs
1-38.

40. Defendant(s) are aware that Al Fakher is the trademark holder of the
name and mark “Al Fakher” or that Defendant(s) did not and failed to obtain the
consent or authorization of the registered owner of the subject trade name and
mark to commercially distribute and market “Al Fakher” in the stream of
commerce.

41. Defendant(s) intentionally used in commerce the reproduction,
counterfeit, copy, and/ or colorable imitation of a registered mark in connection

with the sale, offering for sale, distribution, or advertising of Plaintiffs’ goods by

ANSWER TO PETITION FORCANCELLATION
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offering, advertising, promoting, retailing, selling, distributing, and online sales
bearing the trade name and mark “Al Fakher”

42.  Defendant(s)’ reproduction, counterfeit, copy, and colorably imitated
Plaintiffs’ registered mark and applied such reproduction, counterfeit, copy, or
colorable imitation to labels, signs, prints, packages, wrappers, receptacles or
advertisements intended to be used in commerce upon or in connection with the
sale, offering for sale, distribution, or advertising of goods, by offering,
advertising, promoting, retailing, selling, distributing, on online bearing the trade
name or mark “Al Fakher”

43.  Defendant(s)’ use and sale of Plaintiffs’ is likely to cause confusion,
or to cause mistake, or to deceive, mislead, betray, and defraud the consumer by
selling items to the consumer who believed that the items were authentic tobacco
products manufactured by Al Fakher.

44,  Defendant(s)’ continued and knowing use of “Al Fakher” constitutes
intentional infringement of Plaintiffs’ common law trademarks in violation of Cal.
Bus. & Prof. Code § 14200 et seq., Florida Civil Code § 495.13; New York
General Business Statute §360-k; Texas Business & Commerce Code §16.26; and
New Jersey Civil Code Title 56

FOURTH CAUSE OF ACTION

(State Copyright Infringement Against Defendants and Does 1-20, Inclusive)
[California Civil Code § 980 et seq., and California Common Law]

45.  Plaintiff repeats and re-alleges every allegation set forth in Paragraphs
1-44.

46. At all times relevant herein, Al Fakher has held and still holds the
exclusive rights under state common law to reproduce, distribute, or license the
reproduction and distribution of the artwork, design, pictures, representation,
model and pattern for its mark and logo design in and on products and in any and

all formats and mediums, throughout the United States.
ANSWER TO PETITION FORCANCELLATION
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47.  The artwork, design, pictures, representation, model and pattern of Al
Fakher’s mark and logo design is an original work in tangible form and has been
used in commerce, published to the public, advertised, photographed, and
discussed in writings in publications since at least in or about 1999.

48.  Defendant(s) have infringed and continue to infringe Plaintiffs’
exclusive proprietary rights in the artwork, design, pictures, representation, model
and pattern of Al Fakher’s mark and logo design through distribution, sale, license,
reproduction and other means.

49. Each infringing transfer, duplication, sale, rental, distribution,
display and other exploitation of the artwork, design, pictures, representation,
model and pattern of Al Fakher’s mark and logo design constitutes a separate claim
against Defendant(s) under state common law copyright and California Civil Code
§ 980.

FIFTH CAUSE OF ACTION

(Unlawful, Unfair, Fraudulent Business Practices Against Defendants
and Does 1-20, Inclusive)
[California Business & Professions Code § 17200 et seq.]

50.  Plaintiff hereby incorporates each and every allegation contained in
paragraphs 1-49.

51. Defendant(s)’ acts and practices as detailed above constitute acts of
unfair competition. Defendants’ conduct constitutes unlawful, unfair or fraudulent
business acts and practices within the meaning of California Business &
Professions Code §17200.

52. Defendant(s) have engaged in an “unlawful” business act and/or
practice by engaging in transactions that are in violation of numerous provisions of
California law.

53. Defendant(s) need only to have violated one of the three provisions

set forth above to be strictly liable under this Cause of Action.
ANSWER TO PETITION FORCANCELLATION
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54.  Pursuant to California Business & Professions Code §17203, Plaintiff
seek an order of this Court prohibiting Defendant(s) from engaging in the
unlawful, unfair, or fraudulent business acts or practices set forth in this Complaint
and/or ordering Defendant(s) perform their obligations under the law and the
cancellation of any illegal obligations. Plaintiff additionally request an order from
the Court requiring that Defendant(s) provide complete equitable relief, including
that they disgorge profits and return or pay to Plaintiff all of Defendant’s ill-gotten
gains obtained from the contract or transaction entered into, and/or pay restitution,
including the amount of monies that should have been paid if Defendant(s)
complied with their legal obligations, or, as equity requires. Plaintiff also request a
court order that an asset freeze or constructive trust be imposed over all monies in
Defendant(s)’ possession, which rightfully belong to Plaintiffs.

55. Defendant(s) have committed all of the aforesaid acts of infringement
deliberately, willfully, maliciously and oppressively, without regard to Plaintiffs’

legal, contractual, and exclusive proprietary rights.

SIXTH CAUSE OF ACTION

(Unjust Enrichment Against all Defendants and Does 1-20, Inclusive)

56.  Plaintiff hereby incorporates each and every allegation contained in
paragraphs 1-55.

57. By virtue of the conduct of Defendant(s) as alleged, Defendant(s)
have been unjustly enriched in an amount to be proven at trial.

58.  Defendant(s)’ retention of money gained through its deceptive
business practices would be unjust considering the circumstances under which the
funds were obtained.

59.  The exact amount of Defendant(s )’ unjust enrichment is not
presently known but will readily be proven at trial.

60. Defendant(s) have committed all of the aforesaid acts of infringement
ANSWER TO PETITION FORCANCELLATION
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deliberately, willfully, maliciously and oppressively, without regard to Plaintiffs’

legal, contractual, and proprietary rights.

deliberately, willfully, maliciously and oppressively, without regard to Plaintiffs’

legal, contractual, and proprietary rights.

SEVENTH CAUSE OF ACTION

(Cybersquating Against all Defendants and Does 1-20, Inclusive)
(U.S.C. §43(d))
61. Plaintiff hereby incorporates each and every allegation contained in
paragraphs 1-60.
62. The Defendants do not have any trademark or other rights in the

domain names www.alfker.us and www.alfakhir.com.

63. The domain names do not consist of the legal name of the Defendants.

64. The Defendants intended to do harm to the goodwill represented by
the mark, either for commercial gain or to disparage the mark, by creating a
likelihood of confusion as to the source, sponsorship, affiliation or endorsement
of the site;

65.  An offer to sell the domain name to the owner of the mark or to a third
party for profit, without having used the domain name in the bona fide offer of
goods or services, or a prior pattern of such conduct;

66. The Defendant's provision of false information in the application for

registration of the domain name;

67. The defendant's knowing registration of multiple domain names that

are identical, confusingly similar or dilutive of distinctive or famous marks; and

68. Defendant(s) have committed all of the aforesaid acts of infringement

ANSWER TO PETITION FORCANCELLATION
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EIGHTH CAUSE OF ACTION
(Fraud Against all Defendants and Does 1-20, Inclusive)

69. Plaintiff hereby incorporates each and every allegation contained in
paragraphs 1-68.

70.  Upon information, belief and the aforementioned facts, the
promotional campaigns, online sales, other sales and representations of
Defendant(s), Plaintiff had the right to approve all of the above when the Plaintiff’s
name, “Al Fakher” was being used to induce custom. The issue of fraud relates to
the fact that during the investigation into this matter, Plaintiff has uncovered
evidence that Defendants frequently use “Al Fakher” to induce business under the
false guise of being Al Fakher and/or having taken over the business entity that is
Al Fakher. This is brought to light by Defendants’ online sales where

www.alfakher.us and www.alfakhir.com is used to induce customers in order to

sell Defendants’ products.

71.  Thus the end user is defrauded into buying the Defendants’ products
and other products when the end user believes that they are buying Al Fakher
products.

NINTH CAUSE OF ACTION

(Intentional Misrepresentation Against all Defendants and Does 1-20,

Inclusive)

72.  Plaintiff hereby incorporates each and every allegation contained in
paragraphs 1-71.

73.  Upon information and belief, Defendants made numerous
misrepresentations to all potential consumers of Al Fakher products, which were
intended to induce such consumers to buy Defendants’ products under the disguise
of Al Fakher’s name, good will, brand and identity in the market place.

74. Had the Defendants never made such misrepresentations to the all

potential Al Fakher consumers, consumers would not have bought Defendants’
ANSWER TO PETITION FORCANCELLATION
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products in good faith, believing that they were buying Al Fakher products.

TENTH CAUSE OF ACTION
(Negligent Misrepresentation Against all Defendants and Does 1-20,

Inclusive)

75.  Plaintiff hereby incorporates each and every allegation contained in
paragraphs 1-74.

76.  Even if Defendants had not known of Plaintiff’s existence, any
reasonable search of corporate databases and the web would have put Defendants
on actual notice.

77.  Defendants were already on constructive notice of Plaintiff’s
existence due to Plaintiff’s incorporation with the Secretary of State and Principal
Register.

78.  Therefore, Defendants breached all duties of reasonable care not to
infringe on the Plaintiff’s good name, good will and trademark.

79.  Thus, the Defendants were the actual and proximate cause of
Plaintiff’s damages due to their negligent misrepresentation to all potential
consumers of Al Fakher products that they (the Defendants) were Al Fakher or that

the Defendants were the new owners of Al Fakher.

ELEVENTH CAUSE OF ACTION

(Piercing the Corporate Veil Against all Defendants and Does 1-20,
Inclusive)
80.  Plaintiff hereby incorporates each and every allegation contained in
paragraphs 1-79.
81.  The corporate veil should be pierced and judgment should be entered
against Defendant Tobacco Import USA, Defendant Al Fakher Trading Company,

L.L.C., Hamidreza Mohseni, and Mr. Abdolrahan because
ANSWER TO PETITION FORCANCELLATION
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www.dubaitobacco.com, www.alfakher.us, and www.alfakhir.com, are the alter

egos of the aforementioned individuals.

82.  The corporate veil should be pierced and judgment should be entered
against Defendant Tobacco Import USA, Defendant Al Fakher Trading Company,
L.L.C., Hamidreza Mohseni, and Mr. Abdolrahan, because

www.dubaitobacco.com, www.alfakher.us, and www.alfakhir.com, were under

capitalized by Bassam Hamade.

83.  The corporate veil should be pierced and judgment should be entered
against Defendant Tobacco Import USA, Defendant Al Fakher Trading Company,
L.L.C., Hamidreza Mohseni, and Mr. Abdolrahan, because

www.dubaitobacco.com, www.alfakher.us, and www.alfakhir.com, and the

personal assets of Defendant Tobacco Import USA, Defendant Al Fakher Trading

Company, L.L.C., Hamidreza Mohseni, and Mr. Abdolrahan are commingled.
TWELEFTH CAUSE OF ACTION

(Negligence Against all Defendants and Does 1-20, Inclusive)

84.  Plaintiff hereby incorporates each and every allegation contained in
paragraphs 1-83.

86.  Even if Defendants had not known of Plaintiff’s existence, any
reasonable search of corporate databases and the web would have put Defendants
on actual notice.

87. Defendants were already on constructive notice of Plaintiff’s
existence due to Plaintiff’s incorporation with the Secretary of State and Principal
Register.

88.  Therefore, Defendants breached all duties of reasonable care not to
infringe on the Plaintiff’s good name, good will and trademark.

89.  Thus, the Defendants were the actual and proximate cause of
Plaintiff’s damages due to their negligence to all potential consumers of Al Fakher

products that they (the Defendants) were Al Fakher or that the Defendants were the
ANSWER TO PETITION FORCANCELLATION
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new owners of Al Fakher.

THIRTEENTH CAUSE OF ACTION
(Federal Copyright Infringement Against Defendants Luci Gikas,

Corporations 1-10; Limited Liability Companies A-Z; and Does [-X,
Inclusive)
[17 U.S.C. §501(a)]

90. Plaintiffs repeats and re-alleges every allegation set forth in
Paragraphs 1-89.

91. Defendant(s) are actually aware that Al Fakher is the registered
holders of federal copyrights.

92.  Sierra has the legal right to defend three federally registered
trademarks on the Principal Register bearing registrations number 2782619 for the
name and mark “Al Fakher” 44012850 for the name and mark “Al Fakher Al
Fakher” and 78606649 for the name and mark “Golden Alfakher.” (Attached
herewith as Exhibit “A”, “B” and “C” respectively).

93.  Sierra has been issued legal right and authority to sue and defend the
protect the trademarks issued to it by Al Fakher for Tobacco & Agencies Co., Ltd.
(Attached herewith as Exhibit “D”)

94.  Sierra owns common law copyrights on the product packaging
(Attached herewith as Exhibit “E”)

95.  Defendant(s) intentionally and knowingly used in commerce the
reproduction, counterfeit, copy, and/ or colorable imitation of Al Fakher’s
registered copyright in connection with the sale, offering for sale, distribution, or
advertising of Plaintiff’s goods by offering, advertising, promoting, retailing,
selling, distributing counterfeit tobacco and products bearing the copyrighted

products.

ANSWER TO PETITION FORCANCELLATION
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96. Defendant(s)’ reproduced, counterfeited, copied, and colorably
imitated Plaintiff’s registered copyrighted works and applied such reproduction,
counterfeit, copy, or colorable imitation to labels, signs, prints, packages,
wrappers, receptacles or advertisements intended to be used in commerce upon or
in connection with the sale, offering for sale, distribution, or advertising of goods.
Defendant(s) thereupon offered, advertised, promoted, retailed, sold, and
distributed through an online sales and otherwise, counterfeit tobacco bearing the

copyrighted products.

WHEREFORE, Plaintiffs Al Fakher, LL.C pray for judgment against
Defendant(s), as follows:

A. For damages in an amount to be proven at trial for copyright
infringement under 17 U.S.C. §501(a);

B. For damages in an amount to be proven at trial for false designation of
origin under 15 U.S.C. §1125(a);

C. For damages in an amount to be proven at trial for trademark dilution
under 15 U.S.C. §1125(¢c);

D. For damages in an amount to be proven at trial for state trademark
infringement under Business and Professions Code §14200;

E. For damages in an amount to be proven at trial for state copyright
infringement under California Civil Code §980;

F. For damages to be proven at trial for common law unfair competition.

G. For damages in an amount to be proven at trial for unfair, fraudulent and
illegal business practices under Business and Professions Code §17200;

H. For disgorgement of Defendant(s)’ profits under 15 U.S.C. §1117(a);

I. For an injunction by this Court prohibiting Defendant(s) from engaging
or continuing to engage in the unlawful, unfair, or fraudulent business

acts or practices described herein;
ANSWER TO PETITION FORCANCELLATION
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M.

O ® O Z

DATED:

For an order from the Court requiring that Defendant(s) provide complete
accounting and equitable relief, including that they disgorge and return or
pay Defendant(s)’ ill-gotten gains obtained from the contract or
transaction entered into and or pay restitution, including the amount of
monies that should have been paid if Defendant(s)’ complied with their

legal obligations or as equity requires;

. For an order from the Court that an asset freeze or constructive trust be

imposed over all monies and profits in Defendant(s)” possession which
rightfully belong to Plaintiffs;

For destruction of the infringing articles in Defendant(s) possession
under 15 U.S.C. §1118;

For treble damages suffered by Plaintiffs as a result of the infringements
and acts of counterfeiting engaged in by Defendant(s), under 15 U.S.C.
§1117(b);

For damages in an amount to be proven at trial for unjust enrichment.
For Plaintiffs’ reasonable attorney’s fees;

For all costs;

For such other and further relief as the Court may deem just and

equitable.

December 21, 2007 SAYEGH & ASSOCIATES, PLC

By:

F. Freddy Sayegh
Attorneys for Plaintiffs
Sierra Network Inc.
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