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TRADEMARK
Docket No. 110.2*1/R643

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

RHINO LININGS, USA, INC. Cancellation No. 92048271
Petitioner,

V. Registration No. 1,698,407

PATRIARCH PARTNERS AGENCY Date of Issue: June 30, 1992

SERVICES, LLC (RAPID RACK
INDUSTRIES, INC.)

Respondent.

RESPONDENT'S REPLY IN SUPPORT OF MOTION TO EXTEND TIME TO
RESPOND

Respondent Rapid Rack Industries, Inc. ("Rapid Rack") respectfully asks the Tradémark
Trial and Appeal Board ("Board") to consider this reply brief pursuant to 37 C.F.R. § 2.127(a)
given issues raised by Petitioner Rhino Linings, USA, Inc. ("RL") for the first time in its
Opposition to Rapid Rack's Motion to Extend Time to Respond. Rapid Rack's two-page Motion
to Extend narrowly focused on RL's Amended Motion to Compel and Notice of Deposition of
Rapid Rack given the current civil action between the parties involving the same issues and
pending in the United States District Court for the Central District of California, Civil Action
No. CV08-06266 DSF (RZx) ("Civil Action"). RL unfortunately continues to consume this
Board's and Rapid Rack's resources by submitting a ten page opposition focusing issues beyond
the two issues in Rapid Rack's motion that are now moot because Rapid Rack responded to the

Amended Motion to Compel and provided a Rule 30(b)(6) witness.
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Opposition No. Cancellation No. 92048271

From RL's opposition, it appears RL fails to appreciate the efforts by Rapid Rack in filing
its Motion to Extend Time to Respond to conserve the resources of both the Board and the
parties. Conserving resources and avoiding duplication of efforts, however, does not appear to
be RL's goal given its filing of papers in violation of the Board's September 15, 2008 suspension
order.! Instead, RL continues its pattern of misrepresenting the essential fact at issue that Rapid
Rack provided evidence of use of products bearing the RHINO RACK mark thereby not
abandoning the mark or committing fraud upon the United States Patent and Trademark Office.
RL's claim that Rapid Rack is seeking a "do-over" by filing the Civil Action lacks merit. Rapid
Rack filed the action because RL continues to infringe Rapid Rack's RHINO RACK mark and
such a decision necessarily required Rapid Rack to include a cause of action for declaratory
judgment of validity and enforceability of the registered mark.

RL's strategy appears to be the hope that by repeating its misrepresentations to the Board
enough times in its myriad motions that eventually the Board will believe its skewed version of
the truth. Such a "do-over" by RL wastes the Board's and the parties' resources. RL's main
complaint in its opposition to Rapid Rack's Motion to Extend appears to be that "Rapid Rack still
has not come forward with evidence on the ultimate issue of fact -- namely, Rapid Rack's
abandonment of the RHINO RACK Mark." Pet.'s Opp. at 1. There has been no abandonment
and Rapid Rack provided evidence of continued use of the RHINO RACK mark in its discovery
responses. This does not satisfy RL because it wants evidence showing abandonment although
no such evidence exists. Where Rapid Rack has not abandoned the RHINO RACK mark, Rapid
Rack cannot produce such discovery.

Rapid Rack responded to RL's Amended Motion to Compel on October 7, 2008 making
this point moot. Similarly, Rapid Rack produced a Rule 30(b)(6) witness for deposition on
September 26, 2008, and offered additional witnesses making this point moot as well. What is

not moot, however is the need to suspend the proceedings pending a final determination of the

' These motions include Petitioner's Second Motion for Sanctions, Petitioner's Brief in Support of Petitioner's
Second Motion of Sanctions, and Petitioner's Motion for Leave to File Motion for Summary Judgment and Brief in
Support of Motion for Summary Judgment.
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Opposition No. Cancellation No. 92048271

Civil Action. The suspension is necessary because "to the extent that a civil action in a Federal
district court involves issues in common with those in a proceeding before the Board, the
decision of the Federal district court is binding upon the Board, while the decision of the Board
is not binding upon the court. See, for example, Goya Foods Inc. v Tropicana Products Inc., 846
F.2d 848, 6 U.S.P.Q.2d 1950 (2d Cir. 1988); American Bakeries Co. v. Pan-O-Gold Baking Co.,
650 F. Supp. 563, 2 U.S.P.Q.2d 1208 (D. Minn. 1986)." Kearns-Tribune, LLC v. Salt Lake
Tribune Pub'l Co., LLC, Opp. No. 151,843, 2003 TTAB LEXIS 470, at *9 (TTAB 2003).

Rapid Rack respectfully requests withdrawal of its Motion to Extend given the issues are

now moot.

Respectfully submitted,

CHRISTIE, PARKER & HALE, LLP
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