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TRADEMARK
Docket No. 110.2¥1/R643

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

RHINO LININGS USA, INC.
Petitioner,

V.

PATRIARCH PARTNERS AGENCY
SERVICES, LLC (RAPID RACK
INDUSTRIES, INC.)

Respondent.

Cancellation No. 92048271

Registration No. 1,698,407

Date of Issue: June 30, 1992

RESPONDENT’S MOTION TO EXTEND TIME TO RESPOND
(Telephonic Hearing Requested)

Respondent Rapid Rack Industries, Inc. ("Rapid Rack") hereby moves for an order

extending time to respond to Petitioner Rhino Linings USA, Inc.’s (“Rhino Linings”) Amended

Motion to Compel and Notice of Deposition of Rapid Rack Industries, Inc. (Rule 30(b)(6)

Deposition) pending the Trademark Trial and Appeal Board’s (“Board”) ruling on Rapid Rack’s

Motion for Stay of Proceedings. Rapid Rack filed the Motion for Stay of Proceedings based

upon the civil action commenced by Rapid Rack against Rhino Linings in the United States
District Court for the Central District of California, Civil Action No. CV08-06266 DSF (RZx),

seeking adjudication of the same factual issues which are the basis of this cancellation

proceeding. Extending the time to respond conserves both this Board’s and the parties’

resources.



Opposition No. Cancellation No. 92048271

If the Board grants the Motion to Extend and the Motion for Stay, the Board need not rule
on the Amended Motion to Compel filed by Rhino Linings on September 17, 2008.1 Further,
because the same factual issues are present in both actions, the parties will be involved in the
same discovery before the District Court. Resolution of the civil action could result in the lack
of any discovery dispute pending before the Board. Granting the Motion to Extend will also
conserve the parties’ resources regarding the Rule 30(b)(6) deposition of Rapid Rack because
that deposition includes 45 different topics likely resulting in multiple depositions that will need
to be repeated in the civil action. A copy of the Notice of Deposition is attached as Exhibit A.

If the Board denies the Motion to Extend and grants the Motion to Stay, the parties will
be force to spend duplicative time and resources in pursuing the same issues in the civil action.

If the Board grants the Motion to Extend and denies the Motion to Stay, the parties will
likely be in a better position to address the issues as the civil action moves forward.

Finally, if the Board denies both the Motion to Extend and the Motion to Stay, the parties
would be forced to expend double the resources resolving the same discovery issues in both this
proceeding and the civil action.

WHEREFORE, in the interest of conserving this Board’s and the parties resources, Rapid
Rack respectfully requests that the Board grant the Motion to Extend.

Respectfully submitted,

CHRISTIE, PARKER & HALE, LLP

Date )MW ny Z 2/ By ﬁ(""y % d/é‘/
David A. Dillard
Attorneys for Applicant
P.O. Box 7068
Pasadena, California 91109-7068
626/795-9900

1 Rapid Rack’s current response to the Amended Motion to Compel tolls from the time of filing the Amended
Motion and therefore a response is not due unti} October 7, 2008 under 37 C.F.R. §§ 2.119(e), 2.127(a).
2.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration No. 1,698,407
Date of Issue: June 30, 1992

RHINO LININGS USA, INC.,
Petitioner,

Vs, Cancellation No. 92048271

RAPID RACK INDUSTRIES, INC.,
Registrant.

A g g N N L

NOTICE OF DEPOSITION OF RAPID RACK INDUSTRIES, INC.
(RULE 30(b)(6) DEPOSITION)

PLEASE TAKE NOTICE that commencing at 8:30 a.m. PDT on September 22, 2008,
at the law offices of Christie, Parker & Hale, LLP, 350 W. Colorado Blvd. Suite 500,
Pasadena, CA 91105-1836, Rhino Linings USA, Inc. (“Rhino Linings” or "Petitioner"), by
and through counsel, will take the deposition of Rapid Rack Industries, Inc. (“Rapid Rack” or
“Registrant") pursuant to Rule 26, 28, and 30 of the Federal Rules of Civil Procedure and 37
C.F.R. § 2.120. In accordance with Rule 30(b)(6) of the Federal Rules of Civil Procedure,
Rapid Rack shall designate one or more officers, directors, managing agents, or other persons
to testify as to all maters known or reasonably available to Rapid Rack for those matters

designated below.

The deposition shall be taken before a Notary Public or some other officer duly

authorized by law to administer oaths. The deponent’s testimony shall be recorded by audio,



audiovisual, or stenographic means. Counsel for Rhino Linings shall conduct the deposition

via telephone.

If for any reason this deposition is not completed on the date set forth above, the
deposition shall be continued from day to day and from time to time until completed. Plaintiff
reserves the right to use the deposition testimony as evidence at the trial of this action, to the

extent allowed by law.
DEFINITIONS

The definitions set forth in Petitioner’s First Set of Interrogatories to Registrant are

hereby incorporated by reference and shall apply to this Notice of Deposition.
Torics UpON WHICH EXAMINATION IS REQUESTED

In accordance with Rule 30(b)(6) of the Federal Rules of Civil Procedure, examination
is requested on the following topics:

1. The corporate organization of Registrant.

2. The nature and type of business conducted by Registrant from January 1, 1998

to present.
3. The conception, registration, and maintenance of Registrant’s Mark.
4. Registrant’s filings with the United States Patent and Trademark Office

concerning Registrant’s Mark.
5. Registrant’s ownership and assignment, if any, of Registrant’s Mark.

6. Registrant’s use of Registrant’s Mark from January 1, 1998 to the present.



7. Registrant’s use of Registrant’s Mark in commerce from January 1, 1998 to the

present.

8. Whether Registrant possesses a specimen of use which demonstrates use of

Registrant’s Mark in commerce in each calendar year from 1998 to the present.

0. The products in connection with which Registrant uses or has used Registrant’s

Mark in commerce from January 1, 1998 to the present.

10.  The place(s) of manufacturing for the products in connection with which
Registrant uses or has used Registrant’s Mark in commerce from January 1, 1998 to the

present.

11. The specific states of the United States of America and any foreign nations in
which Registrant has offered and/or is offering products in commerce using Registrant’s Mark

in commerce from January 1, 1998 to the present.

12. ‘The channels of distribution in which Registrant has offered products in
connection with Registrant’s Mark in commerce from January 1, 1998 to the present.

13.  The end users of the products offered by Registrant in connection with
Registrant’s Mark in commerce from January 1, 1998 to the present.

14.  Sales revenue received by Registrant from the sale of products offered by

Registrant in connection with Registrant’s Mark from January 1, 1998 to the present.

15.  Registrant’s annual advertising, promotion, and marketing expenditures relating
to the sale or offering for sale of goods on which Registrant’s Mark was used in each year

between January 1, 1998 and the present.



16.  The manner in which Registrant used Registrant’s Mark in connection with any
products in commerce, including but not limited to whether Registrant’s Mark is used on
packaging for the products, whether the products themselves bear Registrant’s Mark, and/or
whether Registrant’s Mark appears on any advertising or other materials in connection with

any products from January 1, 1998 to the present.

17.  Registrant’s use of Registrant’s Mark in advertising, including any such use in
periodicals, journals, radio and/or television advertisements, and Internet websites from

January 1, 1998 to the present.

18.  Registrant’s use of Registrant’s mark in sales, advertising, marketing and
promotional materials or items, including without limitation periodical and trade journal
advertisements, brochures, leaflets, print or broadcast advertisements, bulletins, points of
purchase materials, trade letters, press releases, or other documents or things relating to or
displaying Registrant’s Mark which were distributed or displayed by or on behalf of Registrant

to other persons or used in any way from January 1, 1998 to the present.

19.  Any discontinuation(s) of the manufacturing, advertising, production, and/or
sale of any product offered in connection with Registrant’s Mark at any time from January 1,
1998 to the present, the reasons for any such discontinuation(s), and a detailed description of
all non-privileged written or oral communications in which any of Registrant’s employees or
agents participated or of which any of Registrant’s employees or agents are aware concerning
any such discontinuation(s).

20.  Any discontinuation(s) of the use of Registrant’s Mark at any time from January
1, 1998 to the present, the reasons for any such discontinuation(s), and a detailed description

of all non-privileged written or oral communications in which any of Registrant’s employees or



agents participated or of which any of Registrant’s employees or agents are aware concerning

any such discontinuation(s).

21.  Registrant’s use of its GORILLA RACK Mark in connection with the
manufacturing, advertising, producing and/or selling of work tables (with or without wheels),
work benches, industrial shelving, storage racks, component parts for these items from January

1, 1998 to the present.
22..  The specific states of the United States of America and any foreign nations in

which Registrant has offered and/or is offering products in connection with its GORILLA

RACK Mark.
23.  The channels of distribution in which Registrant has offered products in
connection with its GORILLA RACK Mark in commerce from January 1, 1998 to the present.

24.  The end users of the products offered by Registrant in connection with its

GORILLA RACK Mark in commerce from January 1, 1998 to the present.

25.  The annual sales revenue received by Registrant from the sale of products
offered by Registrant in connection with its GORILLA RACK Mark from January 1, 1998 to

the present.

26.  Registrant’s annual advertising, promotion, and marketing expenditures relating
to the sale or offering for sale of goods on which Registrant’'s GORILLA RACK Mark was
used in each year between January 1, 1998 and the present.

27.  The manner in which Registrant used its GORILLA RACK Mark in connection
with any products in commerce, including but not limited to whether the GORILLA RACK is

used on packaging for the products, whether the products themselves bear the GORILLA



RACK Mark, and/or whether the GORILLA RACK Mark appears on any advertising or other

materials in connection with any products from January 1, 1998 to the present.

28.  Registrant’s use of its GORILLA RACK Mark in advertising, including any
such use in periodicals, journals, radio and/or television advertisements, and Internet websites

from January 1, 1998 to the present.

29.  Registrant’s use of its GORILLA RACK Mark in sales, advertising, marketing
and promotional materials or items, including without limitation periodical and trade journal
advertisements, brochures, leaflets, print or broadcast advertisements, bulletins, points of
purchase materials, trade letters, press releases, or other documents or things relating to or
displaying the GORILLA RACK Mark which were distributed or displayed by or on behalf of

Registrant to other persons or used in any way from January 1, 1998 to the present.

30.  Litigation concerning Registrant’s Mark other than the present cancellation

proceeding.
31.  Litigation concerning Registrant’s GORILLA RACK Mark.

32.  The complete factual basis for the assertion in the document styled “Combined
Declaration of Use in Commerce and Application for Renewal of Trademark” filed by
Registrant on April 9, 2002 that Registrant’s Mark was in use by Registrant as of March 26,

2002.

33.  The factual information Registrant relied upon in preparing the document styled
“Combined Declaration of Use in Commerce and Application for Renewal of Trademark” filed

by Registrant with the United States Patent and Trademark Office on April 9, 2002.



34.  The misrepresentations, if any, in the document styled “Combined Declaration
of Use in Commerce and Application for Renewal of Trademark” filed by Registrant on April
9, 2002, whether Registrant had knowledge of any misrepresentations, and Registrant’s

intended purpose in making any such misrepresentations.

35. The complete factual basis for all admissions, denials, defenses, and other

statements set forth in Registrant’s Answer filed in the present cancellation proceeding.

36.  Registrant’s responses to Interrogatories, Requests for the Production of
Documents and Things, and Requests for Admissions propounded by Rhino Linings in the

present cancellation proceeding.

37.  The documents and things produced by Registrant in response to Requests for
the Production of Documents and Things propounded by Rhino Linings in the present

cancellation proceeding.

38.  Registrant’s efforts to investigate whether there was information and/or
documents responsive to Interrogatories, Requests for the Production of Documents and
Things, and Requests for Admissions propounded by Rhino Linings in the present cancellation
proceeding, and the identification of the person(s) employed by Registrant who were
responsible for any such investigation(s).

39.  Registrant’s assertion, in response to any discovery request propounded in the
present cancellation proceeding, that “some information relevant to this request may have been

destroyed during a flood at Rapid Rack’s facilities in 2005” or words of like effect.

40.  Registrant’s assertion, in response to any discovery request propounded in the

present cancellation proceeding, that “much of the requested information is not readily



available due to its location in old, possibly corrupt and no longer readily accessible databases”

or words of like effect.

41.  The location and condition of any electronic databases which contain, or which
Registrant believes may contain, information and/or documents or things responsive to the
Interrogatories, Requests for Production of Documents or Things, and/or Requests for

Admissions propounded by Rhino Linings to Registrant.

42.  The location and condition of any files of documents—electronic or hardcopy—
which contain, or which Registrant believes may contain, information and/or documents or
things responsive to the Interrogatories, Requests for Production of Documents or Things,

and/or Requests for Admissions propounded by Rhino Linings to Registrant.

43.  Registrant’s efforts to search for information and/or documents or things—
stored in either electronic or hardcopy format--which are, or which Registrant believes may
be, information and/or documents or things responsive to the Interrogatories, Requests for
Production of Documents or Things, and/or Requests for Admissions propounded by Rhino

Linings to Registrant.

44.  The complete factual basis for Registrant’s contention, if any, that it possesses
or formerly possessed any information and/or documents or things which showed use or use in
commerce of Registrant’s Mark, but which have not been provided in response to the
Interrogatories, Requests for Production of Documents or Things, and/or Requests for

Admussions propounded by Rhino Linings to Registrant.



45.  The identify of all employees or agents of Registrant with knowledge concerning
any of the foregoing topics set forth in this Notice, and a summary of the knowledge possessed

by each such person.

d

Respectfully submitted this 3 day of September, 2008.

NELSON MULLINS RILEY & SCARBOROUGH, L.L.P.

By: %M

" David A. Harlow

N.C. State Bar. No. 1887

Reed J. Hollander

N.C. State Bar No.: 23405

Joseph S. Dowdy

N.C. State Bar No. 31941

4140 Parklake Avenue

Glenlake One, Suite 200

Raleigh, NC 27612

Direct Dial: (919) 877-3800

Fax (919) 877-3799

E-mail: david.harlow@nelsonmullins.com
reed.hollander@nelsonmullins.com
joe.dowdy@nelsonmullins.com




CERTIFICATE OF SERVICE

I hereby certify that on this day a true and correct copy of the foregoing document has
been served this day by electronic mail and by depositing copies thereof in a depository under
the exclusive care and custody of the United States Postal Service in a first class postage
prepaid envelope and properly addressed as follows:

David A. Dillard, Esq.

Patrick J. Orme, Esq.

Christie, Parker and Hale, LLP
350 W. Colorado Blvd., Suite 500
Pasadena, CA 91105-1836

gra/
This the day of September, 2008.

NELSON MULLINS RILEY & SCARBOROUGH, L.L.P.

b Jocodlfomol

David A. Harlow
N.C. State Bar. No. 1887
Reed J. Hollander
N.C. State Bar No.: 23405
Joseph S. Dowdy
N.C. State Bar No. 31941
4140 Parklake Avenue
Glenlake One, Suite 200
Raleigh, NC 27612
Direct Dial: (919) 877-3800
- Fax (919) 877-3799
‘E-mail: david.harlow@nelsonmullins.com
reed.hollander@nelsonmullins.com
joe.dowdy@nelsonmullins.com
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Cancellation No. 92048271

CERTIFICATE OF TRANSMISSION AND SERVICE

I certify that on September 25, 2008, the foregoing RESPONDENT'S MOTION TO
EXTEND TIME TO RESPOND is being electronically filed with:

Trademark Trial and Appeal Board
P.O. Box 1451
Alexandria, VA 22313-1451

It is further certified that on September 25, 2008, the foregoing RESPONDENT'S
MOTION TO EXTEND TIME TO RESPOND is being served by mailing a copy thereof by
first-class mail addressed to:

David A. Harlow

Nelson, Mullins Riley & Scarborough LLP
4140 Parklake Avenue

GlenLake One, Suite 200

Raleigh, NC 27612

Betty L/ﬁ’enuti -

By:




