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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Jack Richeson & Co., Inc., In the matter of

Petitioner Trademark Registration No. 2,619,642
For the mark: TRIDENT (and design)
International Classes 9, 16, and 20

v Cancellation No.: 92,048,118
_ REGISTRANT'S MEMORANDUM IN
Select Export Corp. D/B/A Trident OPPOSITION TO PETITIONER’'S
Registrant MOTION TO SUSPEND ACTION FOR

CAUSE

SEC.0504

REGISTRANT'S MEMORANDUM IN OPPOSITION TO PETITIONER’S MOTION
TO SUSPEND ACTION FOR CAUSE

This memorandum is submitted in opposittorPetitioner’'s Motion to Suspend Action
For Cause (“Petitioner's Motion”). Petitionemdotion should be denied as Petitioner fails to
show good cause for the requested suspensionitioer has failed toubstantially evidence
the need for any visa and has substantidyayed in initiating ad acquiring proper visa

requirements for its testimony witness.

FACTS
Petitioner’s lead counsel, H&ruse, Esquire is extremelyell versed with the rules of
the USPTO. Mr. Kruse worked several yeassan employee at the USPTO as a Trademark
Attorney - Advisor.

On December 31, 2008 Petitioner filed Motion for Summary Judgment. On
September 30, 2009 the Board denied PetitioMogon for Summary Judgment. On October
21, 2009 Petitioner filed its presévibtion to Suspend Action for Cause claiming that one of its
testimony witnesses does not have a visa dwetrto the United Stas for his testimony

deposition during Petitioner’s Testimony Period that closes December 2, 2009.
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ARGUMENT

Petitioners’ Motion Is Not Based On Good Cause

Pursuant to 37 CFR 82.117(&)e Board may grant a moti to suspend based on good
cause. Petitioners’ Motion faite show any good cause as thywPetitioner should receive a
suspension of this action. Peatitier has had more than sufficient time to ensure its witnesses
have adequate visas for Petitioner's TestimonyoBe Petitioner’s delay in acquiring any such
visa should not be rewarded with a suspensidhisfaction to the detriment of Registrant.

Petitioner has failed to identify when any visas applied for, théype of visa applied
for, how long the visa will be valid, why R@tner could not have started the application
months ago, or evidence of how long it shotddte to receive a visa. The only general
information that Petitioner has provided the Board regarding a visa contradicts the
information Petitioner provided to Registrant. Batier states in its motion that the visa will
take several weeks to be issued. Yet Petitict@ted to Registrantia correspondence dated
October 20, 2009 that it will take several monthgéob the visa issued. (See Petitioner's email
attachment to its Motion to Suspend Action for Cause).

Petitioner’s failure to see that its witnessecquire the propearisa documentation was
caused by nothing more than delay by Petitioreetitioner had evergpportunity to acquire
the proper documentation for its witness and Petr simply failed to do so. Petitioner’s
counsel is a seasoned formerRI® Trademark Attorney - Adsor that fully understands the
consequences of failing to timely utilize testingadevices. The only information provided by
Petitioner regarding visas is that a vis&ew either many weeks or many months (again
contradicting information was provided by Petitioner) to acquire a visa. Thus Petitioner’s
counsel knew it could not wait until the &ual ruled on the outstdimg motion for Summary
Judgment to seek a visa for its witness.

A party moving to extend time must demontrttat the requestedtersion of time is
not necessitated by the party’s own lack of digence or unreasonable delay in taking the
required action during the time previousliotted therefore. TMBP 8§ 509.01(afee Baron
Philippe de Rothschild SA. v. Styl-Rite Optical Mfg. Co., 55 USPQ2d 1848, 1851 (TTAB

SEC.023



Registrant's Memorandum l@pposition To Petitioner’s
Motion To Suspend Action For Cause
Page 3

2000). Petitioner has failed to show any evidethed Mr. Domingos Zanocco is even trying to
get a visa.

There is no evidence that a visa apgiaa has been filed obehalf of Domingos
Zanocco. Petitioner should have submitted an application for a visa months before now since,
as a seasoned former USPTO Trademark Attornéylvisor, Petitioner's counsel also knows
that Motions for Summary Judgment are seldomtgaaninstead Petitioner is claiming that the
Board’s ruling on the Motion for Summary Judgmenhot what Petitionmeexpected. A party
to these proceedings must always be preparedove forward when a ruling is not in their
favor. Petitioner’'s counsel, as a former TradgmAttorney — Advisor for the USPTO, is well
aware of this fact. Petitionéas failed to show that the requias hand is not necessitated by
Petitioner’s own lack of due dience or unreasonable delay.

Petitioner has requested that Petitioner be able to unilaterally control the resumption of
these proceedings based upon the issuance davncco’s visa when Petitioner has not even
provided any evidence that Mr. Zanoccajuiges a visa or that Mr. Zanocco haoperly
applied for a United States visa. If Petitionegianted its motion to suspend, Petitioner can
indefinitely suspend these proceegs to the significant prejudice and detriment to Registrant,
at minimum, by the non-application or impropegoplication for a visa. For a number of
reasons, Mr. Zanocco may simply never get a visa.

A delay in these proceedings will substanyigdiejudice Registrards such proceedings
were originally initiated by Petitioner for gaoses of harassing Registrant to prevent
Registrant’s impending civil law suit against Pehigo. Such delay will also negatively affect
business opportunities for Registrant. Such deldlyalso negatively affect Registrant as each
day this case is delayed mnother day that allows Petitier to engage in continued
infringement against Registrant includingitivaut limitation, the dumping of counterfeit and
trademark infringing merchandisleat siphon profits away fromRegistrant. Petitioner should
not be rewarded with such detrimental effeafginst Registrant becse Petitioner failed to
properly and timely acquingroper visa documentation.

In contrast to the significant prejudice and detriment to Registrant if Petitioner’s motion
is granted, Petitioner will not be prejudicedP#titioner’'s motion is denied. Petitioner correctly

notes that Mr. Zanocco can always be depasmedvritten questions pursuant to 37 C.F.R.
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§2.124(d)(2) in lieu of an in pson deposition. While Registrtawould prefer that these
proceedings not be suspended, Petitioner alrbasgyavailable an effective method for deposing

Mr. Zanocco that will not indefinitely suspgraction in these proceedings under 37 C.F.R.
§2.124(d)(2) through depositions upon written questions. A suspension for depositions upon
written questions may be granted merely ltovafor the orderly and timely completion of the
deposition. By contrast, Petitianss requesting an indefinite spension that is solely within

the control of Petitioner withowgood cause because Petitioner has failed to timely acquire a
visa for its witness. Petitioner should beuied to use the availe method for deposition

upon written questions if Petitioner has not timelyquired a proper visa for its witness.
Petitioner can depose Mr. Zanocco without gavi Thus Petitioner has not shown good cause

for its requested suspension

CONCLUSION

Petitioners’ Motion should be denied as Petitioner has failed to show any facts said to
constitute good cause for the requested extendhaoordingly, Registrant respectfully requests
that the Board deny Petitioner's motion in itgiexty and allow the proceedings to resume as

originally set.

Respectfully submitted,

413 / November 9, 2009

Cheryl Meide Date
Attorney for Registrant

Florida Bar No. 0064173

MeideLaw Firm, P.A.

Corners at Deerwood

7545 Centurion Parkway, Suite 201
Jacksonville, Florida 32256
cmeide@meidelaw.com

Phone: (904) 564-1818

Fax: (904) 564-1848
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CERTIFICATE OF SERVICE

| hereby certify that the foregoing &strant's Memorandum In Opposition To
Petitioner’'s Motion to Suspend Action For Cawsas provided via fitsclass mail, postage
prepaid, in an envelope addressed to PauKifse, Esq., Bone McAllester Norton PLLC, 511
Union Street, Suite 1600, Nashville, Teasee, 37219 on the date set forth below.

413 / November 9, 2009

Cheryl Meide Date
Attorney for Registrant

Florida Bar No. 0064173

MeideLaw Firm, P.A.

Corners at Deerwood

7545 Centurion Parkway, Suite 201
Jacksonville, Florida 32256
cmeide@meidelaw.com

Phone: (904) 564-1818

Fax: (904) 564-1848

CERTIFICATE OF ESTTA SUBMISSION

Date of Deposit November 9, 2009
Signature P st . ]
Name: Cheryl Meide, Esquire

| hereby certify that this corrpendence to the Trademark Trend Appeal board is being

submitted via the Electronic System for Trademark Trials and Appeals (“ESTTA”) on the dated
noted above.
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