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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of trademark

Kathleen Hiraga, ; Registration No. 3125129
) Serial No. 78608724
Petitioner, ) For the mark “Garden Organics”
) Date filed: April 14, 2005
- ) Date registered: August 1, 2006 (Supplemental)
) Cancellation No. 92/047976
Sylvester J. Arena, )
)
Respondent, )
)
)

ANSWER TO PETITIONER’S FIRST REQUEST FOR ADMISSIONS

Respondent:

Sylvester Arena, an individual
2070 West Highway 46

Paso Robles, California 93446

REQUEST FOR ADMISSION NO. 1:
“Admit that Respondent filed application serial number 78/608724 on April 14, 2005 for “Garden
Organics” in international class 001, claiming use of such mark in connection with “fertilizers, soil
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conditioners and soil amendments for domestic use”.

REPLY TO No. I — Respondent admits that he filed application serial number 78/608724 on or about April 14,
2005 for “Garden Organics” in international class 001, claiming use of such mark in connection with
“fertilizers, soil conditioners and soil amendments for domestic use”.

REQUEST FOR ADMISSION NO. 2:
“Admit that Respondent had not used the mark in commerce (as defined by the Act) on April 14, 2005.”

REPLY TO No. 2 — Respondent denies. Respondent’s first used the mark in commerce occurred on or about
November 1, 2003 upon the publication of the Arena Roses 2004 Catalog in which GARDEN ORGANICS
products were offered for sale on the back cover.



REQUEST FOR ADMISSION NO. 3:
“Admit that Respondent ceased operations of Respondent’s business known as “Arena Roses” on or
about May 31, 2006.”

REPLY TO No. 3 —Respondent acknowledges that “Arena Roses” ceased operations on or about May 31, 2006.

REQUEST FOR ADMISSION NO. 4:
“Admit that Respondent ceased using the mark in commerce as of the close of operations of
Respondent’s business known as “Arena Roses” on or about May 31, 2006.”

REPLY TO No. 4 — Respondent denies. The mark is the property of Sylvester Arena, an individual, as shown
on the registration. The mark is not the property of “Arena Roses” — a business operated by the Respondent.
Respondent denies that the closing of “Arena Roses” indicates that Respondent stopped use of the mark
GARDEN ORGANICS in commerce or that he abandoned the mark. Subsequent to the closing of “Arena
Roses”, Respondent endeavored to find and eventually secured an alternative means of distribution for
GARDEN ORGANICS products. Further, Respondent has not abandoned the mark or his intent to use the mark
at any time.

REQUEST FOR ADMISSION NO. 5:
“Admit that no product offered by Respondent appeared in any Edmunds’ Roses mail order catalog prior
to November 2007.”

REPLY TO No. 5 — Respondent admits that no product offered by Respondent appeared in any Edmunds’
Roses mail order catalog prior to the publication of the Edmunds Roses Spring 2008 catalog in November,
2007.

REQUEST FOR ADMISSION NO. 6:
“Admit that Edmunds’ Roses mail order catalog for 2007 was not published until late November 2007”

REPLY TO No. 6 — Respondent does not know the date of publication for the “Edmunds’ Roses mail order
catalog for 2007”. Typically annual garden catalogs are published in the autumn preceding the date on the

cover. Respondent guesses that the “Edmunds’ Roses mail order catalog for 2007 was published in the autumn
of 2006.

REQUEST FOR ADMISSION NO. 7:
“Admit that Respondent made no commercial use of the mark “GARDEN ORGANICS” for a period of
at least one year prior to November 2007.”

REPLY TO No. 7 — Respondent denies. Respondent endeavored to find alternative means of distribution for
GARDEN ORGANICS products during the winter of 2006 and the spring of 2007. Respondent entered into
negotiations with Edmunds Roses during late September, 2007. Further, Respondent has not abandoned the

mark nor his intent to its continued use in commerce.



REQUEST FOR ADMISSION NO. &:
“Admit that Petitioner began providing its goods and services before Respondent.”

REPLY TO No. 8 — Respondent denies. Based on the records filed by each party at the UPSTO, the Respondent
began providing its goods and services under the mark GARDEN ORGANICS prior to Petitioner.

REQUEST FOR ADMISSION NO. 9:
“Admit that Petitioner has the right to market and sell every type of good marketed and sold by
Petitioner or Respondent and to display the words “Garden Organics” on its products.”

REPLY TO No. 9 — Respondent does not agree that Petitioner has the right to market and sell products that
display the words “Garden Organics”.

REQUEST FOR ADMISSION NO. 10:
“Admit that Respondent has no right to prevent Petitioner from using the words “Garden Organics” in
conjunction with the sale of its goods and services.”

REPLY TO No. 10 — Respondent continues to believe that he has the right to prevent Petitioner from using the
words “Garden Organics” in conjunction with the sale of its goods and services.

REQUEST FOR ADMISSION NO. 11:
“Admit that Respondent would suffer no harm by Petitioner’s registration of GARDEN ORGANICS.”

REPLY TO No. 11 — Respondent continues to believe that he would be harmed by Petitioner’s registration of
GARDEN ORGANICS.”

REQUEST FOR ADMISSION NO. 12:
“Admit that Respondent has no right to prevent Petitioner from registering GARDEN ORGANICS”’

REPLY TO No. 12 — Respondent believes that Petitioner’s use of the mark GARDEN ORGANICS infringes
upon his rights and that Petitioner should not be granted rights to the same or a similar mark.

REQUEST FOR ADMISSION NO. 13:
“Admit that Respondent is aware of no instance of a consumer being deceived, confused, or mistaken as
the result of Petitioner’s use of GARDEN ORGANICS.”

REPLY TO No. 13 — As recently as the date of this response, Respondent has observed that:

* Petitioner features GARDEN ORGANICS products in the same photograph with Petitioner’s organic
fertilizer products on Petitioner’s webs1te (hitpfd ).

e Petitioner states on her website (hifp/fwww i) that “We are
continually developing organic garden products that include culinary container pots and window boxes,
potting kits, organic custom pottmg s011 nutrition, tools and hfestyle items.”

* Petitioner states on her website (http:/fwww.mvgardenorg s.comfabout us.himl) “GARDEN
ORGANICS inc. NEWS // ORGANICS Rx GARDEN NUTRITION LINE LAUNCHES IN 2007 //

uet shots hin




ORGANICS Rx, a parent company of Garden Organics Inc. will be rolling out the first products of a full
line of plant and garden nutrition and support in February 2007.

Screen captures of these pages appear below. Based on these observations Respondent feels that the basis exists
for consumers to be confused or mistaken as the result of Petitioner’s use of GARDEN ORGANICS.
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The forgoing ANSWER TO PETITIONER’S FIRST REQUEST FOR ADMISSIONS is dated:
March 27, 2008.

Respectfully submitted,

C:;:inﬁ’r‘f —

Sylvester Arena

2070 West Highway 46

Paso Robles, California 93446
Tel: 805-550-4514



CERTIFICATE OF SERVICE AND MAILING

It is hereby certified that a copy of the foregoing ANSWER TO PETITIONER’S FIRST REQUEST FOR
ADMISSIONS is being deposited with the United States Postal Service, first-class postage prepaid, in an
envelope addressed to:

Don Thornburgh Law Corporation
Don Thornburgh, Esq.
466 Foothill Boulevard, Suite 220
La Cafiada Flintridge, California 91011

Executed this 27th day of March, 2008, at Paso Robles, California.

C:;:inﬁ’r‘f —

Sylvester Arena
2070 West Highway 46
Paso Robles, California 93446



