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T hereby certify that this Brief in Response to Petitioner’s Motion for Summary Judgment is being electronically filed with the United
States Patent and Trademark Office, Trademark Trial and Appeal Board, on the date set forth below.

[ hereby further certify that a copy of the below Brief in Response to Petitioner’s Motion For Summary Judgment is being deposited
with the United States Postal Service on the data set forth below as first class mail in an envelope address to: Robert L. Titley,
Johanna M. Wilbert, Quarles & Brady LLP, 411 East Wisconsin Avenue, Suite 2040, Milyaukee, WI 53202, Attorney for Petitioner.

Date of Signature and Deposit: September 11, 2007

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration No. 2,760,766: ESPRESSIONE
Issued on September 9, 2003

Roast of the Town, Inc.,
Petitioner,
V. Cancellation No. 92047262
Espressione International, Ltd.,

Respondent.

BRIEF IN RESPONSE TO PETITIONER’S MOTION FOR
SUMMARY JUDGMENT

Pursuant to Fed. R. Civ. P. 56, Respondent, The Smith Agency, Ltd. substituted
for the Registrant’, files this Brief in response to Petitioner’s Motion for Summary

Judgment.

! The Registrant, Espressione International, Ltd., assigned the registered mark
ESPRESSIONE to The Smith Agency, Ltd. who was substituted as a party for the
Registrant by the Interlocutory Attorney. (App. B, Marquis Decl. {1 8, 10, Exh. 6, 8).
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The main ground for this response is that there are numerous issues of disputed
material facts that need to be resolved by discovery, and in particular by deposition of
Petitioner’s employees and its former trademark counsel and by subpoena of documents
of former counsel. The grounds for opposition to the Motion for Summary Judgment are

set forth in the following Brief.

BRIEF IN OPPOSITION TO MOTION

INTRODUCTION

Respondent has been using its registered mark ESPRESSIONE for the sale of
coffee continuously since March 15, 2001 and obtained registration on September 9,
2003 as Reg. No. 2,760,766. (App. B, Marquis Decl. § 16, Exh. 14). Petitioner obtained
registration of the mark ESPRESSIONS on June 12, 1990 but allowed the mark to
become abandoned by failure to take action with the USPTO to renew the registration or
to maintain a subsequent trademark application to keep its mark alive. As will be shown,
Petitioner has failed to meet its burden of proving that that there is no genuine issue as to
any material fact. Petitioner cannot prove that there is likelihood of confusion under
those circumstances, especially since there are in fact undisputed material facts that show

no likelihood of confusion.

STATEMENT OF FACTS

Petitioner’s Reg. No.1,601,195 (‘195 Reg.), for the mark ESPRESSIONS, was
canceled by the USPTO on June, 22, 2001 for failure to file a § 8 declaration and ten year

§ 9 renewal application. (App. B, Marquis Decl. § 13, Exh. 11). Petitioner’s Application
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Ser. No. 76/494,546 (‘546 App.) for the mark ESPRESSIONS was not filed until March
3, 2004 and was again abandoned on January 19, 2005 for failure to file a Response with
the USPTO. (App. B, Marquis Decl. 14, Exh. 12). Petitioner’s Application Ser. No.
78/851,222 (‘222 App.) for the mark ESPRESSIONS was not filed until March 31, 2006
and is still pending. (App. B, Marquis Decl. § 15, Exh. 13). Thus, there is a hiatus of
over two years and eight months between the abandonment of the ‘195 Reg. and the
filing of the ‘546 App. and one year and two months between the abandonment of the
‘546 App. and the filing of the ‘222 App. Thus, there is a total of over three years and
ten months during which no registration or application for the mark ESPRESSIONS was

alive in the USPTO.

Petitioner blames these two hiatuses on its former counsel’s failure to file a
renewal application for the renewal of the ‘195 Reg., to timely notify Petitioner of the
cancellation of the ‘195 Reg., and to timely respond to an Office Action as to the ‘546
App. (Petitioner’s Motion pp. 2-3). The president of Roast of the Town, Hannah
Romberg, gave a Declaration as to the alleged failures of Petitioner’s former counsel as
to the renewal of the ‘195 Reg. and also to respond in respect to the ‘546 Application.
(Petitioner’s Motion p. 2, Romberg Decl. 1 5, 6). Ms. Romberg’s declaration also stated
that she was unable to reach her former counsel in 2005 concerning a possible
infringement action against a Nebraska business that appeared to be infringing her

trademark. (Petitioner’s Motion, Romberg Decl. { 7).

While not mentioned by Petitioner in its Motion or Ms. Romberg in her

declaration, her former counsel in respect to the ‘195 Reg. and the ‘546 App. was Mervyn
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T. Braude of the firm Jaburg & Wilk, P.C. whose contact information is listed on the
TARR sheet for the ‘546 App. (App. B, Marquis Decl. q 14, Exh. 12). The undersigned
had no difficulty in contacting and speaking with Mr. Braude on August 30, 2007 and
September 10, 2007 about these matters. (App. B, Marquis Decl. 9 19). Respondent
plans to pursue this matter further by a subpoena of Mr. Braude’s files and taking his

deposition.

Respondent asserts that the cancellation of the ‘195 Reg. and the abandonment of
‘546 App., which resulted in two significant hiatuses, has caused the mark to become
abandoned. In spite of these hiatuses, Petitioner asserts that it has been using the mark
continuously since 1989 by way of the declaration of Hannah Romberg. (Petitioner’s

Motion p. 2, Romberg Decl. 1Y 2, 3).

The assertions by Petitioner of the alleged failures of its former counsel and of
Petitioner’s uninterrupted use of the mark ESPRESSIONS are only supported by
assertions and declarations. The filing of a declaration by Petitioner cannot be used to
curtail Respondent’s right to take the deposition of Mervyn T. Braude, Esq., Petitioner’s
former counsel, and employees of Roast of the Town, including Ms. Romberg. No
decision on Petitioner’s Motion of Summary Judgment should be made on the basis of
Ms. Romberg’s self-serving conclusory declaration, untested by cross-examination of
Ms. Romberg. Respondent has the right to examine Ms. Romberg and the employees of
Petitioner as to the factual basis, if any, of the conclusory assertions in Ms. Romberg’s

declaration as to the uninterrupted use of the mark and failures of former counsel.
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A large number of exhibits are attached to Petitioner’s brief, such as invoices,
advertising and the like. These exhibits raise many questions about material facts. -
Respondent should have the right to cross-examine Petitioner’s employees about these

documents.

Respondent also has the right to subpoena the correspondence of Petitioner’s
former counsel, Mervyn T. Braude, concerning the ‘195 Reg. and the ‘456 App. and to

subpoena him for taking his deposition.

ARGUMENT

L. Summary Judgment Standard _

The Board should deny Petitioner’s Motion for Summary Judgment because there
are a number of genuine issues of material fact and Petitioner is not entitled to judgment
as a matter of law. Fed. R. Civ. P. 56(c). Petitioner has the burden of proving by a
preponderance of the evidence that there is no genuine issue as to any material fact. If
there is a genuine issue as to a material fact, the issue of likelihood of confusion cannot

be decided by summary judgment.

II. There are no valid grounds for canceling the registration

There are a number of disputed material facts. It also appears that Petitioner may
have abandoned its mark through the periods of inaction with the USPTO and that

Respondent has priority as to its mark.
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A. Petitioner’s Mark Espressions is Not Distinctive

Petitioner argues that its mark is distinctive. (Petitioner’s Motion p. 5.) Whether -

a mark is descriptive or not is a question of fact. In re Bed & Breakfast Registry, 791

F.2d 157.160; 229 U.S.P.Q. 818, 819 (Fed. Cir. 1986). Petitioner has the burden of

proving its mark is distinctive. Towers v. Advent Software, Inc. 913 F. 2d 942, 944,

(Fed. Cir. 1990). Petitioner cites no undisputed facts in an effort to prove its mark is

distinctive. Petitioner admits that its mark ESPRESSIONS “closely resembles” the word
“expressions”. (Petitioner’s Motion p. 5). In fact the pronunciation of the mark and word

is apparently identical as Petitioner implies in its Motion. (Petitioner’s Motion p. 5).

The term “ESPRESSIONS” cannot be distinctive because it is used by a number
of coffechouses as revealed by a simple search on GOOGLE®. Among those discovered
is the ESPRESSIONS coffee house in Aurora, Nebraska, ESPRESSIONS bar in the
prestigious Fairmont Hotel atop Nob Hill in San Francisco, SHIRLEY’S ESPRESSIONS
and Toomer’s Coffee Espressions. (App. B, Marquis Decl. § 17, Exh. 15). Petitioner’s

mark cannot be distinctive with that many other coffeehouses using the identical mark.

Whether the mark ESPRESSIONS is descriptive or not is a fact question in
dispute. Petitioner has only made arguments that its mark is distinctive and has made no

proof of undisputed material facts.
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B. Respondent Has Priority

Petitioner asserts that it has priority and has been using the mark in connection
with coffee since 1989. (Petitioner’s Motion p. 6). This assertion of continuous use is
only supported by declarations. As pointed out, supra, these are conclusory assertions
untested by cross-examination of Ms. Romberg and her co-employees as to the facts and
exhibits attached to her declaration. It also appears that Petitioner has abandoned any

rights to the mark ESPRESSIONS by the abandonment of the ‘195 Reg. and the ‘546

App.

Respondent’s trademark application for ESPRESSIONE was filed on May 23,
2001 and registered on September 9, 2003. (App. B, Marquis Decl. q 16, Exh. 14). This
was within the hiatus between the cancellation of the ‘195 Reg. on June 22, 2001 and the
filing of the ‘546 App. on March 3, 2004. (App. B, Marquis Decl. 13, 14, Exh. 11, 12).
The filing and use by Respondent of the mark ESPRESSIONE after the abandonment of
Petitioner’s mark gives Respondent priority. It appears that Petitioner abandoned any

rights to the mark during that hiatus.

This and the other hiatus and the issue of abandonment need to be explored by
deposition of Ms. Romberg, her co-employees, her former counsel and others and by

subpoena of the files of her former counsel.

C. There is No Likelihood of Confusion Between Respondent’s
Use of Its Mark ESPRESSIONE and Petitioner’s Mark

The Petitioner has cited the case of In re E. I. du Pont de Nemours & Co., 476

F.2d 1357, 1361, 177 U.S.P.Q. 563, 567 (CCPA 1973) for setting forth factors the Board
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considers in deciding whether there is a likelihood of confusion between the two marks.
Those factors are:

(1) The similarity or dissimilarity of the marks in their
entireties as to appearance, sound, connotation and
commercial impression.

(2) The similarity or dissimilarity and nature of the goods or
services as described in an application or registration or in
connection with which a prior mark is in use.

(3) The similarity or dissimilarity of established, likely-to-
continue trade channels.

(4) The conditions under which and buyers to whom sales
are made, i.e. "impulse" vs. careful, sophisticated purchasing.

(5) The fame of the prior mark (sales, advertising, length of
use).

(6) The number and nature of similar marks in use on similar
goods.

(7) The nature and extent of any actual confusion.
(8) The length of time during and conditions under which
there has been concurrent use without evidence of actual

confusion.

(9) The variety of goods on which a mark is or is not used
(house mark, "family" mark, product mark).

(10) The market interface between applicant and the owner
of a prior mark:

(a) a mere "consent" to register or use.
(b) agreement provisions designed to preclude
confusion, i.e. limitations on continued use of the

marks by each party.

(c) assignment of mark, application, registration and
good will of the related business.
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(d) laches and estoppel attributable to owner of prior
mark and indicative of lack of confusion.

(11) The extent to which applicant has a right to exclude
others from use of its mark on its goods.

(12) The extent of potential confusion, i.e., whether de
minimis or substantial.

(13) Any other established fact probative of the effect of use.

In re du Pont, 567 U.S.P.Q. at 567.

Not all of these factors are applicable in every case. A review of a few of the
factors clearly shows that Petitioner has not shown that there are sufficient undisputed
facts to prove a likelihood of confusion. To the contrary, the facts supplied with this

Brief and the arguments presented prove that there is, in fact, no likelihood of confusion.

1. No Instance of Actual Confusion

One of the factors not mentioned by Petitioner is Factor Number 8, which is “The
length of time during and conditions under which there has been concurrent use without
evidence of actual confusion.” Respondent has been using the mark ESPRESSIONE
since at least March 15, 2001. (App. A, Smith Decl. § 7; Reg. No. 2,760,766). Petitioner
admits that during this period of time it is not aware of any instance of confusion between
Petitioner’s and Registrant’s marks. (App. B, Marquis Decl. § 3, Exh. 1, Response to
Request for Admission No. 5, Exh. 2, Response to Interrogatory No. 13). In spite of the
use of the mark ESPRESSIONE by Respondent for over six and a half years, the
employees of Respondent have not encountered a single instance of confusion. (App. A,

Smith Decl. q 4).
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Factor No. 8, listed in the du Pont case, concerning the length of time during and
conditions under which there has been concurrent use without evidence of actual
confusion, is very compelling in favor of Respondent’s position. The Petitioner claims .
that its mark is used nationwide and that it has shipped its products using its mark into at
least ten states. (App. B, Marquis Decl. § 11, Exh. 9, Answer to Interrogatory No. 8).
Accepting Petitioner’s assertion, arguendo, that its mark has been in use since March 15,

2001, there has been over six and one-half years of concurrent use without a single

instance of actual confusion. This is quite remarkable considering that Petitioner asserts
nationwide use of its mark and both Petitioner and Respondent are using their respective

marks for coffee. —

A brief search on GOOGLE® discloses the advertisements of Respondent’s mark
ESPRESSIONE and the numerous articles about it. (App. B, Marquis Decl. 18, Exh. 16).
The absence of single instance of actual confusion in light of the plethora of references to

Respondent’s mark clearly proves that there is no likelihood of confusion.

The lack of actual confusion, despite years of concurrent use, is strong evidence

of no likelihood of confusion. See, Amstar Corp. v. Domino’s Pizza, Inc., 615 F.2d 252

(5™ Cir.), cert. denied, 449 U.S. 899 (1980); CareFirst of Maryland, Inc. v. First Care,

P.C., 434 F.3d 263, 269, 77 U.S.P.Q. 2d 1577 (4™ Cir. 2006) (holding that “the absence
of any evidence of actual confusion over a substantial period of time--here,
approximately nine years--creates a strong inference that there is no likelihood of

confusion”). Versa Products Co., Inc. v. Bifold Co. (Mfg.) Ltd., 50 F.3d 189, 205, (3d

Cir. 1995). (“If a defendant's product has been sold for an appreciable period of time

10
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without evidence of actual confusion, one can infer that continued marketing will not lead

to consumer confusion in the future.”)

Certainly, if there was a likelihood of confusion between the two marks for
coffee, that are being used nationwide, some actual confusion would have occurred

during a period of more than more than six and one-half years of concurrent use.

The seventh du Pont factor “is the nature and extent of any actual confusion.” In

re du Pont, 177 U.S.P.Q. at 567. This factor also supports Respondent in that there has

been no actual confusion. Thus, the seventh and eighth du Pont factors strongly support

Respondent’s position that there is no likelihood of confusion.

2. The Marks Are Dissimilar in Appearance, Sound,
Connotation and Commercial Impression

The registered mark ESPRESSIONE and the mark ESPRESSIONS are dissimilar

“in their entireties as to appearance, sound, connotation and commercial impression” in

respect to the first du Pont factor. Inre I. E. du Pont, 476 F.2d at 361, 177 U.S.P.Q. at

567.

The comparison of marks for similarities is characterized as a three-part test
known as the “sound, sight and meaning” trilogy. See 4 J. Thomas McCarthy,
MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION §23:21 at 23-114 (4™ ed. 2007).
In evaluating the similarities/dissimilarities of the marks, the Examining Attorney must

look at the marks in their entireties. See Taco Time Int’l, Inc. v. Taco Town, Inc., 217

11
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U.S.P.Q. 268 (T.T.A.B. 1982). Thus, the analysis is not merely a comparison of any
“dominant portion” of the marks, but rather the marks must be compared as a whole. See

Inre Nat’l Data Corp., 224 U.S.P.Q. 749, 751 (Fed. Cir. 1985).

The marks in question are not similar “as to appearance”. Petitioner admits that
the mark ESPRESSIONS “closely resembles” the word “expressions”. (Petitioner’s
Motion For Summary Judgment, p. 5). The presence of the letter “E” in Respondent’s
mark suggests a different word, which is unknown and foreign to the English language.
ESPRESSIONE is not a word; it is a “made up” mark and has no meaning. (App. B,

Smith Decl. § 5).

The registered mark ESPRESSIONE and the mark ESPRESSIONS are dissimilar

“in their entireties as to. . . sound”. Inrel. E. du Pont, 476 F.2d at 361, 177 U.S.P.Q. at

567. This is clearly illustrated by a comparison of the punctuation marks and letters for
“espressions” (ik spresh’ons) and ESPRESSIONE (ik spresh e’one”). (App. B, Marquis
Decl § 12; Exh. 10; App. A, Smith Decl. § 6). The mark ESPRESSIONE consequently is
pronounced entirely different than the mark ESPRESSIONS. Thus, when hearing the
marks, the commercial buying consumer hears a completely different pronunciation.
Therefore, the commercial buyer’s ear immediately perceives differences between the

marks, and as a result, the marks as a whole sound dissimilar.

The marks in dispute are of an entirely different “connotation and commercial

impression”. Inre I. E. du Pont, 476 F.2d at 361. Petitioner admits that the mark

12
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ESPRESSIONS resembles the word expressions and that the mark connotes “the outward

manifestation of a mark or a disposition.” (Petitioner’s Motion p. 5). Respondent’s mark -
ESPRESSIONE has a connotation and commercial meaning considering its spelling with

the letter “E” on the end and its pronunciation as indicated above that is totally dissimilar

from the mark ESPRESSIONS. The mark ESPRESSIONE has a connotation that may

suggest espresso coffee. (App. A, Smith Decl. § 6). These dissimilarities would not be

lost on the buyers of Petitioner’s and Respondent’s products as they are commercial

buyers or aficionados and very sophisticated in the coffee buying business.

In evaluating the similarity/dissimilarity of the marks, the marks must be viewed

in their entireties and not just the letters that are identical. Taco Time Int’l, Inc. v. Taco

Town, Inc., 217 U.S.P.Q. 268 (T.T.A.B. 1982). Petitioner’s and Respondent’s marks are

dissimilar as to appearance, sound, connotation and commercial impression. For at least
these reasons, the first du Pont factor also weighs against a finding of likelihood of

confusion between the marks.

3. The Consumers are Sophisticated and Make
Careful Purchasing Decisions

The fourth du Pont factor relates to whether the buyers make impulse or careful
sophisticated purchasing decisions. In re du Pont, 177 U.S.P.Q. at 567. Both Petitioner
and Respondent sell a fresh roasted specialty coffee mainly to commercial buyers and
aficionados. (App. B, Marquis Decl. § 5; Exh. 3, Response to Interrogatory No. 16;
Petition for Cancellation ] 4 and 6). As such, these purchasers are more sophisticated

than average consumers simply buying store brand coffee and will make more careful

13
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purchasing decisions. Therefore, it is unlikely that there would be any likelihood of
confusion between Petitioner’s and Respondent’s marks. The purchase of a fresh roasted
specialty coffee by an aficionado, or in large quantities by a professional buyer, is
approached with more care than the impulse buying of an inexpensive store brand coffee
by the average consumer. Confusion is far less likely to occur when buyers exercise care

in the purchase of an item. See Communication Satellite Corp. v. Comcet, Inc., 429 F. 2d

1245, 166 U.S.P.Q. 353 (4™ Cir.), cert. denied, 400 U.S. 942 (1970) and Tektronix, Inc.

v. Daktronics, Inc., 534 F. 2d 1915 (C.C.P.A. 1976). Thus, the fourth du Pont factor

strongly supports Respondent’s position that there is no likelihood of confusion between

the marks.

CONCLUSION

The moving party has the burden of proving that there is “no genuine issue as to
any material fact.” See Akickes v. S.H. Kress & Co., 398 U.S. 144, 156, 90 S.Ct. 1598,
1608, 26 L.Ed.2d 142 (1970). The evidence and all the factual inferences must be
viewed in the light most favorable to the party opposing the motion. The Board’s
function is not to resolve issues of material fact, but rather to determine whether there are
any such issues to be tried. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,251, 106 S.Ct.
2505, 2511, 91 L.Ed.2d 202 (1986). Respondent has clearly established that there are a

number of genuine issues as to a number of material facts to be tried.

14
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Respondent respectfully requests the Board deny Petitioner’s Motion for

Summary Judgment.

Respectfully submitted,

The Smith Agency, Inc.

Dated this 11™ Day of September, 2007 By: W Z M

Harold L. Marquis
Thomas, Kayden, Horstemeyer
& Risley, LLP
100 Galleria Parkway, NW, Suite 1750
Atlanta, GA 30339
(770) 933 9500 (T)
(770) 951 0933 (F)
harold.marquis@tkhr.com

Attorney for Respondent
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration No. 2,760,766: ESPRESSIONE
Issued on September 9, 2003

Roast of the Town, Inc.,
Petitioner,
V. Cancellation No. 92047262
Espressione International, Ltd.,

Respondent.

DECLARATION OF WESLEY E. SMITH

I, Wesley E. Smith, heréby state ﬁnder benal‘;y of perjury that ‘;he following is true
and correct: | | -

1. I am the CEO of The Smith Agency, LTD.

2. The mark ESPRESSIONE, Registration No. 2,760,766 which was
originally owned by ESPRESSIONE INTERNATIONAL, LTD, was assigned to The
Smith Agency, LTD on May 1, 2007.

3. Prior to the commencement of this Cancellation Proceeding, I had never
heard of the mark ESPRESSIONS or Roast of the Town, Inc.

4, I am not aware of any instance of confusion between the mark
ESPRESSIONE and the mark ESPRESSIONS. I have checked with a number of people

in The Smith Agency, LTD and no one is aware of any instance either.
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5. The mark ESPRESSIONE is not a word and is a “made up” mark and has
no meaning. Ithought ESPRESSIONE was a catchy mark to describe the essence of our
coffee and the unique methods of preparing our coffee.

6. The mark ESPRESSIONE is pronounced “ik spresh’sn e”™. Customers
pronounce ESPRESSIONE in that way as they associate it with espresso coffee and it is
pronounced that way in the coffee market place.

7. The mark ESPRESSIONE has been in use in the United States since at

least March 15, 2001.

[ affirm this Declaration under penalty of perjury.

Wesley E{ Smith

Dated this / @@y of September, 2007
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration No. 2,760,766: ESPRESSIONE
Issued on September 9, 2003

Roast of the Town, Inc.,
Petitioner,
v. Cancellation No. 92047262
Espressione International, Ltd.,

Respondent.

DECLARATION OF HAROLD L. MARQUIS

I, Harold L. Marquis, hereby state under penalty of perjury that the following is
true and correct:

1. I am an attorney licensed to practice in the State of Georgia, and I
represent the Respondent in the above matter.

2. I am familiar with the documents of record in this action.

3. Exhibit 1 is a true and correct copy of page 2 of Petitioner’s Response to
Registrant’s First Set of Requests for Admission to Petitioner Roast of the Town, Inc.
mailed to Respondent on July 2, 2007.

4. Exhibit 2 is a true and correct copy of page 7 of Petitioner’s Response to
Registrant’s First Set of Interrogatories mailed to Respondent on July 5, 2007.

5. Exhibit 3 is a true and correct copy of page 8 of Petitioner’s Response to

Registrant’s First Set of Interrogatories mailed to Respondent on July 5, 2007.
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6. Exhibit 4 is a true and correct copy of page 4 of Petitioner’s Response to
Registrant’s First Set of Requests for Admission to Petitioner Roast of the Town, Inc.
mailed to Respondent on July 2, 2007.

7. Exhibit 5 is a true and correct copy of page 1 of Amendment to
Petitioner’s Response to Registrant’s First Set of Requests for Admission to Petitioner
Roast of the Town, Inc. mailed to Respondent on July 5, 2007.

8. Exhibit 6 is a true and correct copy of the Assignment for Trademark
Registration No. 2,760,766 for the mark ESPRESSIONE executed on May 1, 2007.

9. Exhibit 7 is a true and correct copy of the Notice of Recordation of the
Assignment of Registration No. 2,760,766 for the mark ESPRESSIONE recorded on May
3, 2007 and located at Reel/Frame 003534-0591.

10.  Exhibit 8 is a true and correct copy of a ruling by the Interlocutory
Attorney Linda Skoro in this proceeding to substitute The Smith Agency, LTD. as a party
for Registrant.

11.  Exhibit 9 is a true and correct copy of pages 5 and 6 of Petitioner’s
Response to Registrant’s First Set of Interrogatories, mailed to Respondent on July 5,
2007.

12.  Exhibit 10 is a true and correct copy of page 683 of Webster’s New
Universal Unabridged Dictionary which lists the word “expressions” in the first column.

13.  Exhibit 11 is a true and correct copy of the TARR web server for
Trademark Reg. No. 1,601,195 for the mark ESPRESSIONS.

14.  Exhibit 12 is true and correct copy of the TARR web server for Trademark

App. No. 76/494,546 for the mark ESPRESSIONS.
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15.  Exhibit 13 is a true and correct copy of the TARR web server for the
Trademark App. No. 78/851,222 for the mark ESPRESSIONS.

16.  Exhibit 14 is a certified copy of U.S. Reg. No. 2,760,766 for the trademark
ESPRESSIONE.

17.  Exhibit 15 is a true and correct copy of various websites printed from a
search the undersigned conducted on the GOOGLE® database on September 11, 2007 for
the term “espressions”.

18.  Exhibit 16 is a true and correct copy of various websites printed from a
search the undersigned conducted on the GOOGLE® database on September 11, 2007 for
the term “espressione”.

19.  The undersigned spoke briefly with Mr. Braude by telephone on August
30, 2007 and September 10, 2007 concerning his representation of Petitioner before the
USPTO and his possible deposition and subpoena of his records.

I affirm this Declaration under penalty of perjury.

W%M

Harold L. Marquis
Reg. No. 20,594

Dated this 11th day of September, 2007
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ESPRESS prefix.

RESPONSE: Petitioner objects. The term “numerous” is vague and ambiguous. Subject to,
and without waiving this objection, Petitioner is not in a position to admit or deny as it does not

have first hand knowledge of such registrations.

REQUEST FOR ADMISSION NO. 4: ~ Admit that Petitioner was aware of the existence of
Registrant’s mark ESPRESSIONE prior to March 31, 2006.

RESPONSE: Deny.

REQUEST FOR ADMISSION NOQ. 5:  Admit that Petitioner is aware of no instance in
which a customer of Petitioner was confused by Registrant’s use of the Registered Mark.

RESPONSE: Petitioner objects to this request as premature, in that discovery is continuing.
Subject to and without waiving this objection, admit that at this point Petitioner is not aware of
any instances in which a customer of Petitioner was confused by Registrant’s use of the

Registered Mark.

REQUEST FOR ADMISSION NO. 6:  Admit that Petitioner sells coffee using the mark
ESPRESSIONS mainly to restaurants, bars, cafes, kiosks, hotels/motels, universities, hospitals or
other commercial non-retail firms that supply coffee to this type of commercial venue.

RESPONSE: Deny. Petitioner does gifting for individuals as well as businesses and, thefefore,
does sell retail. A&ditionally, Petitioner sells to retailers including grocery stores and coffee

bars.

REQUEST FOR ADMISSION NO. 7: Admit that Petitioner has not sold any coffee using
the name ESPRESSIONS to any restaurant, distributor or retailer outside of the State of Arizona.

RESPONSE: Deny. Petitioner holds national accounts and regularly sells to companies outside

of Arizona with locations including Mexico, Colorado, and New York.

REQUEST FOR ADMISSION NO. 8:  Admit that there has been at least one period of
three months or more between September 1, 1989 and the present when there was no use of the

QBMKE\6122903.1 2
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RESPONSE: Yes, counsel was aware of the ESPRESSIONE mark prior to filing.

INTERROGATORY NO. 12: Explain why the ‘546 Application was allowed to become
abandoned.

RESPONSE: When the cancellation of the ‘195 Registration was brought to Mr. Braude’s
attention, he assured Hannah Romberg that the cancellation was no problem and that he simply
needed to file some paperwork to renew the mark. In actuality, Mr. Braude failed to responded
to a non-final action resulting in the abandonment of the application. Ms. Romberg only realized
this error when she attempted to contact Mr. Braude in an effort to prevent a coffee shop in

Aurora, NE from using the mark.

INTERROGATORY NO. 13: Identify each instance of confusion, including the date,
name and identifying information as to the person confused, between the ESPRESSIONS mark
and the ESPRESSIONE mark from September 1, 1989 and the present.

RESPONSE: Petitioner objects to this interrogatory as premature, in that discovery is

continuing. Subject to this objection, Petitioner knows of no instance of confusion.

INTERROGATORY NO. 14: Identify each person Petitioner intends to call as witness
during the testimony period in this matter and state the subject matter as to which such witness is
expected to testify.

RESPONSE: Petitioner objects to this interrogatory as premature, and calls for information that
is subject to the work-product doctrine. Subject to this objection, Petitioner has not yet

determined who it intends to call as a witness.

INTERROGATORY NO. 15: Identify the meaning, intended meaning, or suggested
meaning of the word ESPRESSIONS.

RESPONSE: Petitioner objects to this interrogatory to the extent that it calls for information

that is not relevant. Petitioner’s intended meaning is not relevant to prior use or whether an
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ordinary consumer is likely to be confused. Subject to this objection, Petitioner selected
ESPRESSIONS because the majority of Petitioner’s customers have their own blends of coffee,
which Petitioner has worked with or developed for them. These custom blends are an expression
of whatever they are doing with the coffee. Thus ESPRESSIONS is similar to expression, while

making a play on espresso.

INTERROGATORY NO. 16: Identify each class of customer that Petitioner sells coffee
to and or meets, including the person and their title and responsibility.

RESPONSE: Petitioner objects to this interrogatory as overly broad, unduly burdensome,
calling for information that is not relevant or reasonably calculated to lead to the discovery of
admissible evidence and calling for information that is confidential business information and/or
trade secrets, such as customer contact information. Subject to these objections, Petitioner sells
coffee to retailers, restaurants, wholesalers and individual customers. Customers include
corporations, businesses, hotel chains, grocery stores, accountants, financial advisors as well as

many others.

INTERROGATORY NO. 17: If you know of any customers that are customers of both
Petitioner and Registrant, identify each such common customer.

RESPONSE: Petitioner objects to this interrogatory as premature, in that discovery is

continuing. Subject to this objection, Petitioner is aware of no such common customer.

QBMKE\6123083.1 8
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waiving these objections, Petitioner admits that its website is not set up for internet ordering;
however website customers can, and do, call in orders based on the contact information listed on

the website.

REQUEST FOR ADMISSION NO. 16: Admit that the word ESPRESSIONS has the same
meaning as the more common version EXPRESSIONS. '

RESPONSE: Deny.

REQUEST FOR ADMISSION NO. 17:  Admit that the first time Petitioner or Petitioner’s
attorney became aware of the mark ESPRESSIONE was in connection with the communication
from the USPTO in respect to the <222 Application.

RESPONSE: Admit.

REQUEST FOR ADMISSION NO. 18: Admit that you are not aware of any customer of _
Petitioner who is also a customer of Registrant.

RESPONSE: Petitioner objects to this request as premature in that discovery is continuing.
Subject to and without waiving this objection, Petitioner admits that it is not aware of any

customer of Petitioner’s who is also a customer of Registrant’s.

REQUEST FOR ADMISSION NO. 19:  Admit that Petitioner mainly supplies Arizona | -
restaurants and local coffee bars with coffee using the mark ESPRESSIONS.

RESPONSE: Deny. Supplying Arizona restaurants and local coffee bars is only a portion of
Petitioner’s business. Petitioner’s largest customer to date is a grocery chain, who is neither a

restaurant nor a coffee bar.

REQUEST FOR ADMISSION NO. 20: Admit that as of May 31, 2007 Petitioner’s website
espressions.com used Petitioner’s mark ESPRESSIONS in the following manner:
ESPRESSIONS®

RESPONSE: Admit.

REQUEST FOR ADMISSION NO. 21: Admit that as of May 31, 2007 Petitioner had no

QBMKE\6122903.1 4
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration Number
2,760,766
For: ESPRESSIONE
Registration Date: September 9, 2003
Roast of the Town, Inc.,

Petitioner,

Cancellation No. 92047262

VS.

The Smith Agency, Ltd.,

A i S g I W R S

Registrant.

AMENDMENT TO PETITIONER’S RESPONSE TO REGISTRANT’S FIRST SET OF
REQUESTS FOR ADMISSION TO PETITIONER ROAST OF THE TOWN, INC.

REQUEST FOR ADMISSION NO 17: Admit that the first time Petitioner or Petitioner’s
attorney became aware of the mark ESPRESSIONE was in connection with the communication
from the USPTO in respect to the ‘222 Application.

RESPONSE: Deny. Petitioner learned of Registrant’s ESPRESSIONE mark prior to

communication from the USPTO in respect to the ‘222 Application.

Dated: July 5, 2007.
Respectfully submitted,
ROAST OF THE TOWN, INC.

@J{]&Q

Robert L. Titley

Johanna M. Wilbert
Quarles & Brady LLP

411 East Wisconsin Avenue
Suite 2040

Milwaukee, WI 53202

Tel: (414) 277-5669

QBMKE\6139931.1 1
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ASSIGNMENT OF TRADEMARK REGISTRATION

WHEREAS, ESPRESSIONE INTERNATIONAL, LTD., a United Kingdom
Company, having an address of 1, Regency Parade, Finchley Road, London NW3 5EQ,
(hereinafter ASSIGNOR) has adopted, used, and is using the mark Espressione which is
registered in the United States Patent and Trademark Office, on the Principal Register,
Registration No.: 2760766, dated 09/09/2003;

WHEREAS, The Smith Agency. Ltd., a Georgia corporation, having an address
of 3888 Bluffview Point NE, Marietta, Georgia 30062-7105 (hereinafter ASSIGNEE) is
desirous of acquiring said mark and the registration thereof:

NOW, therefore, for good and valuable consideration, receipt of which is hereby
acknowledged, said ASSIGNOR, does hereby assign unto the said ASSIGNEE all right,
title and interest in and to the said mark, together with the good will of the business

symbolfzed by the mar} and the above identified registration thereof. N

MAY 1y 2007
Signed: 12 Date
Title:
6CTo ESPRESS 100 E
el ., Witness: ¢ (ﬂ
) M TERNTYTIO NV AL LD Printed Name: ANP O T

Witness: /< wd A
Printed Name: k. MAAN

ExisiT._ ). .
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UNITED STATES PATENT AND TRADEMARK OFFICE

UNDER SECRETARY OF COMMERGE FOR INTELLEGTUAL PROPERTY AND
DIREGTOR OF THE UNTED STATES PATENT ANO TRADEMARK OFFICE

HAROLD L. MARQUIS FLAS ‘ *900075932A*

100 GALLERIA PARKWAY, NW * Q0007583
SUITE 1750
ATLANTA, GA 30339

MAY 03, 2007

UNITED STATES PATENT AND TRADEMARK OFFICE
NOTICE OF RECORDATION OF ASSIGNMENT DOCUMENT

THE ENCLOSED DOCUMENT HAS BEEN RECORDED BY THE ASSIGNMENT DIVISION OF
THE U.S. PATENT AND TRADEMARK OFFICE. A COMPLETE MICROFIIM COPY IS
AVAILABLE AT THE ASSIGNMENT SEARCH ROOM ON THE REEL AND FRAME NUMBER

REFERENCED BELOW.

PLEASE REVIEW ALL INFORMATION CONTAINED ON THIS NOTICE. THE

INFORMATION CONTAINED ON THIS RECORDATION NOTICE REFLECTS THE DATA

PRESENT IN THE PATENT AND TRADEMARK ASSIGNMENT SYSTEM. IF YOU SHOULD

FIND ANY ERRORS OR HAVE QUESTIONS CONCERNING THIS NOTICE, YOU MAY

CONTACT THE EMPLOYEE WHOSE NAME APPEARS ON THIS NOTICE AT 571-272-3350.
PLEASE SEND REQUEST FOR CORRECTION TO: U.S. PATENT AND TRADEMARK OFFICE,
MATIL STOP: ASSIGNMENT SERVICES BRANCH, P.O. BOX 1450, ALEXANDRIA, VA 22313.

RECORDATION DATE: 05/03/2007 REEL/FRAME: 003534/0591
NUMBER OF PAGES: 3

BRIEF: ASSIGNS THE ENTIRE INTEREST AND THE GOODWILL EFFECTIVE 05012007
DOCKET NUMBER: 741912-3010

ASSIGNCR:
ESPRESSIONE INTERNATIONAL, LTD. DOC DATE: 05/01/2007
CITIZENSHIP: UNITED KINGDOM
ENTITY: CORPORATION
ASSIGNEE:
THE SMITH AGENCY, LTD. CITIZENSHIP: GEORGIA
3888 BLUFFVIEW POINT NE ENTITY: CORPORATION
MARIETTA, GEORGIA 30062-7105
APPLICATION NUMBER: 76260897 FILING DATE: 05/23/2001
REGISTRATION NUMBER: 2760766 ISSUE DATE: 09/09/2003

MARK: ESPRESSIONE
DRAWING TYPE: WORDS, LETTERS, OR NUMBERS IN TYPED FORM

o
i
j

) P.Q. Box 1450, Alexendria, Virglnla 22313-1450 - www.usPYo.cov

LOCATION:USPTO RX THE 05-04 '07 08:46
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v

Trademark Trial and Appeal Board
P.O. Box 1451
Alexandria, VA 22313-1451

am
Mailed: May 23, 2007

Cancellation No.92047262

Roast of the Town, Inc.
V.

The Smith Agency, Ltd.

Linda Skoro, Interlocutory Attorney

On May 17, 2007 registrant filed a motion to substitute
The Smith Agency, Ltd. as party for registrant. Former
registrant, Expressione International, Ltd., assigned the
registration to The Smith Agency, Ltd. on May 3, 2007 and it
is recorded at Reel 3534/Frame 0591. Petitioner has
consented to the substitution. In view thereof, The Smith
Agency, Ltd. is hereby substituted as registrant.

Trial dates remain as indicated in the Board’s order

dated April 30, 2007.

UNITED STATES PATENT AND TRADEMARK OFFICE
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instance referenced in response to Interrogatory No. 5 above.

RESPONSE: Petitioner objects to this interrogatory as overly broad, unduly burdensome, and
calling for information that is not relevant or reasonably calculated to lead to the discovery of

admissible evidence.

INTERROGATORY NO. 7: Identify each instance where you used the ESPRESSIONS
mark in combination with another mark on advertising, brochures or other media from
September 1, 1989 to present.

RESPONSE: Petitioner objects to this interrogatory as overly broad, unduly burdensome, and
calling for information that is not relevant or reasonably calculated to lead to the discovery of
admissible evidence. Subject to these objections, ESPRESSIONS has been used in connection
with the New Times newspaper for a special promotion that they ran in which a small bag of
coffee with the ESPRESSIONS label was tied to a New Times mug. This blend was the “New
Times Blend” and is still sold today. Additionally, ESPRESSONS co-brands with AJ’S Fine
Foods in which the ESPRESSIONS logo is used on bulk displays and on the majority of their

airpots that they use to serve in the bakery areas.

INTERROGATORY NO. 8: Identify each state in the United States in which the
ESPRESSIONS mark has been used on labels for coffee shipped by Petitioner or a distributor to
such state and in advertising, brochures or other media from 1989 to present.

RESPONSE: Petitioner objects to this interrogatory as overly broad, unduly burdensome and
calling for information that is not relevant or reasonably calculated to lead to the discovery of

admissible evidence. Subject to these objections, Petitioner has advertised nationwide through

its internet page, http://www.espressions.com/ and provides the following non-exhaustive list of

states in which Petitioner has shipped its products using the ESPRESSIONS mark:

Arizona
California

QBMKE\6123083.1 5



Georgia

Hawaii

Louisiana

Maine

Maryland
Nevada
Washington, D.C.
Wyoming

INTERROGATORY NO. 9: Identify each document that reflects the date of each
instance referenced in response to Interrogatory No. 8 above.

RESPONSE: Petitioner objects to this interrogatory as overly broad, unduly burdensome and
calling for information that is not relevant or reasonably calculated to lead to the discovery of
admissible evidence. Subject to these objections, the following documents are examples of those
that reflect the date of each instance referenced above:

Arizona - ESPRESSIONS Invoice # 00014882 dated 2/16/98

California - ESPRESSIONS Invoice #00044624 dated 12/13/2004

Georgia - ESPRESSIONS Invoice #00049462 dated 12/15/2005

Hawaii - December 2, 2004 letter from Frederick Wilson supplying address for gift boxes.
Louisiana - December 2, 2004 letter from Frederick Wilson supplying address for gift boxes.
Maine - ESPRESSIONS Invoice #00049389 dated 12/09/05

Maryland - December 2, 2004 letter from Frederick Wilson supplying address for gift boxes.
Nevada - ESPRESSIONS Invoice #00043672 dated 10/04/2004

Washington, D.C. - December 2, 2004 letter from Frederick Wilson supplying address for gift
boxes.

Wyoming - ESPRESSIONS Invoice # 00031121 dated 12/13/01

INTERROGATORY NO. 10: Explain the circumstances why the ‘195 Registration was
allowed to be cancelled.

RESPONSE: The former trademark counsel, Mervyn Braude, failed to file the Section 9
renewal application and Section 8 declaration and failed to notify Hannah Romberg of the need

to do so.

INTERROGATORY NO. 11: State whether Petitioner, or counsel for Petitioner, was
aware of the ESPRESSIONE mark prior to filing the ‘222 Application.

QBMKE\6123083.1 6



‘ Exh. 10



exposure index

683

extemporaneous

—rdex, Photog. 2a figure indicating the
/sure L‘:e(}or a film of a certain speed in a certain
03!
per exp

ight- / Photog. an instrument for meas-
efpo,sur_e g:gnt)e;}" light i_g a certain place or upon a
uring, the 18 t, having an adjustable scale for determin-

rtain 0DIECH P relations of shutter speeds and stops at
the OPUTEAT 150 catled light mater. {1890-95)
h interss ik spound”}, .t 1. to set forth or state in
u“d u ,F: theories. 2. to explain; interpret.
ake a detailed statement (often fol. by on).
ME expounern. expounden <_OF esgondre <
o put out. get forth, explain, equiv. to ex-
: nere to put] —eax-pound’er, n.
A PG 5ee explain.

A ks/prez’/i dant), n. a former presi-

Olffes"'deigetn[(gf th% company. [1790-1800, Amer.]

. -pres
dent: ex-P ik spres’). vt 1. to put (thought) into
ter or state: to express an idea clearly. 2. to
fest, or reveal: to express one's anger. 3. to
P the o’pinicns, feelings, etc., of (oneself), as in
fort writing. or painting: He can express himself
sﬁ;k‘“gl' 4. to represent by a symbol character,
eloquent y'(ormula: to express water as H,0; to express
OF antities algebraically. 5. to send by ex-
- to ;press a package or merchandise. 6. to press
" eaze out: o express the juice of grapes. 7. to exude
or 8queeZ liquid, odor. etc.). as if under pressure: The
ressed a sweet perfume. 8. Genetics. (of a gene)
uc’;ive in the production of (a protein or a pheno-
to be & _adj. 9- clearly indicated; distinctly stated; defi-
ty_Pe_'x licit: plain: He defied my express command. 10.
mw’.el_Pdefmite: We have an express purpose in being
ail direct or fast, esp. making few or no interme-
h.”& Sw;')g: an express train; an express elevator. 12.
w{or direct or high-speed travel: an express highway.
13. duly or exactly formed or represented: an express
‘nu.lg& 14. pertaining to an express. an express agency.
l__n_ 15. an express ¢rain, bug, elevator, etc. 16. a sys-
tem or method of sending freight, parcels, money, etc.,
that is faster and safer, but more expensive, than ordi-
pary freight service: We agree to sgnd ti_le gac!zage by ex-
17. a company engaged in this business. 18.

ing
ead!

£X

Z.syn.

%,:ifa messenger or a message specially sent. 19.
something sent’ by express. —adu. 20. by express: to

21. Obs. expressly. [1275-1325; ME ex-
expressus (ptp. of exprimere). See EX-',
—ex-press’i-

travel express.
pressen < L
prEss’] —ex-press’er, ex-pres’/sor, n.
dle, odj. _ex-prass’/less, adj. o
—Syn. 1. declare, word, formulate. 2. mdxcapa. 4.
designate, signify, denote. 9. obvious, unambiguous.
10; particular, singular. 11. swift, rapid, nonstop. 13.
te, precise. 16. courier. —Ant. 2. conceal.

rass-age (ik spres’ij), n. 1. the business of
nmitting parcels, money, etc., by express. 2. the
chdrge for such transmission. (185560, Amer.; EXPRESS
GE]
axpress/
18901895
axpressed’ al’mond oil’. See almond oil (def. 1).

jon (ik spresh’en), n. 1. the act of express-
‘gétting forth in words: the free expression of politi-
inions.” 2. a particular word, rase, or form of
hioned expressions. . the manner or
W a thing is expressed in words; wording;
wazing: delicacy of expression. 4. the power of ex-
sing in'words: joy beyond expression. 5. indication of
pirit, character, etc., as on the face, in the voice,
artistic execution: the lyric expression embodied in
8 poetry. +6..a look or intonation expressing rsonal
ncfee m% etc.: a shocked expression. 7. tgz qual-
of expressing an attitude, emotion, etc.: a
expression; to read with expression. 8.
ressing or representing, as by symbols. 9.
ol or a combination o? symbols represent-
lation, or the like. 10. Ling. the stylistic
of an utterance (opposed to meaning).
ystem of verbal utterances specific fo a
d to content). 12. the act of expressing
. Computers. a combination of varia-
and functions linked by operation sym-
Yequired punctuation that describe a rule
a value. 14. Genetics. a. the action of a
uction of a protein or a phenotype. b.
.- [1425-75; late ME < L expression-
a'pressing out. See EXPRESS, -ION] —@X-
ady. . —ex-pres’/sion-less, adj. —ex.
U
rance; declaration, assertion, statement.
See phrase. 3. language, diction, phra-
festation, sign. 6. aspect, air.
ISV (ik spresh’/s niz‘em), n. 1. Fine
“lLe) a manner of painting, drawing,
which forms derived from nature are
gerated and colors are intensified for
ses. b.-a style of art devel-
2 , characterized chiefly by heavy,
at d‘eﬁn.e forms, sharply contrasting,
nd subjective or symbolic treatment
al:-€. German, Ex-pres-si-o-nis-mus
36s). modern art, esp. the experimen-
yles of contemporary art. 2. (often
“of playwriting and stage presentation
ha:al content of .a play, the subjective
Lharacters, symbolic or abstract repre-
ty;-and nonnaturalistic techniques of
Literature “a technique of distorting
er to represent them as they are
r.in a literary work. 4. (usually
elopment of early 20th-century
of atonality and complex, un-
melody, and form, intended to ex-

deliv/ery, Brit. See special delivery.
)

indicative of power to express: a look expressive of gratfi-
tude. 3. of, pertaining to, or concerned with expression:
Dance is a highly expressive art. 4. Sociol. (of a crowd
or group) engaging in nonpurposeful activity of an ex-
pressive and often rhythmic nature, as weeping, dancing,
or shouting. Cf. active (def. 15), orgiastic (gef. 2). 5.
Ling. of or pertaining to forms in which sounds denote a
semantic field directly and nonarbitrarily, through sound
symbolism based, to some degree, on synesthesia, as ob-
servable in onomatopoeia, rhyming and adational
compounds, and emotionally charged words such as
hypocoristics and pejoratives. [1350-1400; ME < MF;
see EXPRESS, -IVE] —ex-pres/sive-ly, adv. —ex-pres/.
sive-ness, n.

—Syn. 1, 2. EXPRESSIVE, MEANINGFUL, SIGNIFICANT,
SUGGESTIVE imply the conveying of a thought, indicating
an attitude of mind, or the like, by words or otherwise.
EXPRESSIVE suggests conveying, or being capable of con-
veying, a thought, intention, emation, etc., in an effective
or vivid manner: an expressive gesture. MEANINGFUL and
sioNiFicanNt imply an underlying and unexpressed
thought whose existence is plainly shown although its
precise nature is left to conjecture. MEANINGFUL implies
a secret and intimate understanding between the persons
involved: Meaningful looks passed between them. S1G-
NIFICANT suggests conveying important or hidden mean-
ing: On hearing this statement, he gave the officers a sig-
nificant glance. SUGGESTIVE implies an indirect or covert
conveying of a meaning, sometimes mentally stimulat-
ing, sometimes verging on impropriety or indecency: a
suggestive story or remark. See also eloquent.
OX-pres-siv-i-ty (ek’/spre siv’i té), n. 1. the quality
or state of being expressive. 2. Genetics. the degree to
which a parti r gene produces its effect in an organ-
ism. Cf. penetrance. (1930-35; < G Expressivitdit. See
EXPRESSIVE,. -ITY]

expross’/ 1ane’/. See fast lane (def. 1).

ax-pross-ly (ik spres’l&), adv. 1. for the particular or
specific purpose; specially: I came expressly to see you 2.
in an express manner; explicitly: I asked him expressly to
stop talking. [1350-1400; ME; see EXPRESS, -LY
Express’/ Mail/, Trademark. an expedited domestic
mailing service of the U.S. Postal Service, usually gua-
ranteeing delivery overnight or within 24 hours. —ex-
press/-mail/, adj.
ex-pross-man (ik spres/man, -man’), n., pl. -men
(“man, -men’). a person who makes collections or deliv-
eries for an express company. [1830-40, Amer.; EXPRESS
+ MAN!]
exXspros+so (ik spres/d), n., pl. -sos.
assoc. with EXPRESS)
express’ ri’fle, a rifle designed for firing at game at
short range. [18_80785]
express’/ war/ranty, a warranty stated explicitly in
writing by the seller of merchandise or real property
who is legally liable for its defects (distinguished from
implied warranty). o
exX+press-way (ik spres/wii’), n. a highway especially
planned for high-speed traffic, usually having few if any
intersections, limited points of access or exit, and a di-
vider between lanes for traffic moving in opposite direc-
tions. Also called limited hig Cf. super-
highway. [1940-45; EXPRESS + WAY]
ex-pro-pri-ate (eks pro/pré at/), v.t, -at-ed, -at-ing.
1. to take possession of, esp. for public use by the right
of eminent domain, thus divesting the title of the private

espresso. [by

< owner: The government expropriated the land for a re-

creation area. 2. to dispossess (a person) of ownership:
The revolutionary government expropriated the land-
owners from their estates. 3. to take (something) from
another’s possession for one’s own use: He expropriated
my -ideas for his own article. [1605-15; < ﬁL expra-
pridtus separated from one’s own (ptp. of aprt(){zri&re),
equiv. to ex- Ex-' + propri(dre) to appropriate ( eriv. of
proprius PROPER) + -afus -ATE'] —ex-pro-pri-a-ble
(eks pro’pre 3 bal), adj. —ex-pro/pri-a’tion, n. —ex-
pro/pri-a’tion-ist, adj., n. —ex-pro/pri-a’tor, n.
expt., experiment.
exptl., experimental. o
ex-pugri-asble (ek spyoa/ne bal; -spug’/ne-), adj. able
.to be overcome, conquered, defeated, etc. [1560-70; < L
cpugnabilis, equiv. to expugna(re) to take by storm {ex-
EX-' + pugnare to fight) + -bilis -BLE]
ex-pulse (ik spuis’), v.t, -pulsed, -puls-ing. Obs. to
expel. [< L expulsus; see EXPULSION] .
axspulsion (ik spul/shen), n. 1. the act-of driving out
or expelling: expulsion of air. 2. the state of being ex-
lled: The.prisoner’s expulsion from society -embittered
y;eim. - {1350-1400; ME ' < L expulsion- (s. of expulsis),
équiv. to expuls(us) driven out (ptp. of expellere to EXPEL)
¥ -ién- -10N] ’ : .
ex-pul-sive (ik spul’siv), adj. tending or serving to
expel. {1350-1400; ME < MF expulsivée fem.) < ML ex-
pulsiviis. See EXPULSION, -IVE] o
ex+punc-tion (ik spungk’shen), n. the act of expung-
ing; erasure. [1600-10; < LL i#nction- (s. of ex-
pinctia) a blotting out, equiv. to expinct(us) blotted
out (ptp. 6f expungere to EXPUNGE) + -iGn- -ION]

ex-punge (ik spunj’), v.t, -punged, -pung-ing. 1. to
‘strike or blot out; erase; obliterate. 2. to efface; wipe
out or destroy. [1595-1605; <. L expungere to blot out,
-erase, equiv. to ex- EX-' +.pungere to prick] —ex-
pung’er, n. Co o e
ex-pur-gate (ek’sper gat)), v.t, -gat-ad, -gat-ing.” 1.
to amend by removing words, passages,-etc., deemed
offensive or objectionable: Most children read an expur-
gatéd version -of ‘Grimms’ fairy tales.- 2..te.purge or
lé of moral offensiveness. [1616-25; <. L expur-

sychological .and ‘emotional life.
tonismus, See EXPRESSION, -IsM]
-pras/sion-is/tic, adj.

ly., adv.

iv), adj. 1. full of exprasién;
“shrug, 2. serying t0 express;

gatus, ptp. of expurghre to clean outf:-See EX-!, PURGE,
CATE!'] —ex/pur-ga’tion, n. —ex/pur-ga‘tor, n.:
—Syn. 1. delete, excise, censor, purge, bowdlerize.

exsplir-gas-to-ri-al . (k splr/go t6r/8 ol, -tors-), adj,
pertaining to'an expurgatoror to expurgation: {2800-10;

_EXPURGATOR(Y) + -1AL], "¢

ex-pur-ga-to-ry (ik spir’ge tor/é, -tor/é), adj. 1.
serving to expurgate. 2. of or pertaining to expurgation.
{1615-25; EXPURGATE + -ORY']

ex-quis-ite (ik skwiz’it, ek’skwi zit), adj. L. of special
beauty or charm, or rare and appealing excellence, as a
face, a flower, coloring, music, or poetry. 2. extraor-
dinarily fine or admirable; consummate: exquisite
weather. 3. intense, acute, or keen, as pleasure or pain.
4. of rare excellence of production or execution, as works
of art or workmanship: the exquisite statues of the Ren-
aissance. 5. keenly or delicately sensitive or responsive:
an exquisite ear for music; an exquisite sensibility. 6. of
particular refit t or eleg , as taste, manners,
etc., or persons. 7. carefully sought out, chosen, ascer-
tained, devised, etc. —n. 8. Archaic. a person, esp. &
man, who is excessively concerned about clothes, groom-
ing, etc; dandy; coxcomb. [1400-50; late ME < L ex-
quisitus sought after (ptp. of exquirere). See EX-!, QUEST,
Te?] —ex-quis/itedy, adv. —ex-quis/ite-ness, n.
—Syn. 1. dainty, beautiful, elegant, rare. See deli-
cate. 2. perfect, matchlesa. See fine'. 3. poignant. 4,
select, choice, precious. 6. discriminating. —Aat 1.
gross. 2. ordinary. 3. dull.

~—Pronunciation. The pronunciation of EXQUISITE has
underfone a rapid change from (ek/skwi zit) to (ik-
skwiz/it), with stress shifting to the second syliable. The
newer pronunciation is still criticized by some, but is
now more common in both the U.S. and England, and
many xounger educated speakers are not even aware of
the older one. See harass.

oxr., executor.

ex’/ rights/, Stock Exchange. without having the
right to subscribe to new issues of stock, the rights being
retained by the seller of the stock. Abbr.: xr Also, ex/-
rights/.

ex-san-gui-nate (eks sang’gws nat/), v, -nat-ed.
-natiing. —u.t. 1. to drain of blood; make bloodless.
—u.i. 2. to bleed to death. [1790-1800; < LL exsan-
guindtus bloodless, deprived of blood (ptp. of exsan-
guindre), equiv. to L ex- gx-! + sanguin- (s. of sanguis
blood; see SANGUINE) + -Gtus -ATE'] —ex-san/gui-na’-
tion, n. .

ex-san-guine (eks sang’/gwin), adj. anemic; bloodless.
[1640-50; < L exsangu(is) bloodless (see EX-, SANGUINE)
+ -INg'] —ex/san-guin/isty, n. -
exsscind (ck sind”), v.t. to cut out or off. [1655-65; <
L exscindere to destroy, tear away, equiv. to ex- EX-' +
scindere to cut, tear; see SCISSION]

ox-sect (ck sekt”), v.t. to cut out. [1635-45; < L ex-
sectus cut out, cut away, ptp. of ex(s)ecare, equiv. to ex-
EX-! + secare to cut; see SECT] —ex-sac-tile (ek sek’tl,
-til, -til), adj. —ex-sec/tlon, n.

ex-sert (ek siart’), v.t. 1. to thrust out. -—adj. 2.
thrust out; exserted. [1665-65; < L exsertus stretch-
ed out, put forth, var. of exertus; see EXERT] —eox-sor/+
tion, n.

exssert.ad (ek sar’tid), adj. Biol
the surrounding parts, as a stamen.
-ED?]

ax-sor-tile (ek sir’tl, -til, -til), adj. Biol. capable of
being exserted or protruded. [1820-30; < F exertile. See
EXSERT, -ILE]

exssicecate (ek’si kat’), v., ~cat-ed, -catdng. —u.t.
1. to dry or remove the moisture from, as a substance.
2. to dry up, as moisture. —uv.i. 3. to dry up. [1375-
1425; late ME < L exsiccitus dried up, ptp. of exsiccare,
equiv. to ex- EX-! + siccare to dry, make dry; see -ATE']
_ex/siceca’tion, n. —ex’/sic.ca’tive, adj. —ex’/slc:
ca’tor, n. . ’

axssiceca-tum (ek’/si ka’tom), n,, pl.'-tums, -ta (-to).
Bot., Mycol. a specimen intentionally dried, esp. for her-
barium display. [< NL, L exsiccatum something dried,
neut. of exsiccatus; see EXSICCATE]

exss0-lustion " (eks/ss 166/shen), n. Mineral. the proc-
ess of exsolving. [< L exsoliition- (s. of exsolutic). See
EX-!, SOLUTION] . . “ A
ex-solve - (eks solv/), v.i, -solved, -soly:ing.  Mineral.
(of two -minerals in solid solution) to separate from one
another at a._critical point in temperature. {< L exsol-

projecting 'be_yoﬁd
{1810-20; EXSERT +

vere. Se6 EX-}, SOLVE] : o R
ax-stip:u-late (eks stip’yd6 lit, -1at/), adj. Bot. hav-
ing ro stipules.-Also; estipulate. ' {1785-95; ¥x-* -+ sTIP-
ULE + -ATE'] L

X’ store’. Com. with shipping costs from the store
or warehouse to be paid by the buyer or consignee. .

exsstro-phy (ck’stro fe), n., 'pl -phies. ‘Pathol a
birth defect resulting in the eversion of ‘an organ: exstro-
phy of the bladder. [1830-40; < Gk ekstroph(?). inver-
sion of the uterus, lit., a turning inside out; (see BC-,

's_'rg’.m_:m:) + ¥ . ..
oxt., 1. extension. 2. exterior.. 3. external, 4. extin
5. extra. 6. extract. i S0
exstant (ek7stent, ik stant’), adj: .1. in existence; still
existing;. not ‘destroyed or. lost: There are only. three ex:
tant ies of the document. 2. .Archgic. standing. out;

protruding. [1535-45; .<- L_ex(s)tant- (s..of ex{(s)tdans)
¥ staréto’

standing out, prp: of exstare, equiv. to ex- EX-*’
extd., extended.

ex-tem-po-ral (ik stem/per o), odj. Archaic. extem-
on

-porapeous; extempoare. . [1560-70;" <" L extemporalis
the .spur of the mg t. See RE, -AL']
temvgoerably, adv.. 0 o5 T
ex-tem-po-ra-ne-ous. (ik stém’pe ra‘ne s),

. EXTEM

CONCISE

ox; Guer, drder, oil," b0k, boot; out; up, &
\in gallop; u as in creus;

in’ treasiure; a

ot zh a5
Tand o can Sét4e a4 ayllabic consonants,

button (but/n), See-thé full key inside the front

g &

Ccover.
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Latest Status Info Page 1 of 2

Thank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2007-09-10 08:51:26 ET

Serial Number: 73826562 Assignment Information Trademark Document Retrieval

Registration Number: 1601195

Mark (words only): ESPRESSIONS

Standard Character claim: No

Current Status: Registration canceled under Section 8.
Date of Status: 2001-06-22

Filing Date: 1989-09-20

Transformed into a National Application: No
Registration Date: 1990-06-12

Register: Principal

Law Office Assigned: (NOT AVAILABLE)

If you are the applicant or applicant's attorney and have questions about this file, please contact
the Trademark Assistance Center at TrademarkAssistanceCenter@uspto.gov

Current Location: 900 -File Repository (Franconia)

Date In Location: 1997-01-16

LAST APPLICANT(S)/OWNER(S) OF RECORD

1. ROAST OF THE TOWN, INC.

Address:

ROAST OF THE TOWN, INC.

SUITE 7 1335 WEST UNIVERSITY DRIVE
TEMPE, AZ 85281

United States

Legal Entity Type: Corporation

State or Country of Incorporation: Arizona

GOODS AND/OR SERVICES

International Class: 030
Class Status: Section 8 - Cancelled

http://tarr.uspto.gov/servlet/tarr?regser=registration&entry=1%2C601%2C195&action=Re... 9/10/2007



Latest Status Info

FRESH ROASTED COFFEES, AND CUSTOM BLENDED COFFEES AND TEAS
Basis: 1(a)

First Use Date: 1989-08-01

First Use in Commerce Date: 1989-08-02

Page 2 of 2

ADDITIONAL INFORMATION

(NOT AVAILABLE)

MADRID PROTOCOL INFORMATIO

(NOT AVAILABLE)

PROSECUTION HISTORY

2001-06-22 - Canceled Section 8 (10-year)/Expired Section 9
1996-11-17 - Section § (6-year) accepted & Section 15 acknowledged
1996-09-03 - Response received for Post Registration action
1996-07-18 - Post Registration action mailed Section 8 & 15
1996-02-15 - Section 8 (6-year) and Section 15 Filed

1990-06-12 - Registered - Principal Register

1990-03-20 - Published for opposition

1990-02-17 - Notice of publication

1989-12-21 - Approved for Pub - Principal Register (Initial exam)

1989-12-04 - Assigned To Examiner

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
MERVYN T. BRAUDE

Correspondent

MERVYN T BRAUDE

6040 EAST THOMAS ROAD
SCOTTSDALE AZ 85251

http://tarr.uspto.gov/servlet/tarr?regser=registration&entry=1%2C601%2C195&action=Re... 9/10/2007
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Latest Status Info Page 1 of 2

Thank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2007-09-10 09:44:25 ET

Serial Number: 76494546 Assignment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

Mark (words only): ESPRESSIONS

Standard Character claim: No

Current Status: Abandoned-Failure To Respond Or Late Response
Date of Status: 2005-01-19

Filing Date: 2003-03-04

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: LAW OFFICE 110

If you are the applicant or applicant's attorney and have questions about this file, please contact
the Trademark Assistance Center at TrademarkAssistanceCenter@uspto.gov

Current Location: M1X -TMO Law Office 110 - Examining Attorney Assigned

Date In Location: 2005-01-19

LAST APPLICANT(S)/OWNER(S) OF RECORD

1. Roast of the Town, Inc.

Address:

Roast of the Town, Inc.

4407 N. Saddlebag Trail

Scottsdale, AZ 85251

United States

Legal Entity Type: Corporation

State or Country of Incorporation: Arizona

GOODS AND/OR SERVICES

International Class: 030
Class Status: Active

http://tarr.uspto.gov/servlet/tarr?regser=serial &entry=76494546 &action=Request+Status 9/10/2007



Latest Status Info

fresh roasted coffees, and custom blended coffees and teas
Basis: 1(a)

First Use Date: 1989-08-01

First Use in Commerce Date: 1989-08-01

Page 2 of 2

ADDITIONAL INFORMATION

(NOT AVAILABLE)

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

2005-01-19 - Abandonment Notice Maiﬂled - Failure To Réspond
2005-01-19 - Abandonment - Failure To Respond Or Late Response
2004-06-14 - Non-final action mailed

2003-08-25 - Letter of suspension mailed

2003-08-12 - Assigned To Examiner

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Mervyn T. Braude

Correspondent

MERVYN T. BRAUDE

JABURG & WILK, P.C.

3200 N. CENTRAL AVENUE, SUITE #2000
PHOENIX, ARIZONA 85012

Phone Number: 602/ 248-1045

Fax Number: 602 / 248-0522

http://tarr.uspto.gov/servlet/tarr?regser=serial&entry=76494546 &action=Request+Status

9/10/2007
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Latest Status Info Page 1 of 3

Thank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2007-09-10 10:08:19 ET

Serial Number: 78851222 Assignment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

ESPRESSIONS

(words only): ESPRESSIONS

Standard Character claim: Yes

Current Status: An office action suspending further action on the application has been mailed.
Date of Status: 2007-05-10

Filing Date: 2006-03-31

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: LAW OFFICE 101

Attorney Assigned:

Current Location: L1X -TMEG Law Office 101 - Examining Attorney Assigned

Date In Location: 2007-05-10

LAST APPLICANT(S)/OWNER(S) OF RECORD

1. Roast of the Town, Inc.
Address:

Roast of the Town, Inc.
4407 N. Saddlebag Trail

http://tarr.uspto.gov/servlet/tarr?regser=serial&entry=78851222&action=Request+Status 9/10/2007



Latest Status Info

Scottsdale, AZ 85251

United States

Legal Entity Type: Corporation

State or Country of Incorporation: Arizona

Page 2 of 3

GOODS AND/OR SERVICES

International Class: 030

Class Status: Active

fresh roasted coffees, and custom blended coffees and teas
Basis: 1(a)

First Use Date: 1989-08-01

First Use in Commerce Date: 1989-08-02

ADDITIONAL INFORMATION

(NOT AVAILABLE)

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

2007-05-10 - LETTER OF SUSPENSION E-MAILED
2007-05-10 - Suspension Letter Written

2007-04-19 - Teas/Email Correspondence Entered
2007-04-19 - Communication received from applicant
2007-04-19 - Assigned To LIE

2007-03-16 - TEAS Response to Office Action Received
2006-09-16 - Non-final action e-mailed

2006-09-16 - Non-Final Action Written

2006-09-13 - Assigned To Examiner

2006-04-11 - Notice Of Pseudo Mark Mailed

2006-04-06 - New Application Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

http://tarr.uspto.gov/servlet/tarr?regser=serial&entry=78851222&action=Request+Status

9/10/2007



Latest Status Info

Page 3 of 3

Attorney of Record
Heather L. Buchta, Esq.

Correspondent

HEATHER L. BUCHTA, ESQ.

QUARLES & BRADY STREICH LANG LLP
ONE RENAISSANCE SQUARE

TWO NORTH CENTRAL AVENUE
PHOENIX, AZ 85004-2391

Phone Number: 602-229-5228

Fax Number: 602-229-5690

http://tarr.uspto.gov/servlet/tarr?regser=serial&entry=78851222&action=Request+Status

9/10/2007
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1656800

1O ALL, TO WHOMTHESE; PRESENTS) SHATE, COMES
UNITED STATES DEPARTMENT OF COMMERCE

United States Patent and Trademark Office

September 07, 2007

THE ATTACHED U.S. TRADEMARK REGISTRATION 2,760,766 IS
CERTIFIED TO BE A TRUE COPY WHICH IS IN FULL FORCE AND
EFFECT WITH NOTATIONS OF ALL STATUTORY ACTIONS TAKEN
THEREON AS DISCLOSED BY THE RECORDS OF THE UNITED STATES
PATENT AND TRADEMARK OFFICE.

REGISTERED FOR A TERM OF 10 YEARS FROM September 09, 2003

SAID RECORDS SHOW TITLE TO BE IN:
THE SMITH AGENCY, LTD
A GEORGIA CORPORATION

By Authority of the

Under Secretary of Commerce for Intellectual Property
and Director of the United States Patent and Trademark Office

L Ectele D

L. EDELEN
Certifying Officer




Int. Cl.: 30
Prior U.S. Cl.: 46

Reg. No. 2,760,766
United States Patent and Trademark Office  Registered Sep. 9, 2003
TRADEMARK
PRINCIPAL REGISTER
ESPRESSIONE

ESPRESSSIOIIS\)IE INTERNATIONAL, LTD. (PART- FIRST USE 3-15-2001; IN COMMERCE 3-15-2001.
NERSHI

1 REGENCY PARADE

FINCHLEY ROAD SER. NO. 76-260,897, FILED 5-23-2001.

LONDON NW3 SEQ, UNITED KINGDOM

FOR: COFFEE, IN CLASS 30 (U.S. CL. 46). ROBERT LORENZO, EXAMINING ATTORNEY
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Espressions Coffee, Aurora, NE
Espressions Coffee House, Mebane, NC

Espressions coffee bar, Fairmont Hotel,
San Francisco, CA

Shirley’s Espressions

Toomers Coffee Espressions
Auburn, AL



Espressions Coffee http://www.espressionscoffee.com/home.htm

Espressions Coffee

Coffee Lovers

The tantalizing aroma of freshly brewed
coffee greets you at the door. Custom
roasted whole beans from around the
world are ground just moments before the
brewing process to give you a fresh
smooth flavor in every cup.

Home | Photo Tour | Coffees & Teas | Ice Cream | Sandwiches | Entertainment |
Location

updated: 2 September 2002
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