Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov
ESTTA Tracking number: ESTTA217859

Filing date: 06/13/2008

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92047162

Party Plaintiff
Fresh Express Incorporated

Correspondence E. Lynn Perry

Address Perry IP Group A Law Corporation
4 Embarcadero Center 39th Floor
San Francisco, CA 94111
UNITED STATES
Iperry@perryip.com

Submission Motion for Summary Judgment

Filer's Name Raffi V. Zerounian

Filer's e-mail rzerounian@harveysiskind.com

Signature /Raffi Zerounian/

Date 06/13/2008

Attachments Brief and Declaration.pdf ( 19 pages )(1062708 bytes )

Perry Decl.Exhs. A-J.080613.pdf ( 57 pages )(2183100 bytes )



http://estta.uspto.gov

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Cancellation No.: 92047162

FRESH EXPRESS INCORPORATED,
Reg. No. 1,758,520

Petitioner,
Issued: March 16, 1993

V.
Mark: SALAD BAR

SUPREME OIL COMPANY,
PETITIONER’S MOTION FOR

Respondent. SUMMARY JUDGMENT AND
SUPPORTING MEMORANDUM

Petitioner Fresh Express Incorporated (“Fresh Express” or “Petitioner”), hereby moves for
summary judgment pursuant to Federal Rule of Civil Procedure 56 and 37 C.ER. § 2.127(e) that
Respondent Supreme Oil Company (“Supreme Oil” or “Respondent”) has abandoned the mark SALAD
BAR (Reg. No. 1,758,520), which is the subject of this cancellation proceeding. The basis for seeking
to cancel the mark is Respondent’s abandonment of the mark through nonuse as demonstrated by
Respondent’s complete failure to respond to Petitioner’s Requests for Admission and other discovery
requests.

1. INTRODUCTION

This is a straightforward case of a trademark registrant that has admitted it abandoned its
trademark through nonuse for at least the last seven years on most if not all of the goods listed in its
registration, namely “salad dressing, salad oils and mayonnaise” and “relish, tartar sauce, vinegars,

k3

spices, capers, condiments; namely, marinated mushrooms; mustards, rice and food flavorings.” See
Declaration of E. Lynn Perry in Support of Petitioner’s Motion for Summary Judgment (“Perry

Decl.”) 44, Exhibit (“Exh.”) A. As set forth below, despite having over eight months to respond to

Petitioner’s discovery requests, Respondent has failed to produce any competent evidence that it has ever

1
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used the mark SALAD BAR (“Respondent’s Mark”), let alone evidence that refutes abandonment of that
mark. The undisputed facts of this case—and, indeed, Respondent’s own admissions—support a finding
that Respondent has not used Respondent’s Mark for some fifteen years and had no bona fide intent to
resume use.

This proceeding has gone on far too long without progress. Petitioner served its discovery
requests in September of 2007. Perry Decl. §9-11. To date, Respondent has simply failed to object to or
answer any of Petitioner’s discovery requests. Perry Decl. 128. The discovery period closed on April
15, 2008. Due to Respondent’s complete failure to respond, Petitioner’s requests for admission are
deemed admitted. These admissions conclusively establish that Respondent has abandoned the
descriptive SALAD BAR mark. Despite being given ample opportunity and reminders, at no time has
Respondent even attempted to explain or justify its lengthy delay. Respondent has simply disregarded its
obligation to cooperate in discovery.

There is no genuine issue of material fact that Respondent has not used Respondent’s Mark for
many years and has no intent to resume use. Accordingly, for the reasons set forth below, Petitioner
respectfully requests the Board to grant summary judgment in favor of Petitioner and to issue an order
canceling the registration which is the subject of this cancellation proceeding.

IL BACKGROUND

Fresh Express filed an application to register SALAD BAR EXPRESS (Ser. No. 78/719,905)
for “Garden vegetable and fruit salads; salad kits consisting primarily of lettuce, nuts, berries, fruits,
cheese, chicken, bacon bits, nuts, and croutons” on September 23, 2005. Perry Decl. §3; Exh. A.

The Examining Attorney assigned to the application refused registration of Petitioner’s mark
due to the existence of Reg. No. 1,758,520 for SALAD BAR covering “salad dressing, salad oils and
mayonnaise” and “relish, tartar sauce, vinegars, spices, capers, condiments; namely, marinated
mushrooms; mustards, rice and food flavorings,” belonging to Respondent Supreme Oil Company
(“Respondent,” “Registrant,” or “Supreme Oil”). Perry Decl. 4; Exh. A.

On or about February 16, 2007, Fresh Express hired a professional investigator, DJ Brooks of
National Trademark Investigations, to investigate Respondent’s use of Respondent’s Mark. See

Declaration of DJ Brooks in Support of Petitioner’s Motion for Summary Judgment (“Brooks
2-
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Decl.”); Perry Decl. §5-6. Mr. Brooks was instructed to determine whether Respondent’s Mark was
presently being used by Supreme Oil Company, and if not, to ascertain when, if ever, and during
what timé Respondent had used its trademark. In addition, Mr. Brooks was asked to determine if
Supreme Oil Company had any present plans to use Respondent’s Mark in the future. On or about
February 20, 2007, Mr. Brooks delivered to Fresh Express his investigation report in response to the
request. /d.; Exh. B.

As set forth in greater detail in the Brooks Declaration, the investigator found no evidence
that Respondent’s Mark had ever been used by Respondent. See generally Brooks Decl.; Perry Decl.
95-6, Exh. B. Mr. Brooks’s investigation included extensive Internet research and a telephone
conference with a senior sales representative who had been employed by Supreme Oil for over
sixteen years. The senior sales representative described himself as “very familiar with the Supreme
Oil and Admiration Foods line.” Brooks Decl. 13. He repeatedly confirmed that Supreme Oil had
not marketed a “Salad Bar” product during the sixteen years of his service with the company. Brooks
Decl. 15. The senior sales representative also stated that Supreme Oil had no intention of producing
a product under the brand name “Salad Bar.” Brooks Decl. §16. He also stated that Supreme Oil’s
only foreseeable product offerings are what presently appears on the company’s website. Brooks
Decl. 416. Supreme Oil’s website makes no reference to any products offered under the mark
SALAD BAR. Brooks Decl. §16. Mr. Brooks did not find any evidence to suggest that Respondent
had ever offered any goods under Respondent’s Mark or that it had any plans to do so. See generally
Brooks Decl.; Perry Decl. 95; Exh. B.

In light of this, on February 14, 2007, Fresh Express initiated this cancellation proceeding
based on its belief that Supreme Oil had abandoned the SALAD BAR mark. Throughout this
cancellation proceeding, Petitioner made several attempts to obtain evidence showing any use of
Respondent’s Mark, both through formal discovery and informal means. Perry Decl. 8.
Nevertheless, no such evidence has been produced. Id.

On September 10, 2007, Petitioner properly served Petitioner’s Requests for Admission to

Registrant Nos. 1-104 (“Requests for Admission” or “RFAs”), Petitioner’s First Set of Interrogatories

3.
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to Registrant Nos. 1-21 (“Interrogatories”), and Petitioner’s Requests for Production of Documents to
Registrant (hereinafter collectively “Petitioner’s Discovery”). Perry Decl. 19-11, Exhs. C-E.

Petitioner’s RFAs requested that Respondent admit that it has not used Respondent’s Mark
during each year from 2000 to 2007 for each item listed in the identification of goods and services.
Perry Decl. 19; Exh. C (RFAs Nos. 14-104). In addition, the RFAs request that Respondent admit
that it has not used Respondent’s Mark for each of the goods listed in the identification of goods and
services between 1993 and 1999. Perry Decl. §9; Exh. C (RFAs Nos. 1-13).

Petitioner’s Document Requests also sought evidence of Respondent’s use of its mark,
including use since March 16, 1993, Respondent’s claimed date of first use of Respondent’s Mark.
Perry Decl. 11, Exh. E (Document Request No. 6). Petitioner also requested other documentary
evidence that might establish that Respondent had sold or offered to sell goods or otherwise used
Respondent’s Mark and during what timeframe, including the following: Respondent’s channels of
trade (Document Requests No. 8); planned or actual advertising (Document Request No. 9);
examples or copies of advertisements and display items (Document Request No. 10); documents
concerning communications with advertising agencies, publishers, sellers, and vendors concerning
advertising, promotion, or marketing (Document Request No. 14); and documents concerning sales
solicitations in connection with any goods associated with the mark (Document Request No. 15).
Perry Decl. q11; Exh. E. In addition, Petitioner sought samples of documents which describe,
advertise, offer, or refer to the goods associated with the mark SALAD BAR (Document Request No.
19). Perry Decl. §11; Exh. E.

Petitioner’s Interrogatories sought, inter alia, the following information concerning use: a
description of all goods and services provided by Respondent under Respondent’s Mark
(Interrogatory No. 1); the first use date of Respondent’s Mark (Interrogatory No. 5); a description of
use of Respondent’s Mark during the years 1993 through 2007 (Interrogatory Nos. 6-7); the identity
of persons with knowledge of that use (Interrogatory Nos. 6-7); documents tending to prove that use;
a description of advertising and market research relating to Respondent’s Mark (Interrogatory Nos. 8-
9); a description of budgets and revenue projections for Respondent’s Mark (Interrogatory Nos. 13-

14). Perry Decl. 410, 15; Exh. D.
4.
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As mentioned above, in addition to its formal discovery requests, Petitioner’s counsel also
attempted to obtain evidence of use of Respondent’s Mark through informal means. In an email sent
to counsel for Respondent, dated September 18, 2007, Petitioner’s counsel suggested that the parties
informally exchange information. Perry Decl. {16.

Respondent’s responses to Petitioner’s discovery request were initially due on October 15,
2007, 35 days after service by U.S. mail. Perry Decl. 17. Through its counsel, Respondent orally
requested an extension of time to respond to Petitioner’s discovery requests, which was granted to
November 14, 2007. Petitioner’s counsel does not recall having received any further extension
requests from Respondent. Certainly, no further extensions were ever granted or confirmed in
writing. Although Respondent’s counsel failed to request any further extensions, she did continue to
promise responses for several months. Perry Decl. §17.

In mid-October 2007, Petitioner’s counsel left a message for Respondent’s counsel again
suggesting an informal exchange of information, as well as requesting responses to discovery and
Respondent’s evidence of use, if any. In an email dated October 18, 2007, Respondent’s counsel
responded that she thought it was fine if the parties exchanged documents informally. She further
wrote that her client was in the process of gathering the discovery materials, and that she would
forward them to Petitioner when she received them from her client. Perry Decl. §18; Exh. G.

On November 1, 2007, Petitioner’s counsel emailed Respondent’s counsel referring to
Respondent’s promised evidence of use. Perry Decl. §19. In an email dated November 1, 2007,
Respondent’s counsel stated that she would produce evidence concerning Respondent’s use of the
mark SALAD BAR by the end of the month. Perry Decl. 19; Exh. H. She did not do so, however.

During a telephone conference on January 15, 2008, Respondent’s counsel again promised to
produce evidence of use of Respondent’s Mark. Perry Decl. §20. In an email dated February 4,
2008, in the context of a settlement proposal, Petitioner’s counsel requested documentation
establishing Respondent’s continuing use of the mark SALAD BAR. Perry Decl. 21; Exh. L

On February 6, 2008, Respondent’s counsel sent Petitioner an email with seven undated
documents which purported to be product labels for some of the goods covered by Respondent’s

registration. The labels were not affixed to any goods, and no documentation accompanied the labels
-5-
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which might tend to prove that Respondent’s Mark was in use at some time, or when that use
occurred or ceased. Perry Decl. §22.

On February 7, 2008, Petitioner’s counsel wrote an email to Respondent’s counsel stating that
the labels did not appear to show use of the mark on goods, and asked if Respondent had any such
evidence. Perry Decl. 423; Exh. J. On March 3, 2008, Respondent’s counsel had a phone conference
with Petitioner’s counsel. During that conference, Petitioner’s counsel again requested proof
showing use of the mark SALAD BAR (such as invoices, shipping receipts, or other evidence
showing use of the mark). Perry Decl. §24.

On March 17, 2008, Respondent’s counsel telephoned Petitioner’s counsel. Petitioner’s
counsel again requested proof showing use of the mark SALAD BAR. Petitioner’s counsel also
pointed out that Petitioner’s Discovery had requested this information and materials, that responses
were due long ago but had not been supplied nor objections made, and that the Requests for
Admission are therefore deemed admitted, and that, if necessary, Petitioner would move for an order
precluding Respondent’s attempt to submit any evidence that it had not produced in response to
Petitioner’s Discovery. Respondent’s counsel responded that he would “have to file papers.” He
asked for a 60 day extension of the discovery cut-off, and Petitioner agreed to grant only a 30 day
extension. Perry Decl. §25.

Nevertheless, Respondent filed a Motion to Suspend the proceedings and represented that it
was stipulated. Petitioner immediately filed a Motion to Reopen, which was granted by the Board,
closing discovery on April 15, 2008. In Petitioner’s Motion to Reopen, Petitioner pointed out the
following: (a) discovery has been open nearly a year; (b) Respondent has taken no discovery; (c)
Petitioner served Petitioner’s Discovery; (d) Respondent has not responded except to produce seven
undated labels; and therefore, objections are waived and the RFAs are deemed admitted. Respondent
filed no response to Petitioner’s motion, which the Board granted. The Discovery Period Closed on
April 15, 2008. Perry Decl. §26-27.

To date, Respondent’s only response to Petitioner’s discovery requests has consisted of the
production of seven undated product labels. Respondent has not otherwise responded with answers

or objections to Petitioner’s Discovery. Perry Decl. §28.
-6-
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. ARGUMENT

A. Summary Judgment is Warranted

Summary judgment is appropriate when there is no genuine issue of material fact requiring a
trial. See Flow Tech., Inc. v. Picciano, 18 USPQ2d 1970, 1971-71 (T.T.A.B. 1991). The Federal
Circuit has noted that the “basic purpose of summary judgment is one of judicial economy.” Pure
Gold, Inc. v. Syntex (U.S.4.), Inc., 739 F.2d 624, 222 U.S.P.Q. 741, 743 (Fed. Cir. 1984) (affirming
the Board’s grant of summary judgment). It is against public policy to conduct unnecessary trials,
and summary judgment is favored when the time and expense of a full trial can be avoided through
the summary judgment procedure. See id.

The burden of a party moving for summary judgment is met by showing “that there is an
absence of evidence to support the nonmoving party’s case.” Celotex Corp. v. Catrett, 471 US 317,
322-24 (1986). When the moving party shows that no genuine issue of material fact exists, the
nonmoving party “may not rest upon the mere allegations or denials of [its] pleadings.” Fed. R. Civ.
Pro. 56 (¢). Rather, the nonmoving party must respond, setting “forth specific facts showing that
there is a genuine factual issue for trial.” Id. A factual dispute is genuine only if, on the evidence of
record, a reasonable fact finder could resolve the matter in favor of the nonmoving party. See Lloyd’s
Food Products, Inc. v. Eli’s, Inc., 987 F.2d 766, 767, 25 U.S.P.Q.2d 2027, 2029 (Fed. Cir. 1993).

Here, based on the conclusively established facts from Respondent’s deemed admissions,
there are no remaining issues of material fact. Thus, the determination of whether Respondent
abandoned Respondent’s Mark is a question of law and wholly appropriate for disposition on
summary judgment.

B. Petitioner’s Requests for Admission Establishing Abandonment Stand Admitted

Respondent is deemed to have admitted the facts necessary to establish that it has abandoned
its mark. On September 10, 2007, Petitioner served Respondent with its Requests for Admissions, to
which responses were due on November 14, 2007 when the last extension expired. Perry Decl. 99-
11, 17; Exhibit C-E. Respondent did not respond—by the deadline or otherwise—to any of these
requests. Perry Decl. § 128. Accordingly, Petitioner’s Requests for Admissions are deemed admitted.

See Fed. R of Civ. P. 36(a)-(b); TBMP § 407.03 (“If a party on which requests for admission have
27
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been served fails to timely respond thereto, the requests will stand admitted . . . .”); Pinocchio’s Pizza,
Inc. v. Sandra Inc., 11 U.S.P.Q.2d 1227 (T.T.A.B. 1989) (“Since no responses were made to the
requests for admission, they are deemed admitted. See: Rule 36, FRCP”); see also TBMP §411.04.

These admissions are conclusive on the matters admitted. See Fed. R of Civ. P. 36(b) (“A
matter admitted under this rule is conclusively established . . . .”) (emphasis added); see also
McDonald's Corp. v. Do, 2001 U.S. Dist. LEXIS 10457 (E.D. Va. Apr. 30, 2001) (“we deem
[Defendant] to have admitted the allegations set forth in Plaintiff's First Request for Admissions,
which effectively establish each of plaintiff's claims against [Defendant]”); Villager Franchise Sys. v.
Dhami, Dhami & Virk, 2006 U.S. Dist. LEXIS 6114 (E.D. Cal. Jan. 26, 2006) (holding admissions
established through a failure to respond can “serve as the factual predicate for summary judgment:
and are ‘conclusively established.””)

The Board routinely grants summary judgment where all elements of the movant’s claim have
been established by the other party’s failure to respond to requests for admission. See e.g., Royal
Bodycare, Inc. v. Miracle Minerals, Inc., Cancellation No. 30,109, 2001 WL 403256, at *2 (T.T.A.B.
April 19, 2001) (unpublished); Principal Financial Services, Inc. v. Beacon Bank, Opposition No.
91,156,074 (T.T.A.B. May 26, 2004) (unpublished); E. & J. Gallo v. Fine Spirits Distribution, LLC,
Opposition No. 91175854 (T.T.A.B. May 22, 2008) (unpublished).

C. The Admitted and Undisputed Facts Establish Abandonment

Section 45 of the Lanham Act provides that a mark is abandoned when “its use has been
discontinued with intent not to resume such use. Intent not to resume may be inferred from
circumstances.” 15 U.S.C. § 1127. Moreover, nonuse of a mark “for 3 consecutive years shall be
prima facie evidence of abandonment.” Id. Here, “use” of a mark is defined as “the bona fide use of
such mark made in the ordinary course of trade, and not made merely to reserve a right in a mark.”
Id. “The prima facie case ‘eliminates the challenger’s burden to establish the intent element of
abandonment as an initial part of [his] case,” and create a rebuttable presumption that the registrant
abandoned the mark without intent to resume or commence use under the statute.” Rivard v. Linville,
133 F.3d 1446, 1449 (Fed. Cir. 1998) (quoting Imperial Tobacco, Ltd. v. Philip Morris, Inc., 899 F.2d
1575, 1579 (Fed. Cir. 1990)). This presumption can only be overcome if registrant “produce(s]

_8-
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evidence that he either used the mark during the statutory period or intended to resume or commence
use.” Id. “To prove excusable nonuse, the registrant must produce evidence showing that, under the
particular circumstances, his activities are those that a reasonable businessman, who had a bona fide
intent to use the mark in United States commerce, would have undertaken.” Id.

Here, Respondent has admitted to not having used Respondent’s Mark on any of the goods
listed in its registration since at least 1993. See Perry Decl. 9; Exh. C (Requests for Admission Nos.
14-104).

Fifteen years of nonuse clearly establishes that Respondent has abandoned Respondent’s Mark.
See Rivard, 133 F.3d at 1449 (finding abandonment after 5 years of nonuse). Even if Respondent has
recently resumed use or has made plans to resume use, the registration is still subject to cancellation
because the mark has already been abandoned. See Cerveceria Centroamericana, S.A. v. Cerveceria
India, Inc., 892 F.2d 1021, 1027 n.7 (Fed. Cir. 1989) (“Once a trademark is abandoned, its registration
may be cancelled even if the registrant resumes use.”) This nonuse may also be grounds for canceling
the registration due to fraud before the USPTO. ! Accordingly, Respondent’s admissions regarding its
many years of nonuse of the mark SALAD BAR conclusively establish that Respondent has abandoned
the mark.

D. Respondent Is Precluded from Introducing Any Evidence Responsive to
Petitioner’s Discovery Requests

A party that fails to respond to a discovery request is thereafter estopped from later
introducing the information sought in the request as part of its evidence. See ConAgra v. Saaverdra,
4 USPQ2d 1245, 1247 n.6, 1987 TTAB LEXIS 32 (T.T.A.B. 1987) (excluding from consideration
registrant’s evidence that was encompassed by petitioner’s discovery requests); Nat'l Aeronautics
and Space Admin. v. Bully Hill Vineyards, Inc., 3 USPQ2d 1671, 1672 n.3, 1987 TTAB LEXIS 67
(T.T.A.B. 1987) (“We have excluded from consideration those exhibits identified in applicant’s brief

which fall within the scope of documents requested by applicant during discovery but which were not

! Although Respondent was apparently not using Respondent’s Mark, Respondent declared under oath in its Sections 8
and 15 declarations in 2003 that it was still using the SALAD BAR mark and had continuously used it for the preceding
five years. See Herbaceuticals, Inc. v. Xel Herbaceuticals, Inc., Cancellation No. 92045172 (March 7, 2008) (fraud found
where knowing false statements were made in statement of use).

9.

PETITIONER’S MOTION FOR SUMMARY JUDGMENT Cancellation No.: 92047162
AND SUPPORTING MEMORANDUM Docket No. 4634-165.1




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

produced until opposer sought to introduce them during trial”); TMBP § 527.01(e); ¢f. Presto
Products, Inc. v. Nice-Pak Products, Inc., 9 USPQ2d 1895, 1896 n.5, 1988 TTAB LEXIS 60
(T.T.A.B. 1988) (holding “a party who has refused (even rightfully) to produce information sought in
a discovery request may not thereafter rely on the information as evidence in its behalf”). Here,
Respondent has not produced any competent evidence rebutting abandonment in response to
Petitioner’s Discovery. Perry Decl. §28.

Petitioner sought evidence concerning Respondent’s use of Respondent’s Mark in its
Document Requests and Interrogatories. Perry Decl. 49-11; Exhs. C-E. To date, Respondent has
only produced seven undated labels that do not show that Respondent used Respondent’s Mark.
Perry Decl. 28. Petitioner’s counsel requested evidence of invoices, shipping documents, and other
types of evidence that tend to establish when and where products were sold in commerce. Petry Decl.
49-11; Exhs. C-E. No such documents were produced. Perry Decl. 428. Respondent is a company
with nationwide operations. Its failure to proffer any competent evidence rebutting abandonment during
the course of this proceeding is inexcusable.

Respondent therefore should be precluded from introducing any evidence encompassed by
Petitioner’s Discovery that Respondent failed to produce, including any evidence showing use of
Respondent’s Mark.

V. CONCLUSION

Respondent was given every opportunity—and over eight months—to prove that it has not
abandoned Respondent’s Mark. Its failure to do so is telling. Respondent has conclusively established
through its deemed admissions that it has abandoned the mark. Moreover, any evidence not produced

during this proceeding should be excluded due to Respondent’s failure to cooperate in discovery. No

I/
"
-10-
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factual issues remain, and Respondent cannot supplement the record. Respondent therefore respectfully

requests that the Board grant summary judgment and cancel Respondent’s Mark due to Respondent’s

abandonment through nonuse.

Dated: June 13, 2008.

ey

AAL

E. Lynn Perry \
f!

Perry IP Group ALC Lw,!/
E. Lynn Perry

4 Embarcadero Center, 39th Floor
San Francisco, CA 94111
Telephone: (415) 398-6300

Harvey Siskind LLP

Raffi V. Zerounian

Four Embarcadero Center, 39th Floor
San Francisco, CA 94111

Telephone: (415) 354-0100
Facsimile: (415) 391-7124
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Cancellation No.: 92047162
FRESH EXPRESS INCORPORATED,
Reg. No. 1,758,520
Petitioner,
Issued: March 16, 1993
V.
Mark: SALAD BAR
SUPREME OIL COMPANY,
DECLARATION OF E. LYNN PERRY
Respondent. IN SUPPORT OF PETITIONER’S
MOTION FOR SUMMARY
JUDGMENT
1. I am a principal of the law firm Perry IP Group ALC, and am counsel of record for

Petitioner Fresh Express Incorporated (hereinafter “Petitioner”).

2. I have personal knowledge of the matters stated herein, and, if called as a witness, I
could and would testify competently thereto. I make this declaration in support of Petitioner’s
Motion for Summary Judgment.

3. Fresh Express filed an application to register SALAD BAR EXPRESS (Ser. No.
78/719,905) for “Garden vegetable and fruit salads; salad kits consisting primarily of lettuce, nuts,
berries, fruits, cheese, chicken, bacon bits, nuts, and croutons” on September 23, 2005.

4. The Examining Attorney assigned to the application refused registration of
Petitioner’s mark due to the existence of Reg. No. 1,758,520 for SALAD BAR (“Respondent’s
Mark™) covering “salad dressing, salad oils and mayonnaise” and “relish, tartar sauce, vinegars,
spices, capers, condiments; namely, marinated mushrooms; mustards, rice and food flavorings,”

belonging to Respondent Supreme Oil Company (“Respondent” or “Supreme Oil”). A ftrue and

1
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correct copy of the Examining Attorney’s final refusal to register SALAD BAR EXPRESS due to the
existence of Reg. No. 1,758,520 for SALAD BAR and the TESS printout for the application is
attached hereto as Exhibit A.

5. On or about February 16, 2007, I hired a professional investigator, DJ Brooks of
National Trademark Investigations, to investigate Respondent’s use of Respondent’s trademark. See
Declaration of DJ Brooks in Support of Petitioner’s Motion for Summary Judgment (“Brooks
Decl.”). I instructed Mr. Brooks to determine whether Respondent’s Mark was presently being used
by Supreme Oil Company, and if not, to ascertain when, if ever, and during what time Respondent
had used its trademark. In addition, I asked Mr. Brooks to determine if Supreme Oil Company had
any present plans to use Respondent’s Mark in the future. On or about February 20, 2007, Mr.
Brooks delivered to me his investigation report in response to my request. A true and correct copy of
the investigator’s report is attached hereto as Exhibit B.

6. As set forth in greater detail in the Brooks Declaration, the investigator found no
evidence that Respondent’s Mark had ever been used by Respondent. The investigator also reported
that Respondent was not currently using Respondent’s Mark, and that Respondent had no present
plans to use it in the future. See generally Brooks Decl.; Exhibit B.

7. Therefore, on February 14, 2007, Fresh Express initiated this cancellation proceeding
based on its belief that Supreme Oil had abandoned the SALAD BAR mark.

8. Throughout this cancellation proceeding, I have made several attempts to obtain
evidence showing Respondent’s use of Respondent’s Mark, both through formal discovery and
informal means. Nevertheless, evidence that would prove use has not been produced.

9. On September 10, 2007, Petitioner properly served on Respondent Petitioner’s
Requests for Admission to Registrant Nos. 1-104 (“Requests for Admission” or “RFA”) using U.S.

Mail. A true and correct copy of Petitioner’s Requests for Admission is attached hereto as Exhibit C.
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10.  On September 10, 2007, Petitioner properly served on Respondent Petitioner’s First
Set of Interrogatories to Registrant Nos. 1-21 (“Interrogatories”) using U.S. Mail. A true and correct
copy of Petitioner’s Interrogatories is attached hereto as Exhibit D.

11.  On September 10, 2007, Petitioner properly served on Respondent Petitioner’s
Requests for Production of Documents to Registrant (“Document Requests™) using U.S. Mail. A true
and correct copy of Petitioner’s Document Requests is attached hereto as Exhibit E. Collectively,
Petitioner’s discovery requests shall be referred to as “Petitioner’s Discovery.”

12. On September 10, 2007, Petitioner properly served on Respondent a form of
protective order suggested by the Board. A true and correct copy of this protective order is attached
hereto as Exhibit F.

13.  Petitioner’s RFAs requested that Respondent admit that it has not used Respondent’s
Mark during each year from 2000 to 2007 for each item listed in the identification of goods and
services. See Exhibit C (RFAs Nos. 14-104). In addition, the RFAs request that Respondent admit
that it has not used Respondent’s Mark for each of the goods listed in the identification of goods and
services between 1993 and 1999. See Id. (RFAs Nos. 1-13).

14.  Petitioner’s Document Requests also sought evidence of Respondent’s use of its mark,
including use since March 16, 1993, Respondent’s claimed date of first use of Respondent’s Mark in
its trademark registration. Exhibit E (Document Request No. 6). Petitioner also requested other
documentary evidence that might establish that Respondent had sold or offered to sell goods or
otherwise used Respondent’s Mark and during what timeframe, including the following:
Respondent’s channels of trade (Document Requests No. 8); planned or actual advertising (Document
Request No. 9); examples or copies of advertisements and display items (Document Request No. 10);
documents concerning communications with advertising agencies, publishers, sellers, and vendors
concerning advertising, promotion, or marketing (Document Request No. 14); and documents

concerning sales solicitations in connection with any goods associated with the mark (Document
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Request No. 15). In addition, Petitioner sought samples of documents which describe, advertise,
offer, or refer to the goods associated with the mark SALAD BAR. /d. (Document Request No. 19).

15.  Petitioner’s Interrogatories sought, inter alia, the following information concerning
use: a description of all goods and services provided by Respondent under Respondent’s Mark
(Interrogatory No. 1); the first use date of Respondent’s Mark (Interrogatory No. 5); a description of
use of Respondent’s Mark during the years 1993 through 2007 (Interrogatory Nos. 6-7); the identity
of persons with knowledge of that use (Interrogatory Nos. 6-7); documents tending to prove that use;
a description of advertising and market research relating to Respondent’s Mark (Interrogatory Nos. 8-
9); a description of budgets and revenue projections for Respondent’s Mark (Interrogatory Nos. 13-
14).

16.  In an email sent to Amanda Roach, counsel for Respondent, dated September 18,
2007, 1 suggested that the parties informally exchange information, and I requested a 60 day
extension of the discovery cutoff, which was granted.

17.  Respondent’s responses to Petitioner’s Discovery were initially due on October 15,
2007, within 35 days of service by U.S. mail. Through its counsel, Respondent orally requested an
extension of time to respond to Petitioner’s discovery requests, which was granted to November 14,
2007. 1 do not believe that Respondent’s counsel ever asked for another extension. Certainly, no
further extensions were ever granted or confirmed in writing. Although Respondent’s counsel failed
to request any further extensions, she did continue to promise responses for several months.

18.  In mid-October 2007, 1 left a message for Respondent’s counsel suggesting an
informal exchange of information, as well as requesting responses to discovery and Respondent’s
evidence of use, if any. In an email dated October 18, 2007, Ms. Roach responded that she thought it
was fine if the parties exchanged documents informally. She further wrote that her client was in the
process of gathering the discovery materials, and that she would forward them to me when she

received them from her client. A copy of the October 18 email is attached hereto as Exhibit G.
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19. On November 1, 2007, I emailed Ms. Roach, requesting a 60 day extension of the
discovery cut-off, and referring to their promised evidence of use. In an email dated November 1,
2007, Ms. Roach consented, and the cut-off was extended to January 16, 2008. A copy of the
November 1 email is attached hereto as Exhibit H. In that email, Ms. Roach stated that she would
send me evidence concerning Respondent’s use of the Respondent’s Mark by the end of the month.

20.  During a telephone conference on January 15, 2008, Ms. Roach again promised to
send me evidence of use of Respondent’s Mark.

21. In an email dated February 4, 2008, in the context of a proposal of settlement, I
requested documentation establishing Respondent’s continuing use of the mark SALAD BAR. A
true and correct copy of the February 4, 2008 email (with redactions) is attached hereto as Exhibit [.

22. On February 6, 2008, Ms. Roach emailed me seven undated documents which
purported to be product labels for some of the goods covered by Respondent’s registration. The
labels were not affixed to any goods, and no documentation accompanied the labels which might tend
to prove that Respondent’s Mark was in use at some time, or when that use occurred or ceased.

23. On February 7, 2008, I wrote an email to Ms. Roach stating that the labels did not
appear to show use of the mark on goods, and asked if her client had any such evidence. A true and
correct copy of the February 7, 2008 email is attached hereto as Exhibit J.

24, On March 3, 2008, I was telephoned by Amanda Roach, and her colleagues, Burt
Erlich and Fred Meyers. During that conference, I again reiterated my request for proof showing use
of the mark SALAD BAR (such as invoices, shipping receipts, or other evidence showing use of the
mark).

25. On March 17, 2008, I was telephoned by Mr. Erlich. I again reiterated my request for
proof showing use of the mark SALAD BAR. I pointed out that Petitioner’s Discovery requested this
information and materials, that responses were due long ago but had not been supplied nor objections
made, and that the Requests for Admission are therefore deemed admitted, and, that, if necessary, I
would move for an order precluding Respondent’s attempt to submit any evidence that it had not

5

DECLARATION OF E. LYNN PERRY IN SUPPORT Cancellation No. 92047162
OF PETITIONER’S MOTION FOR SUMMARY JUDGMENT Docket No. 4634-165.1




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

produced in response to Petitioner’s Discovery. Mr. Erlich responded that he would “have to file
papers.” He asked for a 60 day extension of the discovery cut-off, and I told him I would grant only a
30 day extension.

26.  Nevertheless, Respondent filed a Motion to Suspend the proceedings and represented
that it was stipulated. I immediately filed a Motion to Reopen.

27.  In Petitioner’s Motion to Reopen, Petitioner pointed out the following: (a) discovery
has been open nearly a year; (b) Respondent has taken no discovery; (c) Petitioner served Petitioner’s
Discovery; (d) Respondent has not responded except to produce seven undated labels; and therefore,
objections are waived and the RFAs are deemed admitted. Respondent filed no response to
Petitioner’s Motion, which the Board granted. The Discovery Period closed on April 15, 2008.

28.  To date, Respondent’s only response to Petitioner’s discovery requests has consisted
of the production of seven undated product labels. Respondent has not otherwise responded with
answers or objections to Petitioner’s Discovery.

Being hereby warned that willful false statements and the like so made are punishable by fine
or imprisonment, or both, under 18 U.S.C. § 1001, and that such willful false statements may
jeopardize the validity of Petitioner’s application or any registration therefrom, I declare that the
foregoing statements made of my own knowledge are true, and all statements made on information
and belief are believed to be true.

/1
//
//
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Executed in San Francisco, California on June 13, 2008.

Perry IP Group ALC

4 Embarcadero Center, 39th Floor
San Francisco, CA 94111
Telephone: (415) 398-6300

Harvey Siskind LLP

Raffi V. Zerounian

Four Embarcadero Center, 39th Floor
San Francisco, CA 94111

Telephone: (415) 354-0100
Facsimile: (415) 391-7124

Attorneys for Petitioner,
FRESH EXPRESS INCORPORATED
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Cancellation No.: 92047162

FRESH EXPRESS INCORPORATED, Reg. No. 1,758,520
Petitioner, Issued: March 16, 1993
V. Mark: SALAD BAR
SUPREME OIL COMPANY,
Respondent.

CERTIFICATE OF EXPRESS MAIL
UNDER 37 CFR 1.10

"Express Mail" mailing label number: EH 267718774 US
Date of Deposit: June 13, 2008
I hereby certify that the following documents (Cancellation No. 92047162):
e PETITIONER’S MOTION FOR SUMMARY JUDGMENT, dated June 13, 2008

o DECLARATION OF DJ BROOKS IN SUPPORT OF PETITIONER’S MOTION
FOR SUMMARY JUDGMENT

e DECLARATION OF E. LYNN PERRY IN SUPPORT OF PETITIONER’S
MOTION FOR SUMMARY JUDGMENT

are being deposited with the United States Postal Service “Express Mail Post Office to
Addressee” under 37 CFR § 1.10 on the date of deposit indicated above and are
addressed as follows: Frederick W. Meyers, Amanda M. Roach, Ladas & Parry LLP,
224 S. Michigan Avenue, Suite 1600, Chicago, IL 60604-2580.

/ (.

Raffi Zerounian
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To Declaration of E. Lynn Perry
in Support of |
Petitioner’s Motion for Summary Judgment

Offered by Petitioner Fresh Express Incorporated

Fresh Express Incorporated
v. Supreme Oil Company
Cancellation No. 92047162
Registration No. 1,758,520
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Document Description: Offc Action Outgoing ~ Mail / Create Date: 18-Aug-2006

You are currently on page 1 of 33

To: Fresh Express Incorporated (Iperry@perryip.com)

Subject: TRADEMARK APPLICATION NO. 78719905 - SALAD BAR
EXPRESS - 034634-165

Sent: 8/18/2006 5:58:59 PM

Sent As: ECOM111@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10
Attachment - 11
Attachment - 12
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Attachment - 19
Attachment - 20
Attachment - 21
Attachment - 22
Attachment - 23
Attachment - 24
Attachment - 25
Attachment - 26
Attachment - 27
Attachment - 28
Attachment - 29
Attachment - 30
Attachment - 31
Attachment - 32

UNITED STATES PATENT AND TRADEMARK OFFICE
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TRADEMARK APPLICATION NO. 78719905 - SALAD BAR EXPRESS - 034634-165 Page 2 of 5

SERIAL NO: 78/719905
APPLICANT: Fresh Express Incorporated % 7 8 7 1 9 9 O 5 %
CORRESPONDENT ADDRESS: RETURN ADDRESS:

E. Lynn Perry Commissioner for Trademarks

Perry P Group P.O. BOX]451

100 Drake's Landing Road, Suite 100 Alexandria, VA 22313-1451

Greenbrae CA 94904

MARK: SALAD BAR EXPRESS

CORRESPONDENT’S REFERENCE/DOCKET NO: 034634-165  Please provide in all correspondence:

1. Filing date, serial number, mark and

CORRESPONDENT EMAIL ADDRESS: applicant's name.

; 2. Date of this Office Action.
aperr .com .
lperryQp y1p-co 3. Examining Altorney's name and

Law Office number.
4. Your telephone number and e-mail
address.

OFFICE ACTION

RESPONSE TIME LIMIT: TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A
PROPER RESPONSE TO THIS OFFICE ACTION WITHIN 6 MONTHS OF THE MAILING OR E-
MAILING DATE.

MAILING/E-MAILING DATE INFORMATION: If the mailing or e-mailing date of this Office
action does not appear above, this information can be obtained by visiting the USPTO website at
http://tarr.uspto.gov/, inserting the application serial number, and viewing the prosecution history for
the mailing date of the most recently issued Office communication.

Serial Number 78/719905

This letter responds to the applicant’s communication filed on August 3, 2006. The applicant’s
disclaimer of the term “SALAD” has been entered into the application record.

Section 2(d) - Likelihood of Confusion Final Refusal

Registration was refused under Trademark Act Section 2(d), 15 U.S.C. Section 1052(d), because the
mark for which registration is sought so resembles the mark shown in U.S. Registration No. 1758520
as to be likely, when used on the identified goods, to cause confusion, or to cause mistake, or to
deceive. Registration was also refused on the grounds that the applicant failed to provide the Office
with a standard character drawing statement.

The examining attorney has considered the applicant's arguments carefully but has found them
unpersuasive. For the reasons below, the refusal under Section 2(d) is maintained and made FINAL.
Furthermore, the refusal to register based upon the lack of standard character drawing statement is also
maintained and made FINAL.

http://tmportal.uspto.gov/external/PA_1_2 V9/OpenServietWindow?serialNumber=78719... 6/13/2008
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In the present case, the applicant’s mark is “SALAD BAR EXPRESS,” and the registrant’s mark is
“SALAD BAR.” Accordingly, the applicant’s mark merely represents the registrant’s mark with the
addition of the term “EXPRESS.” As noted in the first Office action, the mere addition of a term to a

registered mark is not sufficient to overcome a likelihood of confusion under Section 2(d). Coca~Cola

Boutling Co. v. Joseph E. Seagram & Sons, Inc., 526 F.2d 556, 188 USPQ 105 (CCPA 1975)
("BENGAL" and "BENGAL LANCER"); Lilly Pulitzer, Inc. v. Lilli Ann Corp., 376 F.2d 324, 153
USPQ 406 (CCPA 1967) ("THE LILLY" and "LILLI ANN"Y; In re El Torito Restaurants Inc., 9
USPQ2d 2002 (TTAB 1988) ("MACHO" and "MACHO COMBOS"); In re United States Shoe Corp.,
229 USPQ 707 (TTAB 1985) ("CAREER IMAGE" and "CREST CAREER IMAGES"); In re Corning
Glass Works, 229 USPQ 65 (TTAB 1985) ("CONFIRM" and "CONFIRMCELLS"); In re Riddle, 225
USPQ 630 (TTAB 1985) ("ACCUTUNE" and "RICHARD PETTY'S ACCU TUNE"); In re Cosvetic
Laboratories, Inc., 202 USPQ 842 (TTAB 1979) ("HEAD START" and "HEAD START
COSVETIC").

The applicant seeks to obviate the initial refusal by deleting “salad dressing” from the application. In
doing so, the applicant has merely deleted goods identical to the goods of the registrant. However, the
application still contains goods which are highly related and complimentary to those of the registrant.
As amended, the application seeks registration of “SALAD BAR EXPRESS” for “garden vegetable
and fruit salads; salad kits consisting primarily of lettuce, nuts, berries, fruits, cheese, chicken, bacon
bits, nuts, and croutons.” The registration “SALAD BAR” covers “salad dressing, salad oils and
mayonnaise.”

Attached are copies of printouts from the USPTO X-Search database, which show third-party
registrations of marks used in connection with the same or similar goods as those of applicant and
registrant in this case. These printouts have probative value to the extent that they serve to suggest that
the goods listed therein, namely salad kits and salad dressing, are of a kind that may emanate from a
single source. In re Infinity Broadcasting Corp. of Dallas, 60 USPQ2d 1214, 1218 (TTAB 2001),
citing In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993); and In re Mucky
Duck Mustard Co., Inc., 6 USPQ2d 1467, 1470 at n.6 (TTAB 1988). Indeed, the registrations attached
hereto show that these goods are marketed and sold in the same package.

Here, the applicant has merely adopted the registrant’s mark and added the term “EXPRESS.” Indeed,
the term “EXPRESS” is likely to be viewed by consumers as merely connoting a quick preparation
salad kit offered by the registrant. The term “EXPRESS” is defined as “a rapid, efficient system for
the delivery of goods.”1j It is often used in relation to food items. See attached registrations.

Finally, the goods of the applicant and the goods of the registrant are of a type that are marketed to the
same class of consumers through the same trade and marketing channels. It must be remembered that
It is well settled that the issue of likelihood of confusion between marks must be determined on the
basis of the goods or services as they are identified in the application and the registration. Canadian
|Imperial Bank of Commerce v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cir. 1987);
Paula Payne Products Co. v. Johnson Publishing Co., Inc., 473 F.2d 901, 177 USPQ 76 (C.C.P.A.
1973). Since the identification of the registrant’s goods is very broad, it is presumed that the
registration encompasses all goods of the type described, including those in the applicant’s more
specific identification, that they move in all normal channels of trade and that they are available to all
potential customers. In re Elbaum, 211 USPQ 639, 640 (TTAB 1981). TMEP §1207.01(a)(iii).

Final Refusal
If the applicant fails to respond to this final action within six months of the mailin g date, the
application will be abandoned. 15 U.S.C. §1062(b); 37 C.F.R. §2.65(a). The applicant may respond to

http://tmportal.uspto.gov/external/PA_1_2_V9/OpenServletWindow?serialNumber=78719... 6/13/2008
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this final action by:

(1) submitting a response that fully satisfies all outstanding requirements, if feasible (37 C.F.R.
§2.64(a)); and/or

(2) filing an appeal to the Trademark Trial and Appeal Board, with an appeal fee of $100 per class
(37 C.F.R. §§2.6(a)(18) and 2.64(a); TMEP §§715.01 and 1501 et seq.; TBMP Chapter 1200).

In certain circumstances, a petition to the Director may be filed to review a final action that is limited
to procedural issues, pursuant to 37 C.F.R. §2.63(b)(2). 37 C.F.R. §2.64(a). See 37 C.F.R. §2.146(b),
TMEP §1704, and TBMP Chapter 1201.05 for an explanation of petitionable matter. The petition fee
is $100. 37 C.F.R. §2.6(a)(15).

/Geoffrey Fosdick/
Geoffrey Fosdick
Trademark Attorney
Trademark Office 111
(540) 851-0865

HOW TO RESPOND TO THIS OFFICE ACTION:

o ONLINE RESPONSE: You may respond using the Office’s Trademark Electronic Application
System (TEAS) Response to Office action form available on our website at
http://www.uspto.gov/teas/index.html. If the Office action issued via e-mail, you must wait 72
hours after receipt of the Office action to respond via TEAS. NOTE: Do not respond by e-
mail. THE USPTO WILL NOT ACCEPT AN E-MAILED RESPONSE.

o REGULAR MAIL RESPONSE: To respond by regular mail, your response should be sent to
the mailing return address above, and include the serial number, law office number, and
examining attorney’s name. NOTE: The filing date of the response will be the date of
receipt in the Office, not the postmarked date. To ensure your response is timely, use a
certificate of mailing. 37 C.F.R. §2.197.

STATUS OF APPLICATION: To check the status of your application, visit the Office’s Trademark
Applications and Registrations Retrieval (TARR) system at http://tarr.uspto.gov.

VIEW APPLICATION DOCUMENTS ONLINE: Documents in the electronic file for pending
applications can be viewed and downloaded online at http://portal.uspto.gov/external/portal/tow.

GENERAL TRADEMARK INFORMATION: For general information about trademarks, please
visit the Office’s website at http://www.uspto.gov/main/trademarks.htm

FOR INQUIRIES OR QUESTIONS ABOUT THIS OFFICE ACTION, PLEASE CONTACT
THE ASSIGNED EXAMINING ATTORNEY SPECIFIED ABOVE.

http://tmportal.uspto.gov/external/PA_1_ 2 V9/OpenServietWindow?serialNumber=78719... 6/13/2008
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[11The American Heritage® Dictionary of the English Language, Third Edition copyright © 1992 by
Houghton Mifflin Company. Electronic version licensed from INSO Corporation; further reproduction and
distribution restricted in accordance with the Copyright Law of the United States. All rights reserved.

TDR Home

This document may be displayed as a PDF file containing images without text. You may view online or

save the entire document by clicking on the file download icon in the upper right corner of this page.
[required PDF viewer]

FAQ: Are you seeing only the first page of this PDF document?

If you need help:

o General trademark information: Please e-mail TrademarkAssistanceCenter@uspto.gov, or
telephone either 571-272-9250 or 1-800-786-9199. _

o Technical help: For instructions on how to use TDR, or help in resolving technical glitches,
please e-mail TDR@uspto.gov. If outside of the normal business hours of the USPTO, please e-
mail Electronic Business Support, or call 1-800-786-9199.

» Questions about USPTO programs: Please e-mail USPTO Contact Center (UCC).

NOTE: Within any e-mail, please include your telephone number so we can talk to you directly, if
necessary. Also, include the relevant serial number or registration number, if existing.

http://tmportal.uspto.gov/external/PA_1_2_V9/OpenServietWindow?serialNumber=78719... 6/13/2008
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Word Mark SALAD BAR EXPRESS

Goods and Services 1C 029. US 046. G & S: Garden vegetable and fruit salads; salad kits consisting primarily of lettuce, nuts,
berries, fruits, cheese, chicken, bacon bits, nuts, and croutons

Standard Characters

Claimed

Mark Drawing Code  (4) STANDARD CHARACTER MARK
Serial Number 78719905

Filing Date September 23, 2005

Current Filing Basis 1B
Original Filing Basis 1B

Owner (APPLICANT) Fresh Express Incorporated CORPORATION DELAWARE P.O. Box 80599 Salinas
CALIFORNIA 93912

Attorney of Record E. Lynn Perry

Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "salad" APART FROM THE MARK AS
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Offered by Petitioner Fresh Express Incorporated

Fresh Express Incorporated
v. Supreme Qil Company
Cancellation No. 92047162
Registration No. 1,758,520
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Ms. Lynn Perry, Esquire

Perry IP Group

100 Drake’s Landing Road, Suite 100
Greenbrae, California 94904

Re: SALAD BAR
Our File # 5504.0011 / Client Matter: 4634-165

Report of: Mike Santoni and DJ Brooks, investigators for National Trademark Investigations

Date: February 20, 2007

This report pertains to an active investigation conducted under the direction of an attorney-at-law,
This report is a confidential and privileged communication between the attorney and the investigator.

It is anticipated that this material will be used in litigation.

In response to your request to determine by February 16, 2007 whether the Trademark “Salad Bar” is
presently in use by Supreme Oil Company, and if so, to the determine the nature and scope of such

use, we have conducted the following investigation:

INTERNET SEARCHES:

We began out investigation by searching the Untied States Patent and Trademark Office filing
pertaining to Serial Number 1758520. This search was conducted to familiarize ourselves with the
subject, and to develop information regarding the mark which may be pertinent to follow-on
investigation. Search results indicated the aforementioned registration by Supreme Oil Company
Jocated at 80 South Dean Street, Englewood, New Jersey 07631 remains active within “IC 030:
relish, tartar sauce, vinegars, spices, capers, condiments, namely, marinated mushrooms, mustards,
rice and food flavorings”. Our investigator noted the First Date of Use and First Use in Commerce

were cited as January 01, 1950 for this LA filing.
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We then conducted a Global Internet search indexed to the term “Salad Bar”, and the terms “relish or

dressing or condiment”. Search results did not produce a reference to Supreme Oil Company, or

“Salad Bar” as a food flavoring or specific consumer food product.

We then repeated the Global Internet search indexed to the term “Condiment”, and the exact term
“Supreme Oil Company, Inc.”. Search results produced a reference within MacRae’s Blue Book
Industrial Directory of Manufacturers at

http://www.macraesbluebook.com/search/company.cfm?company=451421 This reference indicated

the Supreme Oil Company, Incorporated is a manufacturer of “edible oil products”, such as

“vegetable or animal oils, mayonnaise products, and food preparations”.

The aforementioned search results further produced a record located at

http://www.troymessenger.com/articles/2006/06/0 1 /news/newsss04.txt regarding an article published

in the Troy Messenger Newspaper in Troy, Alabama stating (sic):

“Supreme Oil begins production
By Jaine Treadwell, The Messenger

Production is under way at the Supreme Oil South (SOS), Admiration Foods in Brundidge,
and that brings the city back to where it was 30 years ago in the food-processing business.

Supreme Ol acquired Piknik Products in February and manufactures mayonnaise,
mustard, salad dressings, barbecue sauces, vinegars and a complete line of vegetable oils.

Supreme Oil was founded in 1945 by the late Seymour Unterman. Its expansion in the
South was foreseen by the company's president Michael Leffler who has made Supreme
Oil Company the largest independent packager and manufacturer of soybean oil and
related products on the East Coast.

Supreme Oil Company, Admiration Foods has built its reputation on offering high quality
products at competitive pricing to the marketplace and that vision will continue in
Brundidge, said Jamie Salem, media relations for Supreme Oil South.”

The aforementioned search results further produced a reference indicating Supreme Oil Company,
Inc. conducts business under the trade name “Admiration Foods, Inc.”, with a website located at

www.admirationfoods.com. Upon visiting the Home Page of this website, our investigator observed

a graphic at the top of the page with text reading “Admiration™ Foods. Follow the Leader since
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1945.” Below this graphic, our investigator observed a Navigation Bar with links entitled “About

Us”, Products”, “Ask the Chef”, and “Contact Us”.

Upon Selecting the “About Us” link, then “Our History”, our investigator observed a web page

located at http://www.admirationfoods.com/history.php referencing Supreme Oil Company DBA

Admiration Foods.

Upon selecting the “About Us” link, then “Plant Locations” from the drop down menu, our

investigator observed a web page located at http://www.admirationfoods.com/locations.php stating

(sic):

“SUPREME OIL SOUTH BEGINS PRODUCTION IN BRUNDIDGE ALABAMA

On May 15, 2006 production began in Brundidge Alabama for Supreme Oil South (SOS),
Admiration Foods. This expansion has been much anticipated. Supreme Oil Company plans to
have over 100 employees in this plant and could reach 300 in the coming years.

Supreme Oil Company acquired Piknik Products in February, 2006 and has begun manufacturing
mayonnaise, mustard, salad dressings, barbeque sauce, vinegars and a complete line of vegetable
oils. By bringing a plant to the Southeast, Supreme Oil now has the capability of offering its existing
customers more competitive pricing and creating a new source of supply for food distributors and
manufacturers in the Southeast.

Supreme Oil Company was founded in 1945 by the late Seymour Unterman. Its expansion in the
South was foreseen by the company's President Michael Leffler who has made Supreme Oil
Company the largest independent packager and manufacturer of Soybean Oil and related products
on the East Coast.

Supreme Oil Company, Admiration Foods has built its reputation on offering high quality products
at competitive pricing to the marketplace. This vision will continue on in Brundidge, Alabama with its

new addition Supreme Oil South.”

Upon selecting the “Products” navigation link from the Home Page, and reviewing all resulting web
pages for each line of products, our investigator did not observe any reference to the mark “Salad

Bar”.

Upon selecting “Contact Us” from the Home Page, our investigator observed the following:
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World Headquarters:

80 South Dean Street
Englewood NJ 07631
800 SALAD OIL
info@admirationfoods.com

Supreme Oil South
Brundidge, ALA 36010
334 735-3033

We then conducted a search of Internet Archives pertaining to www.admirationfoods.com. This

search was conducted in an effort to determine whether Admiration Foods had previously offered a
product called “Salad Bar”, or made reference to such term within their website. Search results
produced fifteen records spanning from September 27, 2001 through January 31, 2005; however,
these records did not resolve to an active URL, and therefore evaluation of the firm’s prior product

offerings via the Internet was not feasible.

Noting the aforementioned reference within the Admiration Foods website under “locations”
indicating the firm had recently acquired Piknik Products, we then conducted a Global Internet
search indexed to the term “Piknik Products”. This scarch was conducted in an effort to develop
information pertaining to products produced by the firm. Search results produced a listing in
MacRae’s Blue Book Industrial Direct of Manufacturers referencing the firm’s website located at

www.piknikproducts.com; however, upon attempting to visit the website, our investigator observed

the website does not resolve to an active URL.

SUBJECT CONTACT:

Using discreet investigative techniques on February 12, 2007, our investigator telephoned Supreme
0il, South at 334-735-3033. This call was answered “Thank you for calling Supreme Oil Company,

South. How may 1 direct your call?” by an adult female. Upon asking to speak with a senior sales
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representative of the firm, our investigator’s call was transferred to the voice mail of Ms. Ann

Anderson. Our investigator then left a suitable voice message, and concluded the telephone call.

On February 12, 2007, our investigator received a telephone call from an adult male who identified
himself as “Mickey Jones, Senior Sales Representative for Supreme Oil, South”. Mr. Jones
indicated he has been employed for “over sixteen years” as a Sales Representative of the firm, and
accordingly, “is very familiar with the Supreme Oil and Admiration Foods line”. Upon inquiry
whether the firm offers packages of individual servings for its products, Mr. Jones replied “No, we
don’t, but I can put you in touch with a guy in DeLuth Georgia who can package for you”. Mr. Jones

then provided the name of Mark Katz of Boca Grande Foods, telephone number 770-622-1500.

Regarding the firm’s offering of salad dressings, Mr. Jones stated “Our flavored dressing line is
coming on line in 30-60 days. We’ve been doing mayo, rclish, and mustard. We do one gallon
sizes.” Regarding whether the firm offers flavored mustards or relish/mustard combinations, Mr.
Jones stated “Not yet. We will probably in six months or so.” Upon further discussion, Mr. Jones
conceded the firm currently produces salad dressings in a variety of flavors as indicated on the
aforementioned website under “Products”, and confirmed Supreme Oil Company does not offer any

product under the trade name “Salad Bar”.

Upon direct inquiry whether Supreme Oil Company, Admiration Foods, or Piknik Products has ever
offered a product known as “Salad Bar”, Mr. Jones reply “No” without hesitation. Upon further
inquiry whether any of the aforementioned firms had previously sold any product under the brand
name of “Salad Bar”, Mr. Jones again replied “No”. Upon further discussion, Mr. Jones reaffirmed
his certainty that none of the above firms had marketed a “Salad Bar” product during his sixteen
years of service with Supreme Oil Company. Mr. Jones then noted that a former employee of Piknik
Foods, who had been employed by that firm for “over ten years”, was now his co-worker and office
mate. Mr. Jones was then heard by our investigator inquiring of this co-worker whether Piknik
Products had offered a product known as “Salad Bar”, followed by Mr. Jones advising our
investigator that saidv co-worker did not recognize the brand “Salad Bar” as an item Piknik Products

produced.
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Upon direct inquiry whether Supreme Oil Company et al had any intention of producing a product
under the brand name “Salad Bar”, Mr. Jones replied “No” without hesitation or equivocation. He
then reiterated the firm’s only foreseeable product offerings are as presently indicated on the firm’s

website.

Mr. Jones then indicated he had no further information to provide, and so our investigator then

thanked him for his time, and concluded the telephone conversation.

The above findings were verbally reported to your office via voice mail on February 14, 2007.

Having accomplished your initial instructions, we are now closing our investigation of this matter
and are submitting this report for your review. Please do not hesitate to contact our office, if we can

be of any further service to you pertaining to this matter.

This concludes the report of Mike Santoni and DJ Brooks, Investigators for National Trademark

Investigations.
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Attorney Docket No. 4634-165.1

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Cancellation No.: 92047162
FRESH EXPRESS INCORPORATED,
Reg. No. 1,758,520

Petitioner,
Issued: March 16, 1993
V.
Mark: SALAD BAR
SUPREME OIL COMPANY,
Registrant,

PETITIONER’S REQUESTS FOR
ADMISSION TO REGISTRANT
Nos. 1-104

Pursuant to Rule 36 of the Federal Rules of Civil Procedure, and C.F.R. 2.120, FRESH
EXPRESS INCORPORATED, ("Petitioner"), hereby propounds and serves the following
requests for admissions upon SUPREME OIL COMPANY (“Registrant”). These requests are
continuing and impose upon Registrant the obligations stated in Fed. R. Civ. P. 26.

DEFINITIONS AND INSTRUCTIONS

The Definitions and Instructions contained in Petitioner’s First Set Of Interrogatories To

Registrant served herewith are incorporated by reference and shall apply to these requests.
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REQUESTS

1. Registrant (“You”) have not used the mark SALAD BAR (“Your Mark™) on
“relish” during one or more of the following years: 1993 through 1999.

2. You have not used Your Mark on “tartar sauce” during one or more of the
following years: 1993 through 1999.

3. You have not used Your Mark on “vinegar” during one or more of the following
years: 1993 through 1999.

4. You have not used Your Mark on “spices” during one or more of the following
years: 1993 through 1999.

3. You have not used Your Mark on “capers” during one or more of the following
years: 1993 through 1999.

6. You have not used Your Mark on “condiments” during one or more of the
following years: 1993 through 1999.

7. You have not used Your Mark on “marinated mushrooms” during one or more of
the following years: 1993 through 1999,

8. You have not used Your Mark on “mustard” during one or more of the following
years: 1993 through 1999.

9. You have not used Your Mark on “rice” during one or more of the following
years: 1993 through 1999.

10.  You have not used Your Mark on “food flavoring” during one or more of the
following years: 1993 through 1999.

11.  You have not used Your Mark on “salad dressing” during one or more of the

following years: 1993 through 1999.
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You have not used Your Mark on “salad oil” during one or more of the following

years: 1993 through 1999.

13.

You have not used Your Mark on “mayonnaise” during one or more of the

following years: 1993 through 1999.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

26.

27.

28.

29

30.

31.

32.

You have not used Your Mark on “relish” during the year 2000.

You have not used Your Mark on “tartar sauce” during the ycar 2000.
You have not used Your Mark on “vinegar” during the year 2000.

You have not used Your Mark on “spices” during the year 2000.

You have not used Your Mark on “capers” during the year 2000.

You have not used Your Mark on “condiments” during the year 2000.
You have not used Your Mark on “marinated mushrooms” during the year 2000.
You have not used Your Mark on “mustard” during the year 2000.

You have not used Your Mark on “rice” during the year 2000.

You have not used Your Mark on “food flavoring” during the year 2000.
You have not used Your Mark on “salad dressing” during the year 2000.
You have not used Your Mark on “salad 0il” during the year 2000.

You have not used Your Mark on “mayonnaise” during the year 2000.
You have not used Your Mark on “relish” during the year 2001

You have not used Your Mark on “tartar sauce” during the year 2001.
You have not used Your Mark on “vinegar” during the year 2001.

You have not used Your Mark on “spices” during the year 2001.

You have not used Your Mark on “capers” during the year 2001.

You have not used Your Mark on “condiments” during the year 2001,

(U]
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34.

35.

36.

37.

38.

39.

40.

41.

42

43.

44,

45.

46.

47,

48.

49.

50.

51.

52.

53.

54.

55
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You have not used Your Mark on “marinated mushrooms” during the year 2001.
You have not used Your Mark on “mustard” during the year 2001.

You have not used Your Mark on “rice” during the year 2001.

You have not used Your Mark on “food flavoring” during the year 2001.
You have not used Your Mark on “salad dressing” during the year 2001.
You have not used Your Mark on “salad oil” during the year 2001.

You have not used Your Mark on “mayonnaise” during the year 2001.
You have not used Your Mark on “relish” during the year 2002

You have not used Your Mark on “tartar sauce” during the year 2002,
You have not used Your Mark on “vinegar” during the year 2002.

You have not used Your Mark on “spices” during the year 2002.

You have not used Your Mark on “capers” during the year 2002.

You have not used Your Mark on “condiments” during the year 2002.
You have not used Your Mark on “marinated mushrooms” during the year 2002.
You have not used Your Mark on “mustard” during the year 2002.

You have not used Your Mark on “rice” during the year 2002.

You have not used Your Mark on “food flavoring” during the year 2002,
You have not used Your Mark on “salad dressing” during the year 2002,
You have not used Your Mark on “salad o0il” during the year 2002.

You have not used Your Mark on “mayonnaise” during the year 2002.
You have not used Your Mark on “relish” during the year 2003

You have not used Your Mark on “tartar sauce” during the year 2003.

You have not used Your Mark on “vinegar” during the year 2003.
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58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

74.

75.

76.

77.
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You have not used Your Mark on “spices” during the year 2003.

You have not used Your Mark on “capers” during the year 2003.

You have not used Your Mark on “condiments” during the year 2003.
You have not used Your Mark on “marinated mushrooms” during the year 2003.
You have not used Your Mark on “mustard” during the year 2003.

You have not used Your Mark on “rice” during the year 2003.

You have not used Your Mark on “food flavoring” during the year 2003.
You have not used Your Mark on “salad dressing” during the year 2003.
You have not used Your Mark on “salad 0il” during the year 2003.

You have not used Your Mark on “mayonnaise” during the year 2003.
You have not used Your Mark on “relish” during the year 2004.

You have not used Your Mark on “tartar sauce” during the year 2004,
You have not used Your Mark on “vinegar” during the year 2004.

You have not used Your Mark on “spices” during the year 2004.

You have not used Your Mark on “capers” during the year 2004.

You have not used Your Mark on “condiments” during the year 2004.
You have not used Your Mark on “marinated mushrooms” during the year 2004.
You have not used Your Mark on “mustard” during the year 2004.

You have not used Your Mark on “rice” during the year 2004.

You have not used Your Mark on “food flavoring” during the year 2004.
You have not used Your Mark on “salad dressing” during the year 2004.

You have not used Your Mark on “salad oil” during the year 2004.
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79.

80.

&1.

82.

83.

84.

85.

86.

87.

88.

89.

90.

91.

92.

92.

94.

95.

96.

97.

98.

99.

100.
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You have not used Your Mark on “mayonnaise” during the year 2004.

‘You have not used Your Mark on “relish” during the year 2005.

You have not used Your Mark on “tartar sauce” during the year 2003.

You have not used Your Mark on “vinegar” during the year 2005.

You have not used Your Mark on “spices” during the year 2005.

You have not used Your Mark on “capers” during the year 2005.

You have not used Your Mark on “condiments” during the year 2003.

You have not used Your Mark on “marinated mushrooms” during the year 2005.
You have not used Your Mark on “mustard” during the year 2005.

You have not used Your Mark on “rice” during the year 2005.

You have not used Your Mark on “food flavoring” during the year 2005.

You have not used Your Mark on “salad dressing” during the year 2005.

You have not used Your Mark on “salad oil” during the year 2005.

You have not used Your Mark on “mayonnaise” during the year 2006.

You have not used Your Mark on “relish” during the year 2006.

You have not used Your Mark on “tartar sauce” during the year 2006.

You have not used Your Mark on “vinegar” during the year 2006.

You have not used Your Mark on “spices” during the year 2006.

You have not used Your Mark on “capers” during the year 2006.

You have not used Your Mark on “condiments™ during the year 2006.

You have not used Your Mark on “marinated mushrooms” during the year 2006.
You have not used Your Mark on “mustard” during the year 2006.

You have not used Your Mark on “rice” during the year 2006.
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101.  You have not used Your Mark on “food flavoring” during the year 2006.
102.  You have not used Your Mark on “salad dressing” during the year 2006.

103.  You have not used Your Mark on “salad oil” during the year 2006.

September 10, 2007

/
/

iy’

K, Ifynn Pé/ny ( /

104.  You have not used Your Mark on “mgyonn j during the year 2006.

Perry IP Group ALC

4 Embarcadero Center, 39" Floor
San Francisco, CA 94111
415-398-6300
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing

PETITIONER’S REQUESTS FOR ADMISSION
TO REGISTRANT Nos. 1-104

was served by delivering a true and correct copy of same via First Class Mail on the date
indicated below, upon the following:

Frederick W. Meyers
Amanda M. Roach
l.adas & Parry LLP

224 S. Michigan Avenue
Suite 1600

Chicago, 1L 60604

September 10, 2007 \/’\
Linda Penry
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Attorney Docket No. 4634-165.1
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Cancellation No.: 92047162
FRESH EXPRESS INCORPORATED,

Reg. No. 1,758,520
Petitioner,

Issued: March 16, 1993
V.

Mark: SALAD BAR
SUPREME OIL COMPANY,
PETITIONER'’S FIRST SET OF
Registrant. INTERROGATORIES TO
REGISTRANT (NOS. 1 to 21)

Pursuant to Rule 33 of the Federal Rules of Civil Procedure and Rule 2.120 of the
Trademark Rules of Practice, Petitioner FRESH EXPRESS INCORPORATED, (“Petitioner”),
by its attorneys, requests that Registrant SUPREME OIL COMPANY, (“Registrant”) answer the
following interrogatories under oath within thirty (30) days from the date hereof.

DEFINITIONS AND INSTRUCTIONS

1. “Petitioner” refers to FRESH EXPRESS INCORPORATED, its officers,
directors, employees, agents, predecessors-in-interest, or any other person acting on its behalf or
with its authority.

2. “Registrant,” “You” or “Your” refers to SUPREME OIL COMPANY,
individually and collectively, and Registrant’s employees, agents, predecessors-in-interest, or
any other person acting on their behalf or with their authority.

3. “Person” when used in these interrogatories shall include any natural person,

corporation, association, partnership, business, government agency and any other entity.
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Whenever You are asked to identify a person, give the full name, address, phone number, email
address and employment of the person.

4. “Document(s)” when used in these interrogatories shall mean all items subject to
discovery within the scope of Rule 34 of the Federal Rules of Civil Procedure, including but not
limited to any written or recorded material, correspondence, memoranda, reports, ledgers, books,
brochures, advertisements, invoices, bills of materials, purchase orders, proposals, working
papers, drawings, notes of telephone conversations or other communications, electronic mail,
voice mail, video tapes, audio tapes, photographs (prints as well as negatives), electronically
stored data, computerized databases, backup tapes or diskettes and CD-ROM’s of such
information, and all other data compilations from which information can be obtained, including
the originals and all non-identical copies of such materials.

5. "Communication(s)" includes the disclosure, transfer or exchange of information
by any means, written, verbal, electronic or otherwise.

6. “Petitioner’s Mark” means the mark SALAD BAR EXPRESS which is the
subject of the pending U.S. Trademark application serial number 78/719905.

7. “Your Mark(s)” means Registrant’s SALAD BAR Mark that is the subject of
Mark Registration No. 1758520 which is the subject of this proceeding, referred to in the
caption, as well as any other application that includes the words “SALAD” or “BAR.”

8. “Good(s) when used herein shall refer to any and all salad-related products,
including but not limited to salad dressings, salad oils, mayonnaise, relish, tartar sauce, vinegars,
spices, capers, condiments, marinated mushrooms, mustards, rice and food flavorings, vegetable
and fruit salads, salad kits and ingredients, croutons, and any services related thereto.

9. “Identify” when used in these interrogatories with respect to:
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a. a Document means a description in terms sufficient that the document can
be readily and unambiguously sought in a request for production of documents under
Federal Rule of Civil Procedure 34 and shall include a statement of the general nature
and contents of the document (e.g., whether it is a letter, memorandum, notebook,
pamphlet, report, e-mail, etc.), the date, the author, all addressees and copy recipients,
and the person who has custody of the document. In lieu of such identification, Opposer
will accept a clear and legible copy of the document at the time Respondent answers this
set of interrogatories with a correlation of the produced document to the interrogatory
number; and

b. a Person requires Registrant to state (a) in the case of a natural person, that
Person's: (i) full name; (ii) last known home and business address; (iii) responsibilities
with respect to the subject matter of the interrogatory and the periods of time that person
had such responsibilities; and (iv) relevant knowledge or participation; or (b) in the case
of corporations, partnerships, proprietorships, unincorporated associations and the like,
the (i) full name, including any additional name it does business under; (ii) form and
place of organization or incorporation; and (iii) principal place of business.

10. “Date” means the exact day, month, and year, if ascertainable and, if not, Your
best approximation thereof.

11. The use of male, female or neutral gender in these interrogatories incorporates all
genders and should not be construed to limit the information requested in any way. The use of
the singular form of any word includes the plural and vice-versa.

12.  When answering these interrogatories, please set forth each interrogatory prior to

Your answer.
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13.  If any information is withheld from the answer due to an objection or privilege,
state the nature of the information withheld and the basis for the objection or privilege.

14,  These interrogatories are to be regarded as continuing and You are requested to
provide promptly, by way of supplementary answers thereto, such additional information as may
hereafter be obtained by You or any Person or entity acting on Your behalf which will augment
or otherwise modify any answers given to the following interro gatories.

INTERROGATORIES

INTERROGATORY NO. 1:

Identify and describe all Goods produced and/or Services provided by You under Your
Mark, including the Dates of use, and/or anticipated Dates of first use, of Your Mark in
connection with each of the Goods and/or Services, all Persons with knowledge thereof, and all
Documents relating thereto.

INTERROGATORY NO. 2:

Describe how You created, conceived, selected, cleared, adopted, acquired, or otherwise
made the decision to use the words “SALAD BAR?” alone or in connection with other designs or
words for Your Goods and identify all Persons with knowledge thereof and all Documents
relating thereto.

INTERROGATORY NO. 3:

Identify each Person, including but not limited to, any attorney, investigator, or trademark
specialist, who has been involved in the creation, selection, clearance, adoption, application for
registration in the U.S. or elsewhere throughout the world, acquisition, sale or abandonment by
You of Your Mark.

INTERROGATORY NO. 4:
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Identify and describe any searches, surveys, investigations, analyses, or studies, including
market research, by or on behalf of You relating to any trademark, service mark, trade name,
name, word, design, term or phrase that includes the words “SALAD” and/or “BAR,” all Persons
with knowledge thereof, and all Documents relating thereto.

INTERROGATORY NO. 5:

Identify and describe Your first use in commerce of Your Mark, including but not limited
1o the Date of first use in commerce in the U.S. or elsewhere throughout the world, all Persons
with knowledge thereof, and all Documents relating thereto.

INTERROGATORY NO. 6:

For each year since 2000, Identify and describe Your use of Your Mark in commerce in
the U.S., all Persons with knowledge thereof, and all Documents relating thereto:
INTERROGATORY NO. 7:

For each year from 1993 through 1999, Identify and describe Your use of Your Mark in
commerce in the U.S., all Persons with knowledge thereof, and all Documents relating thereto:
INTERROGATORY NO. 8:

For each year since 2000, Identify and describe the manner of advertising, including
marketing and promotion efforts, and the advertising media through which You or any Person on
Your behalf have advertised, are advertising, or intend to advertise, promote and market services,
which include, refer to or are to occur or take place under Your Mark, all Persons with
knowledge thereof, and all Documents relating thereto.

INTERROGATORY NO. 9:
For each year from 1993 through 1999, Identify and describe the manner of advertising,

including marketing and promotion efforts, and the advertising media through which You or any
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Person on Your behalf have advertised, are advertising, or intend to advertise, promote and
market services, which include, refer to or are to occur or take place under Your Mark, all
Persons with knowledge thereof, and all Documents relating thereto.
INTERROGATORY NO. 10:

For each year since 2000, Identify all market research, surveys, studies, plans and the
like, including the specific time period during which such research and the like was made, in
which you have studied the demographics of potential consumers of each of the Goods bearing
Your Mark, all Persons having knowledge thereof and all Documents related thereto.
INTERROGATORY NO. 11:

For each year from 1993 through 1999, Identify all market research, surveys, studies,
plans and the like, including the specific time period during which such research and the like was
made, in which you have studied the demographics of potential consumers of each of the Goods
bearing Your Mark, all Persons having knowledge thereof and all Documents related thereto.
INTERROGATORY NO. 12:

For each year since 2000, Identify all budgetary projections or the like, including the
specific time period during which such projections were prepared concerning the revenues
which might be expected and the number of persons who might be expected to purchase each of
the Goods bearing Your Mark, all Persons having knowledge thereof and all Documents related
thereto.

INTERROGATORY NO. 13:

For each year since 2000, Identify and describe projected budgets and the like for

advertising, including marketing and promotion efforts, through which You or any Person on

Your behalf have advertised, are advertising, or intend to advertise, promote and market Goods
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bearing Your Mark, all Persons with knowledge thereof, and all Documents relating thereto.
INTERROGATORY NO. 14:

For each year from 1993 through 1999, Identify and describe projected budgets and the
like for advertising, including marketing and promotion efforts, through which You or any
Person on Your behalf have advertised, are advertising, or intend to advertise, promote and
market Goods bearing Your Mark, all Persons with knowledge thereof, and all Documents
relating thereto.

INTERROGATORY NO. 15:

[dentify all applications by or on behalf of You to any state or federal agency, including
but not limited to the U.S. Patent and Trademark Office and the U.S. Copyright Office, and
including applications or registrations to other government agencies throughout the world,
relating to Your Mark, all Persons with knowledge thereof and all Documents relating thereto.
INTERROGATORY NO. 16:

Identify each and every period of time during which You did not use Your Mark on
products or advertising from the date of first use to the present date.

INTERROGATORY NO. 17:

Identify any and all conveyances, licenses, purported licenses or purported conveyances
by Petitioner of any right, title or interest in each of Petitioner’s Marks to any third party, and
identify the recipient(s) of said right, title, interest or license in Petitioner’s Marks.
INTERROGATORY NO. 18:

Identify the three persons who are most knowledgeable about Petitioner’s use of Your
Mark from 1993 through 1999.

INTERROGATORY NO. 19:
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Identify the three persons who are most knowledgeable about Petitioner’s use of Your
Mark from 2000 to the present.

INTERROGATORY NO. 20:

Identify all Documents relating to Your allegation, in Paragraph 4 of Your Answer to the
Petition for Cancellation, that “Registant’s mark is, and has been, in continuous use in commerce
for a period exceeding five-years prior to the filing of this action.”

INTERROGATORY NO. 21:

Identify all Persons who participated in any way in the preparation of the answers or

responses to these interrogatories and state specifically, with reference to interrogatory numbers

and the area of participation of each such person.

September 10, 2007 Respectfully submitted,

Attorneys for Petitiongr
FRESH EXPRESS INCORPORATED
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CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the foregoing

PETITIONER’S FIRST SET OF INTERROGATORIES
TO REGISTRANT Nos. 1-21

was served by delivering a true and correct copy of same via First Class Mail on the date
indicated below, upon the following:

Frederick W. Meyers
Amanda M. Roach
Ladas & Parry LLP

224 S. Michigan Avenue
Suite 1600

Chicago, IL 60604

September 10, 2007 QX

AN
Linda Penry ;;J/j._m__
N
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Cancellation No.: 92047162
FRESH EXPRESS INCORPORATED,

Reg. No. 1,758,520

Petitioner,
Issued: March 16, 1993
v.
Mark: SALAD BAR
SUPREME OIL. COMPANY,
Registrant.

PETITIONER’S REQUESTS FOR
PRODUCTION OF DOCUMENTS
TO REGISTRANT

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, and C.F.R. 2.120 (d),
FRESH EXPRESS INCORPORATED, ("Petitioner"), hereby requests that SUPREME OIL
COMPANY (“Registrant”), produce for inspection and copying, at the offices of E. Lynn Perry,
4 Embarcadero Center, 39™ Floor, San Francisco, CA 94111, or at such other place as agreed to
by the parties, within thirty (30) days from the date of service, the documents and things
requested below. These requests are continuing and impose upon Registrant the obligations
stated in Fed. R. Civ. P. 26.

DEFINITIONS AND INSTRUCTIONS

The Definitions and Instructions contained in Petitioner’s First Set Of Interrogatories To

Registant served herewith are incorporated by reference and shall apply to these requests.
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REQUESTS
1. Representative Documents concerning the creation, design, selection, approval,
adoption, display and use of Your Mark.
2. All Documents comprising or relating to any assignments, licenses, permissions,

consents or other transfers of any right, title or interest in Your Mark.

3. Representative Documents concerning use of Your Mark or any confusingly
similar mark, by third parties.

4. All Documents concerning any application for trademark registration made by
Registrant or any other person or entity for Your Mark in the United States Patent and
Trademark Office.

5. All Documents concerning or comprising evidence, if any, of Registrant’s first use
and first use in interstate commerce in the United States of the Mark SALAD BAR.

6. All Documents concerning or comprising evidence of Registrant’s use in
commerce in the United States of the Mark SALAD BAR since March 16, 1993.

7. Representative Documents concerning Registrant’s actual and potential market,
customers and users of the Goods intended to be provided under the SALAD BAR Mark.

8. Representative Documents concerning the channels of trade in which Registrant’s
Goods are intended to be, or are advertised, marketed or sold.

9. Representative Documents concerning Registrant’s actual or planned advertising
and promotion of Goods associated with the SALLAD BAR Mark.

10.  Examples or copies of each and every advertisement, display and item of
promotional material and any and all drafts of same, whether or not used, in connection with any

Goods associated with the SALAD BAR Mark.
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11.  Documents sufficient to disclose all marketing, advertising and promotional
expenditures projected to be made by Registrant in connection with its use of the SALAD BAR
Mark.

12.  Representative Documents concerning communications between Registrant and
any third party, including advertising agencies, publishers, sellers and vendors, relating to any
advertising, promotion or marketing in connection with any Goods associated with the SALAD
BAR Mark.

13.  Representative Documents concerning the marketing, promotion and sales
procedures or methods used by Registrant in connection with any Goods associated with the
SALAD BAR Mark.

14.  Representative Documents concerning the proposed marketing, promotion and
sales procedures or methods to be used by Registrant in connection with any Goods associated
with the SALAD BAR Mark.

15.  Representative Documents concerning sales solicitation by Registrant for any
Goods associated with the SALAD BAR Mark.

16.  All documents concerning actual or planned surveys, market research, consumer
perception studies, secondary meaning pilots or surveys or other investigations or studies made
by or on behalf of Registrant concerning any Goods associated with the SALAD BAR Mark.

17.  All Documents concerning any studies of demographics of purchasers or likely
purchasers of Registrant’s Goods associated with the SALAD BAR Mark.

18.  Representative reviews, reports and mentions in any publication or by any third

party since March 16, 1993 of Registrant’s SALAD BAR Mark.
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19. At least one (1) sample of each Document which describes, advertises, offers, or
otherwise refers to any Goods associated with SALAD BAR Mark.

20.  All Documents which project or discuss the expected revenue for Goods sold
under the SALAD BAR Mark.

21.  All Documents concerning Petitioner, excluding Documents on file in this
Cancellation Proceeding.

22.  To the extent not already called for, each and every Document identified in

response to Petitioner’s First Set of Interrogatories. /

September 10, 2007

E. Lynn Perry

Perry IP Group ALC

4 Embarcadero Center, 39" Floor
San Francisco, CA 94111
415-398-6300
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing

PETITIONER’S REQUESTS FOR PRODUCTION
OF DOCUMENTS TO REGISTRANT

was served by delivering a true and correct copy of same via First Class Mail on the date
indicated below, upon the following:

Frederick W. Meyers
Amanda M. Roach
Ladas & Parry LLP

224 S. Michigan Avenue
Suite 1600

Chicago, 1L 60604

September 10, 2007

Linda Penry Mw@
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Cancellation No.: 92047162
FRESH EXPRESS INCORPORATED,

Reg. No. 1,758,520

Petitioner,
Issued: March 16, 1993
v.
Mark: SALAD BAR
SUPREME OIL COMPANY,
Registrant.

. PROVISIONS FOR PROTECTING CONFIDENTIALITY OF INFORMATION
REVEALED DURING BOARD PROCEEDING

Information disclosed by any party or non-party witness during this proceeding may be
considered confidential, a trade secret, or commercially sensitive by a party or witness. To
preserve the confidentiality of the information so disclosed, either the parties have agreed to be
bound by the terms of this order, in its standard form or as modified by agreement, and by any
additional provisions to which they may have agreed and attached to this order, or the Board has
ordered that the parties be bound by the provisions within. As used in this order, the term
"information" covers both oral testimony and documentary material.

Parties may use this standard form order as the entirety of their agreement or may use itas a
template from which they may fashion a modified agreement. If the Board orders that the parties
abide by the terms of this order, they may subsequently agree to modifications or additions,
subject to Board approval.

Agreement of the parties is indicated by the signatures of the parties’ attorneys and/or the parties
themselves at the conclusion of the order. Imposition of the terms by the Board is indicated by
signature of a Board attorney or Administrative Trademark Judge at the conclusion of the order.
If the parties have signed the order, they may have created a contract. The terms are binding
from the date the parties or their attorneys sign the order, in standard form or as modified or
supplemented, or from the date of imposition by a Board attorney or judge.
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TERMS OF ORDER
1) Classes of Protected Information.

The Rules of Practice in Trademark Cases provide that all inter partes proceeding files, as well as
the involved registration and application files, are open to public inspection. The terms of this
order are not to be used to undermine public access to files. When appropriate, however, a party
or witness, on its own or through its attorney, may seek to protect the confidentiality of
information by employing one of the following designations.

Confidential—Material to be shielded by the Board from public access.

Highly Confidential—Material to be shielded by the Board from public access and subject to
agreed restrictions on access even as to the parties and/or their attorneys.

Trade Secret/Commercially Sensitive—Material to be shielded by the Board from public
access, restricted from any access by the parties, and available for review by outside counsel for
the parties and, subject to the provisions of paragraph 4 and 5, by independent experts or
consultants for the parties.

2) Information Not to Be Designated as Protected.

Information may not be designated as subject to any form of protection 1f it (a) is, or becomes,
public knowledge, as shown by publicly available writings, other than through violation of the
terms of this document; (b) is acquired by a non-designating party or non-party witness from a
third party lawfully possessing such information and having no obligation to the owner of the
information; (c) was lawfully possessed by a non-designating party or non-party witness prior to
the opening of discovery in this proceeding, and for which there is written evidence of the lawful
possession; (d) is disclosed by a non-designating party or non-party witness legally compelled to
disclose the information; or (¢) is disclosed by a non-designating party with the approval of the
designating party.

3) Access to Protected Information.

The provisions of this order regarding access to protected information are subject to modification
by written agreement of the parties or their attorneys, or by motion filed with and approved by
the Board.

Judges, attorneys, and other employees of the Board are bound to honor the parties’ designations
of information as protected but are not required to sign forms acknowledging the terms and
existence of this order. Court reporters, stenographers, video technicians or others who may be
employed by the parties or their attorneys to perform services incidental to this proceeding will
be bound only to the extent that the parties or their attorneys make it a condition of employment
or obtain agreements from such individuals, in accordance with the provisions of paragraph 4.
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a) Parties are defined as including individuals, officers of corporations, partners of
partnerships, and management employees of any type of business organization.

b)  Attorneys for parties are defined as including in-house counsel and outside counsel,
including support staff operating under counsel’s direction, such as paralegals or legal
assistants, secretaries, and any other employees or independent contractors operating
under counsel’s instruction.

¢) Independent experts or consultants include individuals retained by a party for purposes
related to prosecution or defense of the proceeding but who are not otherwise employees
of either the party or its attorneys.

d) Non-party witnesses include any individuals to be deposed during discovery or trial,
whether willingly or under subpoena issued by a court of competent jurisdiction over the
witness.

Parties and their attorneys shall have access to information designated as confidential or
highly confidential, subject to any agreed exceptions.

Outside counsel, but not in-house counsel, shall have access to information designated as
trade secret/commercially sensitive.

Independent experts or consultants, non-party witnesses, and any other individual not
otherwise specifically covered by the terms of this order may be atforded access to confidential
or highly confidential information in accordance with the terms that follow in paragraph 4.
Further, independent experts or consultants may have access to trade secret/commercially
sensitive information if such access is agreed to by the parties or ordered by the Board, in
accordance with the terms that follow in paragraph 4 and 5.

4) Disclosure to Any Individual.

Prior to disclosure of protected information by any party or its attorney to any individual not
already provided access to such information by the terms of this order, the individual shall be
informed of the existence of this order and provided with a copy to read. The individual will then
be required to certify in writing that the order has been read and understood and that the terms
shall be binding on the individual. No individual shall receive any protected information until the
party or attorney proposing to disclose the information has received the signed certification from
the individual. A form for such certification is attached to this order. The party or attorney
receiving the completed form shall retain the original.

5) Disclosure to Independent Experts or Consultants.

In addition to meeting the requirements of paragraph 4, any party or attorney proposing to share
disclosed information with an independent expert or consultant must also notify the party which
designated the information as protected. Notification must be personally served or forwarded by
certified mail, return receipt requested, and shall provide notice of the name, address, occupation
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and professional background of the expert or independent consultant.

The party or its attorney receiving the notice shall have ten (10) business days to object to
disclosure to the expert or independent consultant. If objection is made, then the parties must
negotiate the issue before raising the issue before the Board. If the parties are unable to settle
their dispute, then it shall be the obligation of the party or attorney proposing disclosure to bring
the matter before the Board with an explanation of the need for disclosure and a report on the
efforts the parties have made to settle their dispute. The party objecting to disclosure will be
expected to respond with its arguments against disclosure or its objections will be deemed
waived.

6) Responses to Written Discovery.

Responses to interrogatories under Federal Rule 33 and requests for admissions under Federal
Rule 36, and which the responding party reasonably believes to contain protected information
shall be prominently stamped or marked with the appropriate designation from paragraph 1. Any
inadvertent disclosure without appropriate designation shall be remedied as soon as the
disclosing party learns of its error, by informing all adverse parties, in writing, of the error. The
parties should inform the Board only if necessary because of the filing of protected information
not in accordance with the provisions of paragraph 12.

7) Production of Documents.

If a party responds to requests for production under Federal Rule 34 by making copies and
forwarding the copies to the inquiring party, then the copies shall be prominently stamped or
marked, as necessary, with the appropriate designation from paragraph 1. If the responding party
makes documents available for inspection and copying by the inquiring party, all documents
shall be considered protected during the course of inspection. After the inquiring party informs
the responding party what documents are to be copied, the responding party will be responsible
for prominently stamping or marking the copies with the appropriate designation from paragraph
1. Any inadvertent disclosure without appropriate designation shall be remedied as soon as the
disclosing party learns of its error, by informing all adverse parties, in writing, of the error. The
parties should inform the Board only if necessary because of the filing of protected information
not in accordance with the provisions of paragraph 12.

8) Depositions.

Protected documents produced during a discovery deposition, or offered into evidence during a
testimony deposition shall be orally noted as such by the producing or offering party at the outset
of any discussion of the document or information contained in the document. In addition, the
documents must be prominently stamped or marked with the appropriate designation.

During discussion of any non-documentary protected information, the interested party shall make
oral note of the protected nature of the information.
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The transcript of any deposition and all exhibits or attachments shall be considered protected for
30 days following the date of service of the transcript by the party that took the deposition.
During that 30-day period, either party may designate the portions of the transcript, and any
specific exhibits or attachments, that are to be treated as protected, by electing the appropriate
designation from paragraph 1. Appropriate stampings or markings should be made during this
time. If no such designations are made, then the entire transcript and exhibits will be considered
unprotected.

9) Filing Notices of Reliance.

When a party or its attorney files a notice of reliance during the party’s testimony period, the
party or attorney is bound to honor designations made by the adverse party or attorney, or non-
party witness, who disclosed the information, so as to maintain the protected status of the
information.

10) Briefs.

When filing briefs, memoranda, or declarations in support of a motion, or briefs at final hearing,
the portions of these filings that discuss protected information, whether information of the filing
party, or any adverse party, or any non-party witness, should be redacted. The rule of
reasonableness for redaction is discussed in paragraph 12 of this order.

11) Handling of Protected Information.

Disclosure of information protected under the terms of this order is intended only to facilitate the
prosecution or defense of this case. The recipient of any protected information disclosed in
accordance with the terms of this order is obligated to maintain the confidentiality of the
information and shall exercise reasonable care in handling, storing, using or disseminating the
information.

12) Redaction; Filing Material With the Board.

When a party or attorney must file protected information with the Board, or a brief that discusses
such information, the protected information or portion of the brief discussing the same should be
redacted from the remainder. A rule of reasonableness should dictate how redaction is effected.

Redaction can entail merely covering a portion of a page of material when it is copied in
anticipation of filing but can also entail the more extreme measure of simply filing the entire
page under seal as one that contains primarily confidential material. If only a sentence or short
paragraph of a page of material is confidential, covering that material when the page is copied
would be appropriate. In contrast, if most of the material on the page is confidential, then filing
the entire page under seal would be more reasonable, even if some small quantity of non-
confidential material is then withheld from the public record. Likewise, when a multi-page
document is in issue, reasonableness would dictate that redaction of the portions or pages
containing confidential material be effected when only some small number of pages contain such
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material. In contrast, if almost every page of the document contains some confidential material, it
may be more reasonable to simply submit the entire document under seal. Occasions when a
whole document or brief must be submitted under seal should be very rare.

Protected information, and pleadings, briefs or memoranda that reproduce, discuss or paraphrase
such information, shall be filed with the Board under seal. The envelopes or containers shall be
prominently stamped or marked with a legend in substantially the following form:

CONFIDENTIAL

This envelope contains documents or information that are subject to a protective order or

agreement. The confidentiality of the material is to be maintained and the envelope is not to be
opened, or the contents revealed to any individual, except by order of the Board.

13) Acceptance of Information; Inadvertent Disclosure.

Acceptance by a party or its attorney of information disclosed under designation as protected
shall not constitute an admission that the information is, in fact, entitled to protection.
Inadvertent disclosure of information which the disclosing party intended to designate as
protected shall not constitute waiver of any right to claim the information as protected upon
discovery of the error.

14) Challenges to Designations of Information as Protected.

If the parties or their attorneys disagree as to whether certain information should be protected,
they are obligated to negotiate in good faith regarding the designation by the disclosing party. If
the parties are unable to resolve their differences, the party challenging the designation may
make a motion before the Board seeking a determination of the status of the information.

A challenge to the designation of information as protected must be made substantially
contemporaneous with the designation, or as soon as practicable after the basis for challenge is
known. When a challenge is made long after a designation of information as protected, the
challenging party will be expected to show why it could not have made the challenge at an
earlier time.

The party designating information as protected will, when its designation is timely challenged,
bear the ultimate burden of proving that the information should be protected.

15) Board’s Jurisdiction; Handling of Materials After Termination.

The Board’s jurisdiction over the parties and their attorneys ends when this proceeding is
terminated. A proceeding is terminated only after a final order is entered and either all appellate
proceedings have been resolved or the time for filing an appeal has passed without filing of any
appeal.
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The parties may agree that archival copies of evidence and briefs may be retained, subject to
compliance with agreed safeguards. Otherwise, within 30 days after the final termination of this
proceeding, the parties and their attorneys shall return to each disclosing party the protected
information disclosed during the proceeding, and shall include any briefs, memoranda,
summaries, and the like, which discuss or in any way refer to such information. In the
alternative, the disclosing party or its attorney may make a written request that such materials be
destroyed rather than returned.

16) Other Rights of the Parties and Attorneys.

This order shall not preclude the parties or their attorneys from making any applicable claims of
privilege during discovery or at trial. Nor shall the order preclude the filing of any motion with
the Board for relief from a particular provision of this order or for additional protections not
provided by this order.

By Agreement of the Following, effective September 10, 2007
s
/
(]
E. Lynn\’i)erry U

Attorney for Petitioner Attorney for Respondent
Perry IP Group ALC

4 Embarcadero Center, 39" Floor

San Francisco, CA 94111

415-398-6300

By Order of the Board, effective

Date

Board Attorney or Judge Imposing Order
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FRESH EXPRESS INCORPORATED, Cancellation No.: 92047162
Petitioner, Reg. No. 1,758,520
v. Issued: March 16, 1993
SUPREME OIL COMPANY, Mark: SALAD BAR
Registrant.

ACKNOWLEDGMENT OF AGREEMENT OR ORDER PROTECTING
CONFIDENTIALITY OF INFORMATION REVEALED DURING BOARD
PROCEEDING

I _ declare that I have been provided with a copy of the
Agreement or Order regarding the disclosure of, and protection of, certain types of information
and documents during and after the above-captioned opposition or cancellation proceeding
before the Trademark Trial and Appeal Board.

I have read the Agreement or Order and understand its terms and provisions, by which I agree to
be bound. Specifically, I agree to hold in confidence any information or documents disclosed to
me in conjunction with any part I take in this proceeding.

I declare under the penalty of perjury that these statements are true and correct.

Name: Date
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CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the foregoing

PROVISIONS FOR PROTECTING CONFIDENTIALITY OF INFORMATION
REVEALED DURING BOARD PROCEEDING

was served by delivering a true and correct copy of same via First Class Mail on the date
indicated below, upon the following:

Frederick W. Meyers
Amanda M. Roach
Ladas & Parry LLP

224 S. Michigan Avenue
Suite 1600

Chicago, 1L 60604

September 10, 2007 (\T\Eg’{ — -
Linda Penry 7 /j\‘\
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Claire Mangonon

From: Roach, Amanda [Amanda‘Roach@Ladas.net]
Sent: Thursday, October 18, 2007 3:05 PM

To: Lynn Perry

Subject: RE: Amended petition to cancel

Dear Lynn,

Here is a copy of the Amended Answer as filed. | got your phone message - | think it's fine if we exchange
documents informally. My client is in the process of gathering the discovery materials. As soon as | have them in
hand, I will forward them to you. Please let me know if you have any questions.

Yours sincerely,

Amanda

----- Original Message-----

From: Lynn Perry [mailto:!perry@perryip.com]
Sent: Thursday, October 04, 2007 8:15 PM
To: amanda.roach@ladas.net

Subject: Amended petition to cancel

Dear Amanda,

Here is a copy of the Petition as filed.
Regards, |

Lynn

E. Lynn Perry

Perry IP Group A.L.C.

4 Embarcadero Center - 39th Floor

San Francisco, CA 94111

T 415-398-6300 (F 415-398-6306)

Iperry@perryip.com

WWw.perryip.com

PLEASE NOTE: This e-mail (including any attachments) may contain material that (1) is
confidential and for the sole use of the intended recipient, and (2) may be protected by the attorney-
client privilege, attorney work product doctrine or other legal rules. Any review, reliance, distribution
or forwarding without express permission is strictly prohibited. If you are not the intended recipient,
please contact the sender and delete all copies.

This email has been scanned by the MessageLabs Email Security System.
For more information please visit http://www.messagelabs.com/email

10/23/2007
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Lynn Perry

From: Roach, Amanda [Amanda.Roach@Lladas.net]
Sent:  Thursday, November 01, 2007 2:35 PM

To: Lynn Perry

Subject: RE: Supreme Oil and Fresh Express

Hello Lynn,

Funny, | was actually going to contact you about this this afternoon about an extension. 1 will consent to the 60
day extension of discovery until January 16th. | should hopefully have materials ready for you by month's end. |
have also learned that my client would be open to amicable resolution in this matter, as originally proposed in
your September 10 email. Please let me know what you need from me for the stipuiation.

Amanda

----- Original Message-----

From: Lynn Perry [mailto:Iperry@perryip.com]
Sent: Thursday, November 01, 2007 4:27 PM
To: amanda.roach@ladas.net

Subject: Supreme Oil and Fresh Express
Importance: High

Hello Amanda,

| see that our close of discovery is set for November 17, 2007. Would you consent to extend that to
January 16 (60 days). This would give us an opportunity to review your client's evidence concerning
its continued use and to discuss whether an amicable resolution of this case is possible. Let me
know and thanks,

Lynn

E. Lynn Perry

Perry IP Group A.L.C.

4 Embarcadero Center - 39th Floor

San Francisco, CA 94111

T 415-398-6300 (F 415-398-6306)

Iperry@perryip.com

WWW.perryip.com

PLEASE NOTE: This e-mail (including any attachments) may contain material that (1) is confidential and for the sole use of the
intended recipient, and (2) may be protected by the attorney-client privilege, attorney work product doctrine or other legal rules. Any

review, reliance, distribution or forwarding without express permission is strictly prohibited. if you are not the intended recipient,
please contact the sender and delete all copies.

This email has been scanned by the MessageLabs Email Security System.
For more information please visit http://www.messagelabs.com/email

11/1/2007
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Lynn Perry

From: Lynn Perry

Sent:  Monday, February 04, 2008 4:52 PM
To: Roach, Amanda

Subject: RE: Supreme Oil and Fresh Express

Dear Amanda,
This is further to our telephone conversation on January 15, 2008.

supply me with satisfactory continuing use documentation, i

| look
forward ’;o hearing from you.

Regards,
Lynn

E. Lynn Perry

Perry IP Group A.L.C.

4 Embarcadero Center - 39th Floor

San Francisco, CA 94111

T 415-398-6300 (F 415-398-6306)

Iperry@perryip.com

WWW.perryip.com

PLEASE NOTE: This e-mai (including any attachments) may contain material that (1) is confidential and for the sole use of the intended recipient, and

(2) may be protected by the attorney-client privilege, attorney work product doctrine or other legal rules. Any review, reliance, distribution or forwarding
without express permission is strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies.

From: Roach, Amanda [mailto:Amanda.Roach@Ladas.net]
Sent: Thursday, November 01, 2007 2:35 PM

To: Lynn Perry '
Subject:.RE: Supreme Oil and Fresh Express

Hello Lynn,

Funny, I was actually going to contact you about this this afternoon about an extension. | will consent to the 60
day extension of discovery until January 16th. | should hopefully have materials ready for you by month's end.

2/4/2008
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Lynn Perry

From: Lynn Perry

Sent: Thursday, February 07, 2008 5:35 PM
To: : Roach, Amanda

Subject: RE: Supreme Oil and Fresh Express
Hi Amanda,

| looked at the evidence you sent but they all appear to be labels, not evidence of use of the mark over the
preceding several years. Does your client have any such evidence?

Lynn

E. Lynn Perry

Perry IP Group A.L.C.

4 Embarcadero Center - 39th Floor

San Francisco, CA 94111

T 415-398-6300 (F 415-398-6306)

lperry@perryip.com

WWW. perryip.com

PLEASE NOTE: This e-mail (including any attachments) may contain material that (1) is confidential and for
the sole use of the intended recipient, and (2) may be protected by the attorney-client privilege, attorney work
product doctrine or other legal rules. Any review, reliance, distribution or forwarding without express
permission is strictly prohibited. If you are not the intended recipient, please contact the sender and delete all
copies.

————— Original Message--—--

From: Roach, Amanda [mailto:Amanda.Roach@Ladas.net]
Sent: Wednesday, February 06, 2008 3:29 PM

To: Lynn Perry

Cc: Meyers, Fred

Subject: Re: Supreme Oil and Fresh Express

Dear Lynn,

Further to your email of yesterday, we have received use evidence from our
client on the goods in class 029. ’

H

: Please let us know if
you have any questions.

Yours sincerély,

Amanda
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Amanda M. Roach
Ladas & Parry LLP



