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IN THE UNITED STATES PATENT AND TRADEMARK OFFICEBEFORETHE
TRADEMARK TRIAL AND APPEAL BOARD

In re RegistrationNo. 3,064,820
Mark: NETTRAK
Registered: March 7, 2006

NeTrack,Inc.,

Petitioner,

V.

InternetFX, Inc.,

Registrant.

) CancellationNo. 92047013

)
)
) REGISTRANT’SMOTION TO STRIKE

) PETITIONER’SNOTICE OF RELIANCE

) ON DIJKER DECLARATION FILED

) OCTOBER16, 2008(ESTTA NO. 243087)

)
)
)

Commissionerfor Trademarks
P.O. Box 1451
Alexandria,Virginia 22313-1451

INTRODUCTION

In accordancewith Rule 2.123(b)of the TrademarkRulesof Practiceand the Trademark

Trial and Appeal Board Manual of Procedure(“TBMP”) § 533 and 707.02,Registrantmoves

the Board to strike a Notice of Reliancesubmittedby PetitionerNetrack, Inc. Specifically,

Registrantmoves the Board to strike Petitioner’s Notice of Reliancefiled October 16, 2008

(ESTTA 243087) (hereinafter,“Notice of Reliance”) to the extent it notices reliance on the

Declaration of Barbara Dijker (“Dijker Deposition”). By the subject Notice of Reliance,

Petitionerattemptsto improperlymakeof record the following item that is not admissible: an

affidavit of a witness,where the partieshave not stipulatedor agreedin writing to use of the

affidavit during the trial phaseof the case.

The Dijker DeclarationIs Not Admissible

Petitioner has attemptedto submit the Dijker Declarationwhile citing to Trademark

TBMP § 704.02,which providesthat ‘a party may makecertainspecifiedtypesof evidenceof

record by filing a notice of reliance thereon, accompaniedby the evidencebeing offered.”

TBMP § 704.02. However,the cited TBMP sectionprovidesno supportfor Petitioner’sattempt
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to makethe Dijker Depositionof record. In fact, the relevantsectionrelatingto the introduction

of trial testimony in inter partescasesplainly excludesintroduction of testimonysubmittedin

affidavit form without an agreement.37 C.F.R. § 2.123(b).

During the trial phaseof a casebeforethe Board, affidavits maybe usedonly by written

agreementof the parties. TrademarkRule 37 C.F.R. § 2.123(b). The relevantrule provides:

“[bly written agreementof the parties,the testimonyof any witnessor witnessesof any party,

may be submittedin the form of an affidavit by such witness or witnesses.” Id. (emphasis

added). With respectto meetingthe requirementsof TrademarkRule 2.123(b),Registranthas

not received from Petitioner any requestfor agreementand Registranthas not provided any

agreementto submissionof the Dijker Declarationas evidencein this case. (SeeDeclarationof

Britt L. Anderson¶ 2, filed herewith.)Accordingly, Petitioner’sNotice of Reliancealong with

the attachedDijker Declarationshouldbe strickenandthe Dijker Declarationshould notbe taken

into evidencein this case.

RegistrantBearstheBurdenof ShowingAdmissibility

To the extent there is any doubt concerningthe admissibility of the Dijker Declaration,

Petitioner,as the offering party, bearsthe burdenof showingthat the documentsare admissible.

Cf GiarnoreneProds. Corp. v. Earl Grissmer Co., 203 U.S.P.Q. 1090, 1092 n.5 (T.T.A.B.

1979)
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CONCLUSION

For theforgoing reasons,Registrantrequeststhat the Board strike Petitioner’sNotice of

Reliancefiled October16, 2008underESTTA TrackingNo. 243087.

Respectfullysubmitted,

MANATT, PHELPS& PHILLIPS, LLP

Dated: November6, 2008 By:

___________________________

SusanE. Hollander,Esq.
Britt L. Anderson,Esq.
Manatt, Phelps& Phillips, LLP
1001 PageMill Road,Bldg. 2
Palo Alto, CA 94304

A ttornevsfor Registrant
InternetFX Inc.
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DECLARATION OF BRITT L. ANDERSONIN SUPPORT
OF MOTION TO STRIKE NOTICE OF RELIANCE

I, Britt L. Anderson,declare:

1. 1 am an attorneyadmittedto practicein the stateof Californiaandam an associate

in the law firm of Manatt,Phelps& Phillips, LLP, attorneysfor RegistrantInternetFX, Inc.

(“Registrant”). I submit this declarationin supportof PetitionerNetrack,Inc.’s (“Petitioner”)

Noticeof Reliancefiled October16, 2008 (ESTTA 243087).If calleduponto testify to the

mattersstatedherein,I would andcould do so baseduponmy personal knowledgeexceptwhere

otherwiseindicated. I basemy knowledgeuponmy familiarity with this firm’s relevantfiles in

regardto CancellationNo. 92047013aswell asmy personalparticipationin the events

described.

2. Registranthas notreceivedfrom Petitioneranyrequestfor agreementand

Registranthasnot providedany agreementto submissionof the Declarationof BarbaraDijker as

evidencein this case.

I declareunderpenaltyof perjury underthe laws of the United Statesand of the Stateof

California that the foregoingis true andcorrect.

Executedthis 6th day of November,2008 at SanFrancisco,California.

Britt L. Anderson
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing REGISTRANT’S MOTION TO STRIKE

PETITIONER’S NOTICE OF RELIANCE ON DIJKER DECLARATION FILED

OCTOBER16, 2008 (ESTTA NO. 243087)hasbeenservedupon the Petitionerby depositing

it with the United StatesPostalServiceas first classmail, postageprepaid,in a sealedenvelope

addressedto:

Carl Oppedahi,Esq.
OppedahiPatentLaw Firm, LLC
P. 0. Box 4850
Frisco,CO 80443-4850

on this 6th dayof November,2008.

F 7/F

Linda Allen

CERTIFIcATE OF SERVICE
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