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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NeTrack, Inc. )
) Cancellation No. 92/047013
) Registration No. 3,064,820
Petitioner, ) Mark: NETTRAK
)
V. )
)
Internet FX, Inc. )
)
Registrant. )
)
)

Commissioner for Trademarks
PO Box 1451
Alexandria, Virginia 22313-1451

MOTION TO RESET TESTIMONY PERIODS

Petitioner respectfully requests that the Board reschedule the testimony periods pursuant to 37 CFR
§2.121(a)(1) for the above-identified cancellation proceeding. This request is filed contemporancously
with Petitioner's opposition to Registrant's Motion to Dismiss (paper number 14) and to avoid needless
duplication, the arguments in Petitioner's opposition are incorporated herein by reference rather than

being repeated herein.

Background. Discovery in this proceeding closed on August 20, 2007. On August 30, 2007,
Registrant realized it had failed to conduct any discovery, and filed a motion to reopen discovery and to

reset the testimony periods (paper number 6).

Plaintiff opposed the reopening of discovery, and on the assumption that the motion would be decided
promptly, urged that the schedule be preserved (paper number 7). At the time that Plaintiff filed its

Opposition to Registrant's motion, Plaintiff did not appreciate that Registrant's motion might still stand



undecided many months later, after the scheduled plaintiff's testimony period had come and gone.

Plaintiff's Motion to Strike (paper number 8) has been fully briefed since October 29, 2007, and also

stands undecided.

The Board's February 1, 2007 Scheduling Order set the Petitioner's 30-day Testimony Period to begin
on October 19, 2007 and end on November 18, 2007. Thus within ten days of the start of Petitioner's
Testimony Period, there were two fully briefed motions awaiting a decision by the board that could
potentially reset Petitioner's Testimony Period as well as change whether further discovery was going
to occur. At the time Registrant filed its notice of withdrawal, both motions were fully briefed and still

pending.

Argument. Under 37 C.F.R. §2.132(a)(1), Testimony Periods may be reset by stipulation of the
parties approved by the Board, by order of the Board, or upon motion granted by the Board.

A fully briefed motion to reopen discovery and to reset the testimony periods was pending during the
entirety of Petitioner's Testimony Period. Although it was Petitioner's hope that the motion would be
decided quickly in Petitioner's favor allowing the case to move forward with little additional schedule
changes/delays, the motion was still pending after the Petitioner's Testimony Period had expired.
Petitioner was left in an awkward position where it would be a great disadvantage for Petitioner to take
testimony without knowing the outcome of the motions. As time passed, it no longer made sense for
Petitioner to take testimony during the Testimony Period. If the Board were to rule in Registrant's
favor and reopen the discovery period for another ninety days, the Petitioner would be in a position
where it revealed its evidence and legal strategy during the scheduled Testimony Period and the

Registrant would serve its discovery requests after learning Plaintiff's evidence and legal strategy.

On August 30, 2007, Registrant asked this Board to reset the testimony periods. Later, on November
30, 2007, at a time when such a resetting would only benefit Plaintiff, Registrant filed what purports to
be a withdrawal of that motion. Registrant ought not to be permitted to unilaterally block the resetting
of the testimony periods in this fashion, when the mere pendency of its motion had, by itself, put into

question whether the testimony periods would be reset, and thus made the plaintiff's testimony period
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unusable as scheduled.

Stated differently, there was a motion pending before this Board from August 30, 2007 to (at least)
November 30, 2007, asking that this Board reset the testimony periods. The present motion merely

reiterates and preserves that request that the testimony periods be reset.

CONCLUSION

The purpose of requiring a Petitioner to take testimony or offer evidence during a set Testimony Period
is to prevent a Petitioner from failing to prosecute a case (thus wasting the time and energy of both the
Board and the Registrant without putting forth any effort to move the case forward). Here the situation
is very different. It is difficult to say that the Petitioner was failing to prosecute a case when two
motions were currently pending in front of the Board and Petitioner's last paper had been filed only a

month prior to Registrant's moving to dismiss the case because the Testimony Period had expired.

For the foregoing reasons and in the interest of continuing to move this case forward, Petitioner
respectfully requests that the Board grants its motion to reset testimony periods and requests

Petitioner's new 30-day Testimony Period to begin at a reasonable time thereafter.

Respectfully submitted,

OPPEDAHL PATENT LAW FIRM LLC
Attorneys for Petitioner
Dated: December 20, 2007
Frisco, Colorado By: /s/
Carl Oppedahl
PTO Reg. No. 32746
P.O. Box 4850
Frisco, Colorado 80443
(970) 486-8600




Certificate of service

I certify that this paper is being served upon the Registrant, by its counsel:

Susan E. Hollander

Manatt, Phelps & Phillips, LLP
1001 Page Mill Road, Bldg. 2
Palo Alto, CA 94304

by first-class mail this 20" day of December, 2007.
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PTO Reg. No. 32746



