Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov
ESTTA Tracking number: ESTTA246418

Filing date: 11/03/2008

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92046965
Party Plaintiff
Gander Mountain Company
Correspondence Paul Mussell
Address Dorsey & Whitney LLP
Suite 1500, 50 South Sixth Street
Minneapolis, MN 55402-1498
UNITED STATES
ueland.kevin@dorsey.com
Submission Other Motions/Papers
Filer's Name Kevin S. Ueland
Filer's e-mail ueland.kevin@dorsey.com, bianchi.rossi.deanna@dorsey.com
Signature /Kevin S. Ueland/
Date 11/03/2008
Attachments Gander - Ueland Declaration .PDF ( 15 pages )(419779 bytes )



http://estta.uspto.gov

Cancellation No.: 92046965
Atty. Ref. No.: 7495

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Gander Mountain Company Cancellation No.:
Petitioner, Reg. No.: 3,086,200
V. Mark: THE GANDERGUNMEN
ELM Development, LLC Petitioner’s File No.: 7495
Registrant.

UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

DECLARATION OF KEVIN S. UELAND

I, KEVIN S. UELAND, declare and state as follows:

1. I am an attorney licensed to practice in the State of Minnesota. I am an attorney
for Petitioﬂer in this case. This Declaration is made in connection with the Reply Memorandum
in Support of Petitioner’s Motion for Summary Judgment.

2. Attached hereto as Exhibit A are true and correct copy of excerpts from the
transcript of the deposition of Eric Lund Marhoun, taken on December 12, 2007.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Dated: November 3, 2008 /Kevin S. Ueland/
Kevin S. Ueland




Cancellation No.: 92046965
Atty. Ref. No.: 7495

CERTIFICATE OF SERVICE

I hereby certify that the foregoing document has been served via first-class mail, postage
prepaid, to Christopher J. Schulte and Heather J. Kliebenstein of Merchant & Gould P.C., 3200
IDS Center, 80 South Eighth Street, Minneapolis, Minnesota 55402 this 3rd day of November,

2008.

/Kevin S. Ueland/
Kevin S. Ueland
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

______________________________________ X
GANDER MOUNTAIN COMPANY
Petitioner, : Reg. No.:
V. : 3,086,200
ELM DEVELOPMENT, LLC
Registrant : Pages 1 - 389

------------------------------------ ORIGINAL

The deposition of ERIC L. MARHOUN, was
convened on Wednesday, December 12, 2007, at 8:24
a.m., at Funk & Bolton, 36 South Charles Street, 12th
Floor, Baltimore, Maryland, before Charlotte Burke,

Notary Public for the State of Maryland.

Job No.: 668364
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1 production services with respect to Hard Gravity iﬁz
2 I know he uses various DBAs. And, again, I believe
3 he is affiliated with GanderGunman Production

4 Company LLC, it's just I've never reviewed the

5 actual paperwork.

6 0 Okay. That's fine. Now, my next series

7 of questions is going to be outside the context then
8 of providing the services for Hard Gravity, I don't
9 care about that anymore, okay?

10 A Understood.

11 Q So has GanderGunman Production Company

12 LLC, have they engaged in the filming of hunts on

13 high quality professional grade equipment for

14 waterfowl companies and qualified individuals?

15 MS. KLIEBENSTEIN: Objection, calls for
16 speculation.

17 A I do not know if GanderGunman Production

18 Company LLC has and I don't know if Pierce Bryon
19 Smith has.
20 Q Okay. To simplify it, let's just say that

21 my -- because Pierce Smith is a member of
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Page 57
Q Let me ask you. To the extent that Pierce

Smith is using the mark The GanderGunmen as a

co-owner of that mark, does he have to consult with

you --
A No.
Q -- as to how he uses that mark?
A No, he has not -- I do not require him to

consult with me as to how he uses that mark.

Q Is he required to -- so he doesn't have to
clear what he doeg with that mark with you?

A That's correct.

Q Okay. If Pierce Smith was doing something
inappropriate with that mark would that upset you?

A That might upset me.

Q And would you have any ability to stop
Pierce Smith from doing something that you
considered inappropriate with that mark?

A I don't know. I've never researched what
co-owners can do --

0 Okay.

A -- with respect to property that they

ESQUIRE DEPOSITION SERVICES
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Page 84
A Yes.

Q Let's talk about topic five. Let me just
ask you, has ELM Development Company LLC attended
any trade shows where the mark The GanderGunmen has
been displayed?

A I believe so, but I'm not certain what
trade shows mean.

Q In the course of preparing for this
deposition did you adopt a working knowledge or an

understanding of the word trade shows?

A Yes, as it relates to ELM Development.

Q And what did you understand trade shows to
mean?

A An example, a meeting where video or

hunting trade is discussed by participants.

Q And how many trade shows -- well, let me
back up. Applying that definition that you just
stated, has ELM Development Company LLC attended
trade shows where the GanderGunmen mark has been
displayed?

A Yes.
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Page 85
Q On how many occasions?
A Three -- two occasions.
Q Okay. And when were those occasions?
A September 2002 and September 2003.
0 And where were those trade shows? Again,

using your definition of that phrase, where were

they?

A The Edina Country Club in Edina,
Minnesota.

Q Both trade shows were?

A Yes, in both imnstances.

0 Who was in attendance at those trade

shows? Let's start with the one in September 2002.

A Persons who registered for the Edina
sponsor chapter of Ducks Unlimited, and
representatives from Jay Anderson's Outdoor
Expeditions.

Q Do you know, was there an entity that
sponsored that trade show?

A Ducks Unlimited

0 What is Ducks Unlimited?

DC 1-800-441-3376 MD 1-800-539-6398 ' VA 1-800-752-8979
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1 A Ducks Unlimited is a waterfowl

2 conservation organization.

3 Q Was the purpose of the trade show in

4 September 2002 to make contacts to sell DVDs?

5 A Yes.

6 Q So in September 2002 ELM Development

7 Company LLC contemplated selling DVDs?

8 A Yes.

9 0] Similarly, the meeting in 2003, was that
10 also sponsored by Ducks Unlimited?
11 A Yes.
12 Q Was it the same meeting, just the year

13 after?

14 A Basically, yes.

15 Q Okay. And at that meeting did ELM

16 Development Company LLC go to that meeting with the

17 purpose of making contacts for the sale of waterfowl

18 DVDs?

19 A Yes.
20 0 And were contacts made at these meetings?
21 A Yes.

ESQUIRE DEPOSITION SERVICES
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1 A Prelude to Hard Gravity DVD.

2 Q Are there others?

3 A There are no other goods.

4 Q Can you identify for me the services that
5 ELM Development Company LLC sells to consumers

6 directly under the GanderGunmen mark?

7 A Yes.

8 Q What are they?

9 A The only service sold relates to the
10 August 17th, 2002 transaction with Jeff Traxler.
11 Q And there has been no other services
12 rendered by ELM Development Company LLC in
13 connection with the GanderGunmen mark; is that true?
14 MS. KLIEBENSTEIN: Objection,
15 mischaracterizes his testimony.
16 A I'm not sure I understand what you mean by
17 services. Of course I developed the DVDs. There's
18 all sorts of services we do in order to distribute
19 it directly to people to produce it.
20 Q Those services go into actually producing
21 the goods that the consumer actually buys; is that
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correct?

A That is correct.

Q Does the customer actually buy services
from ELM Development Company LLC?

A Not other than previously identified.

Q Okay. And the next channel of trade that
you identified I believe was Internet or website
sales?

A Correct.

Q Does ELM Development -- has ELM
Development Company LLC sold product through the
website or through the Internet or websites?

A No, not to my knowledge.

Q Are there -- hang on, I just want to see

that question.
Are there plans for ELM Development
Company LLC to sell prbducts through the Internet?
| A Yes.
Q What products does ELM Development Company
LLC intend to sell through the Internet?

A Videos and DVDs of the Hard Gravity
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Page 169
Volume I Prelude to Hard Gravity.

0 Okay. And there are trips to North Dakota
that are reflected in this document; is that true?

A Perhaps you could tell me --

0 On Page GG000089, at the top there's
mileage for North Dakota.

A Yes. Oh, thank you. Yes, that is
correct.

MR. UELAND: You know what, can we go off
the record for a second?
(Recess taken at 11:44 a.m.)
(Resumed at 11:47 a.m.)
BY MR. UELAND:

Q The trips that are reflected in this
income statement for ELM Development LLC 2005, is it
fair to say that regardless of where the travel was,
the destination of the travel, that it was for
filming footage for the Hard Gravity DVDs?

A Yes. Filming footage for the Hard Gravity
DVDs and on nearly all of these trips we distributed

VHS or video of Hard Gravity, The GanderGunmen's
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Hard Gravity. And of course we would have had

viewing at some of these venues, particularly Wolf
Ridge Hunt Club and the Audubon Outfitters. It was
part of the way we just word of mouth reached out as
we would book a trip often through Jay Anderson,
unless we knew it directly, and we would have VHS or
at this point DVDs both to distribute and we also
would view them, get the input of patrons, let them
know we were coming out with videos, tell them what
our website was going to be et cetera.

Q Let me start out by talking about the
distribution part of it. All those instances of
distribution you'wve just described were for free,

you just gave the copies away?

A That is correct, in 2000 --

Q '57?

A 2005, that is correct.

Q " You didn't receive any money for any

copies of these DVDs in 20057?
A That is correct.

Q Did you -- now, earlier we talked about
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A Yes.

0 What does the word prelude in Prelude to
Hard Gravity, what does that mean or -- to you?

A It means it's the video in the series
before Volume I.

Q Okay. Is it meant to sort of -- well, let
me ask you, how long is Prelude to Hard Gravity?

A I believe 35 minutes, roughly.

Q How long is Hard Gravity Volume I?

A I believe, but I actually don't know, you
would have to ask Pierce Smith. I don't know
actually how long it is.

Q Do you have a best guess?

A Over an hour, hour and a half.

Q Okay. It's more than twice the length of

Prelude to Hard Gravity?
A Yes, that's what I understand, yes.
Q Do you hope that people who purchase
Prelude to Hard Gravity would want to see more
footage and therefore purchase Hard Gravity I?

A Yes, I would hope that people who have

ESQUIRE DEPOSITION SERVICES
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1 purchased Hard Gravity Prelude or Prelude to Hard

2 Gravity the GanderGunmen, but also those people that

3 have viewed GanderGunmen Hard Gravity videos and

4 those who have received GanderGunmen Hard Gravity

5 videos themselves in the past, through word of mouth
6 in addition to those people who have received a

7 copy.

8 0 Okay.

9 A Of any of the predecessors.
10 Q Under the word redacted on Page GG89 it

11 says 1/11/05 dinner with editor slash partner and

12 the expense is $75. Who is editor/partner that is

13 referred to?

14 A I believe that would have referred to, I
15 believe that was dinner with Quinn Merritt, although
16 it could have been Pierce Smith, just don't recall.
17 0 It was a dinner that you had, though?

18 A Yes. And it was with one of those

19 individuals or it could have been James Erfurth

20 because I think Erfurth's first name is James. I

21 just know it wasn't Jay Anderson.

ESQUIRE DEPOSITION SERVICES
DC 1-800-441-3376 MD 1-800-539-6398 VA 1-800-752-8979



