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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL "~ 777~

In the Matter of Registration No. ElVER "
3,093,389 Registered May 16, 2006 RE—QE = ‘)
I NOVv 2 9 2006 v

BRYAN CORPORATION, ) “MCKENNA LONG
) & ALDRIDGE
Petitioner, )
) Cancellation No. 92046037
v. )
)
NOVATECH SA, )
)
Registrant. )

CONFIDENTIALITY STIPULATION AND PROTECTIVE ORDER

IT IS HEREBY STIPULATED by Petitioner Bryan Corporation and by Registrant
Novatech SA, through their respective counsel of record, that the following Confidentiality
Stipulation (“Order”) shall govern the handling of any document, information or other things
exchanged by the parties in connection with all phases of the above captioned action leading up
to trial, including, but not limited to, the filing of any pleadings, answering any discovery
requests, taking depositions, filing motions, and preparing transcripts and exhibits. This Order
does not govern proceedings during trial, nor does it prohibit any party from seeking a separate
protective order to govern trial proceedings; however, this Order shall govern all testimony taken
at a pretrial hearing or other judicial proceeding.

1. The parties, and any third party whose confidential information is sought through
discovery by a party to the captioned action, shall make a designation of CONFIDENTIAL or
CONFIDENTIAL ATTORNEYS ONLY with regard to any document or other discovery

material it produces or provides, or any testimony it gives in the above captioned action, that




et

purportedly contains, reflects, or otherwise discloses a trade secret or other confidential rescarch.
development, commercial, technical, business, financial, personnel, or customer information.

(a) Each party and all persons bound by the terms of this Order shall usc any
information or document governed by this Order only in connection with the prosecution or
defense of the above captioned action, except by consent of all of the parties or order of the
Court. With respect to information or documents produced by third parties, such information or
documents will be used only in connection with the prosecution or defense of the above
captioned action, except by consent of all of the parties and the third part& that produced such
information or documents, or order of the Court. CONFIDENTIAL and/or CONFIDENTIAL
ATTORNEYS ONLY information and/or documents may be disclosed or released only to those
persons entitled to receive such information and/or documents under this Order.

(b) Documents will be treated in accordance with their designation under this
Order. However, failure of a party to designate material CONFIDENTIAL or CONFIDENTIAL
ATTORNEYS ONLY shall not be deemed or construed to constitute an admission that such
material is not confidential or proprietary. If a party discovers that it has inadvertently tailed to
properly designate material as CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY,
such party may promptly designate the material as CONFIDENTIAL or CONFIDENTIAL
ATTORNEYS ONLY as applicable. Disclosure of such confidential information to persons not
authorized to receive that information prior to receipt of the confidentiality designation shall not
be deemed a violation of this Order. However, in the event the document has been distributed in
a manner inconsistent with the designation, a receiving party will take reasonable steps 1o
retrieve all copies of the CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY

documents that are inconsistently designated, or notes or extracts thereof. In the event




distribution has occurred to a person not under the control of a receiving party, the receiving
party shall make a request in writing for return of the document and for an undertaking of
confidentiality. In the event the request is not promptly agreed to in writing, or in the event there
is no response, or in the event that the receiving party deems the making of the request to be a
useless act, the receiving party shall promptly notify the disclosing party of the distribution and
all pertinent facts concerning it, including the identity of the person or entity not under the
control of the receiving party.

(c) If a disclosing party inadvertently discloses information that is privileged
or otherwise immune from discovery, the disclosing party shall promptly upon discovery of the
disclosure so advise the receiving party in writing, provide the receiving party with satistactory
proof that the disclosure was inadvertent, and request that the item or items of information be
returned, and if that request is properly made and supported, no party to the above captioned
action shall thereafter assert that the disclosure waived any privilege or immunity. It is further
agreed that the receiving party will return or destroy the inadvertently produced item or items of’
information, and all copies and derivations, within five (5) days of the earliest of (a) discovery by
the receiving party of the inadvertent nature of the production, or (b) the receiving party
receiving a written request for the return or destruction of the information.

(d) Should any documents, testimony, or information designated as
CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY be disclosed, through
inadvertence by the receiving party, to any person or party not authorized under this Order, then
the recciving party shall use commercially reasonable cfforts to (i) promptly retrieve the
disclosed documents, testimony, or information from such unauthorized person or party; (ii) bind

such person or party to the terms of this Order; (iii) promptly inform such person or party of all
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the provisions of this Order; (iv) request such person or party to sign the
“ACKNOWLEDGEMENT” in the form attached hereto; (v) identify such person or party
immediately to the disclosing party that designated the documents, testimony, or information as
CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY; and (vi) identify the
CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY documents, testimony. or
information immediately to the disclosing party that designated the documents, testimony. or
information as CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY. The cxccuted
“ACKNOWLEDGEMENT” shall promptly be served upon the party that designated the
documents, testimony, or information as CONFIDENTIAL or CONFIDENTIAL ATTORNEYS
ONLY. Nothing in this paragraph shall limit the right of the party that designated the
documents, testimony, or information as CONFIDENTIAL or CONFIDENTIAL ATTORNEYS
ONLY to seek any appropriate sanction or remedy against the party that intentionally disclosed
the documents, testimony, or information to a person or party not authorized under this Order.

(e) It is understood that counsel for a party may give advice and opinions to
his or her client based on his or her evaluation of information designated CONFIDENTIALI. and
CONFIDENTIAL ATTORNEYS ONLY received by the party, provided that such rendering of
advice and opinions shall not reveal the content of information to which the recipient is not
otherwise entitled, and also shall not reveal or disclose competitively useful information, such as.
without limitation, financial information; sales information; pricing data; strategic business
plans; research and development projects; marketing plans, forecasts and strategies; testing
information; and customer-specific information, except by prior written agreement with counsel

for the producing party.




2. Information designated as CONFIDENTIAL may be disclosed only to the
following persons:

(a) outside attorneys representing any party in the above captioned action, and
any paralegal, law clerk, or other employees working under the direct supervision of such
attorneys, provided, however, that no person who is a party or a director, officer, managing agent
or other employee of a party may be retained as a paralegal, stenographic or clerical employee
within the meaning of this paragraph;

(b) (1) experts, including consultants and investigators, retained by any
party or counsel to any party to assist in the above captioned action or to testify at trial in that
action, but only to the extent necessary to perform such work, and provided that such cxperts
shall not be employees of a party or otherwise working for or on behalf of a party in connection
with that party’s business and that paragraphs 2(b)(ii) and (iii) are complied with;

(ii)  For each expert to whom any party desires to disclose
CONFIDENTIAL and/or CONFIDENTIAL ATTORNEYS ONLY information and/or
documents, such party must first identify in writing to the attorneys for the producing party the
following information: the expert’s full name; professional address; educational background:
general areas of expertise; all present employment and consultancw‘s all pn;)r emplog'ment and
consultancies within the last four years; all present or prior relationships between the expert and
the receiving party, its subsidiaries, its affiliates, or other related entities; and a list of all cases in
which the expert or consultant has testified at a deposition or in court within the last four ycars.

An expert’s disclosure of confidential employment and consultancies may be designated as

CONFIDENTIAL ATTORNEYS ONLY.




(1ii)  Counsel for the producing party shall have ten (10) business days
from receipt of such Paragraph 2(b)(ii) notice to object to disclosure of such CONFIDENTIAL
and/or CONFIDENTIAL ATTORNEYS ONLY information and/or documents to such cxpert.
Any and all such objections must be made in writing with all such grounds stated with
specificity. The parties shall attempt to resolve such objections informally. In the event of such
an objection, no disclosure of CONFIDENTIAL and/or CONFIDENTIAL ATTORNEYS ONLY
documents, testimony or information shall be made to such persons for a period of five (5) court
days following the date the objection is received to permit the objecting party to move, by
noticed motion or by ex parte application, for an order that disclosure not be made to such expert
or consultant or that the disclosure be made only upon certain conditions. Provided that the
Paragraph 2(b)(ii) notice is fully responsive to all of the requirements set forth in that same
paragraph, the moving party shall have the burden of establishing that good cause exists for such
an order, and shall seek to have the matter heard at the earliest possible date. 1f no motion is
noticed within five (5) court days following receipt of the objection, CONFIDENTIAL and/or
CONFIDENTIAL ATTORNEYS ONLY documents, testimony, and information may bc
disclosed to such experts or consultants for the purposes of and upon the conditions stated in this
Protective Order. If such motion is made, there shall be no disclosure to such expert or
consultant until the TTAB has ruled upon the motion, and then only in accordance with the
ruling so made. The filing and pendency of such motion shall not limit, delay, or defer any
disclosure of the CONFIDENTIAL and/or CONFIDENTIAL ATTORNEYS ONLY documents.
testimony and information to persons as to whom no such objection has been made, nor shall it
delay or defer any other pending discovery unless the motion and the inability to disclosc such

documents, testimony, and information bear directly on the non-objecting party’s ability 1o




conduct such discovery. The right of a party to object shall be waived if no objection is reccived
by the party disclosing the expert or consultant within ten (10) business days of receipt of said
disclosure except to the extent that the non-designating party later discovers that the original
disclosure of a particular expert was in error or otherwise not fully responsive to Paragraph
2(b)(11) above.

(c) personnel of third party vendors, whose regular business is providing
litigation support services, engaged by a party or by counsel for a party to assist counsel in (i) the
coding, imaging or other management of documents produced in discovery in the above
captioned action or of associated databases; (ii) the preparation of demonstrative exhibits or
other visual aids for presentation at a hearing or trial; (iii) translation; or (iv) outside
photocopying or scanning services, provided that such personnel of third party vendors shall not
be employees of a party or otherwise working for or on behalf of a party in connection with that
party’s business;

(d) any party, including directors, officers, managing agents and other
employees assisting with the preparation of this case for trial; and

(e) the TTAB and its personnel and stenographers and videographers.

3. Any CONFIDENTIAL material that a party or third party believes should not be
disclosed to another party or parties, or to directors, officers, managing agents, or other
employees of such other party or parties, may be designated as CONFIDENTIAL ATTORNEYS
ONLY.

4. Information designated as CONFIDENTIAL. ATTORNEYS ONLY may be

disclosed only to the following persons:




(a) outside attorneys representing any party in the above captioned action, and
any paralegal, law clerk, or other employees working under the direct supervision of such
attorneys, provided, however, that no person who is a party or a director, officer, managing agent
or other employee of a party may be retained as a paralegal, stenographic or clerical employee
within the meaning of this paragraph;

(b) experts, including consultants and investigators, retained by any party or
counsel to any party to assist in the above captioned action or to testify at trial in that action. bul
only to the extent necessary to perform such work, and provided that such experts shall not be
employees of a party or otherwise working for or on behalf of a party in connection with that
party’s business and that paragraphs 2(b)(ii) and (iii) are complied with;

(c) personnel of third party vendors, whose regular business is providing
litigation support services, engaged by a party or by counsel for a party to assist counsel in (i) the
coding, imaging or other management of documents produced in discovery in the above
captioned action or of associated databases; (ii) in the preparation of demonstrative exhibits or
other visual aids for presentation at a hearing or trial; (iii)translation; or (iv) outside
photocopying or scanning services, provided that such personnel of third party vendors shall not
be employees of a party or otherwise working for or on behalf of a party in connection with that
party’s business; and

(d) the TTAB and its personnel and stenographers and videographers.

5. ‘The persons described in paragraphs 2(b), 2(d), 4(a), 4(b), or 4(c) shall be allowced
access to the CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY material, as
appropriate, only after they have read this Order and signed a copy of the atlached

“ACKNOWLEDGEMENT.” The undersigned counsel shall forward copies of all executed




ACKNOWLEDGEMENTS to the all other parties, and shall also maintain a list, available for
inspection by the TTAB, of persons to whom CONFIDENTIAL or CONFIDENTIAL
ATTORNEYS ONLY material is disclosed. The persons receiving CONFIDENTIAL or
CONFIDENTIAL ATTORNEYS ONLY material are enjoined from disclosing it to any other
person, except as permitted by this Order, and are further enjoined from using such material for
any purpose other than the prosecution or defense of the above captioned action.

6. The persons under Paragraphs 4(b) and 4(c) receiving CONFIDENTIAL
ATTORNEYS ONLY material shall be precluded from consulting or working for any party to
the above captioned action as a participant in any competitive decision-making processes,
including without limitation, in the areas of sales and marketing, product pricing, strategic
planning, research and development, product development, or manufacturing of the drugs that
are involved in this cancellation proceeding. This competitive decision-making preclusion shall
be effective from the time the CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY
information is received and shall last for a period of one (1) year after the conclusion of their
participation in the above captioned action.

7. Each individual who receives any CONFIDENTIAL or CONFIDENTIAL
ATTORNEYS ONLY material agrees to subject himself or herself to the jurisdiction of this
TTAB for the purpose of any proceedings relating to performance under, compliance with, or
violation of this Order.

8. The recipient of any CONFIDENTIAL or CONFIDENTIAL ATTORNEYS
ONLY material shall maintain such information in a secure and safe area accessible only to
persons eligible to review such CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY

material.




9. If a party discloses CONFIDENTIAL and/or CONFIDENTIAL ATTORNEYS
ONLY information and/or documents in another documént, at a deposition, or at a hcaring, such
party shall designate, and treat, at least such portion of such other décument or resulting
transcript as CONFIDENTIAL and/or CONFIDENTIAL ATTORNEYS ONLY as applicable.
Parties, third parties agreeing to be bound by this Order, and their counsel shall designate
CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY material as follows:

(a) In the case of documents that are produced as part of discovery or are
responsive to any discovery request, which includes, but is not limited to, responses to
interrogatories, document production requests, and requests for admission and any attachments
or exhibits to any of the foregoing documents referenced in this provision, such documents shail
be stamped or otherwise labeled: CONFIDENTIAL or CONFIDENTIAL ATTORNEYS
ONLY.

(b) In the case of depositions, counsel may designate portions of the transcript
(including exhibits) as CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY during the
deposition by making a statement to that effect on the record. Alternatively, within twenty (20)
calendar days after receipt of any written deposition transcript, counsel for a party or third party
whose CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY material was disclosed
during the deposition may so designate the appropriate pages of the transcript (including
exhibits) and serve notice of the designation on opposing counsel. For twenty (20) calendar days
after receipt of any written deposition transcript, the deposition transcript, including exhibits,
shall be deemed CONFIDENTIAL ATTORNEYS ONLY.

10.  During any deposition taken in the above captioned action at which

CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY information and/or documents




are disclosed or discussed, any party may exclude from attendance at the deposition during such
disclosure or discussion any person other than the deponent, counsel for the deponent (as long as
that counsel is otherwise authorized under the terms of this protective order to have access to the
CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY information and/or documents).
stenographer, videographer, and persons to whom the information and/or documents may be -
disclosed under Paragraphs 2 and 4.

11. A party or third party shall not be obligated to challenge the propriety of a
CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY designation at the time made, and
failure to do so shall not preclude a subsequent challenge. If at any time any party disagrecs with
a designation of CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY, that party shall
provide written notice of its disagreement to the producing party or third party, including its
basis for disagreeing with the designation. The disclosing party shall then have a reasonable
period, not exceeding fourteen (14) days, from the date of receipt of such notice to: (a) advise
the receiving party whether the disclosing party maintains its designation; and (b) if so, provide
its basis for the particular designation. The parties or third parties shall first try to resolve the
dispute on an informal basis. If the dispute cannot be informally resolved, the party or third
party challenging the designation may, after advising the disclosing party, request appropriate
relief from the TTAB.

12. Al applications and motions to the TTAB in which a party submits
CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY material shall be tiled under scal
and shall be made available only to the TTAB and to persons authorized by the terms of this
Protective Order. The party filing any paper which reflects, contains or includes any

CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY information subject to this




Protective Order shall file such paper in a sealed envelope, or other appropriately sealed
container, which indicates the title of the action, the party filing the materials, the nature of the
materials filed, the appropriate legend (see paragraph 1(a) above), and a statement substantially
in the following form:

This envelope contains documents subject to a Protective Order of

the TTAB. It should be opened only by the TTAB. Its contents

should not be disclosed, revealed or made public except by Order
of the TTAB or written agreement of the parties.

13. In the event that any CONFIDENTIAL or CONFIDENTIAL ATTORNEYS
ONLY material is used in any pretrial proceeding in connection with the above captioned action,
it shall not lose its CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY status through
such use, and the parties shall take all steps reasonably required to protect its confidentiality
during such use. Disclosure and use of CONFIDENTIAL and CONFIDENTIAL ATTORNEYS
ONLY material at trial and in subsequent proceedings shall be governed by the terms of an order
to be entered by the TTAB.

14.  Nothing in this Order shall preclude a party or its attorneys from:

(a) showing a document designated as CONFIDENTIAL or
CONFIDENTIAL ATTORNEYS ONLY to an individual identified by the document or by
sworn testimony as having been previously prepared, received, or reviewed by that individual;

(b) showing a document produced in discovery by an opposing party to a
current or former director, officer, managing agent or employee of the producing party or of any
related entities of the producing party during the questioning of such person in a deposition.

hearing, or trial in the above captioned action; or




(c) disclosing or using for any purpose any information or documents from
the party’s own files which the party itself has designated as CONFIDENTIAL or
CONFIDENTIAL ATTORNEYS ONLY.

15.  Counsel for a party producing documents may mask (“redact”) material decmed
exempt from discovery because it is protected from disclosure under the attorney-client privilege
or work product doctrine. Any and all documents from which material is redacted shall identify
in all redacted areas that a redaction has occurred. In addition, the reason for any and all such
redactions shall be stated either on the documents themselves or on a log to be provided within
thirty (30) days after the production of the documents. Sufficient information regarding the -
masked material must be provided to the other party to enable it to evaluate the legitimacy of the
asserted privilege or immunity. The parties reserve the right to pursue categories for redaction in
addition to those identified above, by either consent of the parties or order of the TTAB, to be
addressed on a case-by case basis. All disputes arising out of a party’s objection to another
party’s redaction of material under this paragraph shall be resolved pursuant to Fed. R. Civ. P. 37
and Local Rule 7.1.1.

16.  Third parties may produce documents and/or other things and may disclose
information pursuant to the terms of this Order. Such third parties shall be entitled to the-
remedies and relief provided by this Order.

17. Any stenographer or videographer who records testimony in the above captioned
action at a deposition shall be provided with a copy of this Protective Order by the party noticing
the deposition. That party shall advise the stenographer or videographer, before any testimony is
taken, that all confidentially designated documents, information, or testimony is and shall remain

confidential and shall not be disclosed except as provided in this Protective Order. The noticing




party shall further advise the court reportér and videographer that copies of all transcripts.
reporting notes, and all other records of any such testimony must be treated in accordance with
this Protective Order, delivered to attorneys of record, or filed under seal with the TTAB.

18.  In the event any person or receiving party having possession, custody, or control
of any document, testimony, or information produced in the above captioned action and
designated as CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY by a disclosing
party receives a subpoena or other process or order to produce such information, such
subpoenaed person or entity shall notify by mail the attorneys of record of the disclosing party
claiming such confidential treatment of the document sought by such subpoena or other process
or order, shall furnish those attorneys with a copy of said subpoena or other process or order, and
shall cooperate with respect to any reasonable procedure sought to be pursued by the party
whose interest may be affected. The disclosing party asserting the confidential treatment shaH
have the burden of defending against such subpoena. process or order. The person or party
receiving the subpoena or other process, or order shall be entitled to comply with it except 10 the
extent the disclosing party asserting the confidential treatment is successful in obtaining an order
modifying or quashing it;

19.  If the discovery process calls for the production of information that a party does
not wish to produce because the party believes its disclosure would breach an express or implied
agreement with a non-party to maintain such information in confidence, the disclosing party shall
give written notice to the non-party that its information is subject to discovery in the above
captioned action, and shall provide the non-party with a copy of this Protective Order. When
such written notice is given to the non-party, the disclosing party will advise the. potential

receiving party that such notice has been given. The non-party shall have fourteen (14) days




from receipt of the written notice in which to seek relief from the TTAB, if the non-party so
desires. If the fourteen (14) days elapse without relief being sought from the TTAB, the
requested information shall be produced in accordance with the terms of this Protective Order.

20.  Unless otherwise agreed to by the parties or by order of the Court, within sixty
(60) days of the final resolution of all of the above captioned action and of any and all appeals of
such action, all CONFIDENTIAL and CONFIDENTIAL ATTORNEYS ONLY matefial, and all
copies thereof, shall be (1) upon request, returned to the party that produced it, or (2) destroyed.
Notwithstanding the foregoing, counsel of record for the parties shall be permitted to retain a file
copy of materials created during the course of the above captioned action, or made part of the
record, or which have been filed under seal with the TTAB, including but not limited to any
motion, brief, affidavit, expert report, discovery response, and/or memoranda which contains
CONFIDENTIAL or CONFIDENTIAL ATTORNEYS ONLY material within thc document or
as an exhibit thereto, and a copy of all depositions, including exhibits, and deposition
evaluations. Such file copies must be maintained under the conditions of CONFIDENTIAL or
CONFIDENTIAL ATTORNEYS ONLY documents as provided in this Order. Counsel ol
record for the parties shall certify in writing that they have complied with this paragraph.

21.  This Order is not intended to address discovery objections to produce, answer, or
respond on the grounds of attorney-client privilege or work product immunity, or to preclude
either party from seeking further relief or protective orders from the TTAB as may be
appropriate under the Federal Rules of Civil Procedure.

22. Except as specifically provided herein, the terms, conditions, and limitations of

this Order shall survive the termination of the above captioned action.




23.  This Order is without prejudice to the right of any party or third party to seek
relief from the TTAB, upon good cause shown, from any of the provisions hereof.

Dated: “Ié i , 2006 DANIEL G. JARCHO

ANDREW J. PARK
MCKENNALONG & ALDRIDGE LLP

By 0,

Andrew J. t’aﬁ”k

Attorneys for Bryan Corporation

Dated: _jp. 22,2006 JOHN S. EGBERT
Egbert Law Oftices
By

/.
Johfi £t aﬁ’g;ﬁen

Attorney for Novatech S4

By Order of the Board, effective

Jyll Smith Taylor, Interlocutory Attorney




