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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FPPF Chemical Co., Inc.
Petitioner
CANCELLATION NO.: 92045615
\2 REGISTRATION NO.: 2,968,113
Power Research, Inc.
Registrant

e N N N N N N N N

OPPOSITION TO REGISTRANT’S REQUEST FOR LEAVE TO FILE LATE ANSWER

Petitioner, FPPF Chemical Co., Inc. (“FPPF”), by and through its undersigned attorney,
requests that Registrant’s motion entitled “Request For Leave To File Late Answer” be denied.
In the Board’s order dated May 30, 2006, Registrant was requested to show cause why judgment
by default should not be entered against it in accordance with Fed. R. Civ. P. 55(b). As
acknowledged in Registrant’s motion, good cause requires a satisfactory evidentiary showing that
the delay in filing was not the result of willful conduct or gross neglect on the part of the
defendant. See TBMP §312.02; Del.orme Publishing Co. v. Eartha’s Inc., 60 USPQ2d 1222,
1224 (TTAB 2000). However, Registrant’s motion consists of nothing more than attorney
argument, without any supporting affidavit or declaration under penalty of perjury.

Statements in pleadings and briefs generally do not constitute evidence. TBMP §704.06.
Fed. R. Civ. P. 43 similarly provides that “[w]hen a motion is based on facts not appearing of

record the court may hear the matter on affidavits presented by the respective parties . ...” No



such testimony has been presented in support of Registrant’s assertion of good cause, and
Registrant’s motion should be denied based on a failure of proof.

Moreover, there is affirmative evidence indicating that Registrant’s failure to file a timely
response to the Cancellation Petition was in fact due to gross neglect. First, the prosecution file
for Registration No. 2,968,113 shows that Registrant received all prosecution-related
correspondence addressed to the 1350 East Flamingo Road address in Las Vegas, Nevada.
Although Registrant failed to timely respond to the Notice of Allowance and had to revive its
application (Serial No. 78/160,058), the one-month delay was not said to be due to any failure to
receive the Notice of Allowance. Instead, Registrant asserted in a Statement of Use cover letter
that it was confused and had sent its documents in an incorrect manner, causing the delay.! See
paragraph 1 and Exhibit “A” of attached Duft Declaration. Insofar as Registrant regularly
received and responded to correspondence sent from the USPTO to the East Flamingo Road
address, it is difficult to imagine that it did not receive the Cancellation Petition or the
Scheduling Order.

Second, Registrant has been aware of Petitioner based on a letter sent to Registrant on
April 5, 2005 advising that Registrant’s Application Serial No. 78/160,058 for the mark POWER
FUEL had been cited as a potential bar to Petitioner’s registration of FUEL POWER. Registrant
was requested to voluntarily withdraw its application based on Petitioner’s superior rights, or

face a cancellation proceeding. See paragraph 2 and Exhibit ‘B” of attached Duft Declaration.

" Curiously, the prosecution record shows no attempted filing of any documents after the Notice of Allowance and
prior to the Statement of Use.
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Third, Petitioner’s counsel spoke via telephone on March 16, 2006 with Rachael East, an
employee of Registrant. Ms. East acknowledged receipt of the April 5, 2005 letter. She was also
verbally advised of Petitioner’s intention to file the present cancellation proceeding. She replied
that she would speak to Wanda Lewis, another employee of Petitioner, regarding a possible
amicable resolution of this matter. No response was thereafter received by Petitioner from any
representative of Registrant until the recent filing of Registrant’s papers in this proceeding. See
paragraph 3 of attached Duft Declaration

For the reasons set forth above, it is respectfully requested that Registrant’s Request For
Leave To File Late Answer be denied and that default judgment be entered.

Respectfully Submitted:

iokily-

Dated: July 14, 2006 Walter W. Duft
8616 Main Street, Suite 2
Williamsville, New York 14221

Attorney for Petitioner
FPPF Chemical Co., Inc.



CERTIFICATE OF SERVICE

I hereby certify that a true, correct and complete copy of the foregoing document entitled
OPPOSITION TO REGISTRANT’S REQUEST FOR LEAVE TO FILE LATE ANSWER has
been served on opposing counsel by mailing said copy on July 14, 2006, via First Class Mail,
postage prepaid to:

Jennifer Parkins Rabin, Esq.

Akerman Senterfitt

222 Lakeview Avenue, 4™ Floor

West Palm Beach, FL 33402-3188

By:

iskily

Walter W. Duft




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FPPF Chemical Co., Inc.
Petitioner
CANCELLATION NO.: 92045615

V. REGISTRATION NO.: 2,968,113

Power Research, Inc.
Registrant

e N N N N N N N N

DECLARATION OF WALTER W. DUFT IN SUPPORT OF OPPOSITION TO

REGISTRANT’S REQUEST FOR LEAVE TO FILE LATE ANSWER

I, Walter W. Duft, declare as follows:
1. Attached hereto as Exhibit “A” is a true and correct copy of a cover letter and Statement
of Use dated August 16, 2004 in connection with Registrant’s Application Serial No. 78/160,058
seeking registration of the mark POWER FUEL.
2. Attached hereto as “Exhibit “B” is a true and correct copy of a letter to Registrant dated
April 5, 2005 advising that Registrant’s Application Serial No. 78/160,058 for the mark POWER
FUEL had been cited as a potential bar to Petitioner’s registration of FUEL POWER, and
requesting Registrant to voluntarily withdraw its application based on Petitioner’s superior rights,
or face a cancellation proceeding.
3. I spoke via telephone on March 16, 2006 with Rachael East, who identified herself as an
employee of Registrant. Ms. East acknowledged receipt of the April 5, 2005 letter. She was also

verbally advised of Petitioner’s intention to file the present cancellation proceeding. Ms. East



replied that she would speak to Wanda Lewis, another employee of Petitioner, regarding a
possible amicable resolution of this matter. No response was thereafter received by Petitioner
from any representative of Registrant until the recent filing of Registrant’s papers in this
proceeding.

The undersigned further declares under penalty of perjury under the laws of the United
States of America that all statements made herein of his own knowledge are true and all
statements made on information and belief are believed to be true, and further that he has been
warned that willful false statements and the like so made are punishable by fine or imprisonment,
or both, under Section 1001 of Title 18 of the United States Code, and that such willful false
statements and the like may jeopardize the validity of the application or document or any
registration resulting therefrom.

Respectfully Submitted:

M Wy
Dated: July 14, 2006 Walter W. Duft
8616 Main Street, Suite 2

Williamsville, New York 14221

Attorney for Petitioner
FPPF Chemical Co., Inc.



CERTIFICATE OF SERVICE

I hereby certify that a true, correct and complete copy of the foregoing document entitled
DECLARATION OF WALTER W. DUFT IN SUPPORT OF OPPOSITION TO
REGISTRANT’S REQUEST FOR LEAVE TO FILE LATE ANSWER has been served on
opposing counsel by mailing said copy on July 14, 2006, via First Class Mail, postage prepaid to:

Jennifer Parkins Rabin, Esq.

Akerman Senterfitt

222 Lakeview Avenue, 4™ Floor

West Palm Beach, FL 33402-3188
By:

by

Walter W. Duft
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August 16, 2004

Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA

22202-3514

Dear Sir,

Concerning Serial Number: 78/160058 POWER FUEL

Our failure to respond in a timely manner to the Statement of Use for the above
trademark was unintentional.

The person previously in charge of the project was confused and sent our documents to
you in an incorrect manner, causing the delay.

Please accept the attached documents.
Thank you.

Respectfully,

o i’zéwz >

Wanda Lewis 08-18-2004

U.8. Patent & TMOfc/TM Mail Rept Dt. #77

E-mail: pri@priproducts.com - Internet: www.priproducts.com
6970 Portwest Drive, Suite 180 « Houston, TX 77024 « 713.490.1100 FAX: 713.490.6696




USPTO 8/16/2004 11:52 AM PAGE 3/007 Fax Server
D:Wanda COMPANY:

~TRADEMARK/SERVICE MARK ALLEGATION OF USE (Statement of Use/
Amendment to Allege Use) (15 U.S.C. § 1051(c) or (d))~

~To the Commissioner for Trademarks~

<TRADEMARK/SERVICEMARK INFORMATION>

<Mark>  poyER FUEL
<Serial Number> 78/160058

<APPLICANT INFORMATION>

<Name> Power Research inc.
. , .
<Street> 1350 East Flamingo Road, Suite 44

<City> Las Vegas, NEVADA 89119

<State> Nevada
<Country>USA
<Zip/Postal Code> 89119

<NOTICE OF ALLOWANCE INFORMATION>

<Notice of Allowance> }/E,S ~Enter YES if you are filing the Allegation of Use after a Notice of Allowance has
issued. If not, enter NO.~ YES

<GOODS AND/OR SERVICES INFORMATION>

<All Goods and/or Services in Application/Notice of Allowance>~The mmer@smg or using through a related
conipany the mark in commerce on or in connection with all goods and/or services listed in the application or Notice of Allowance.
If not, list in the next section the goods and/or services not in use to be deleted.~ YES

<Goods and/or Services Not in Use to be Deleted>~In the following space, list only those goods and/or services (and'or

entire class(es)) appearing in the application or Notice of Allowance for which the owner is not using the mark in commerce.
LEAVE THIS SPACE BLANK IF THE OWNER 18 USING THE MARK ON OR IN CONNECTION WITH ALL THE GOODS

AND/OR SERVICES LISTED IN THE APPLICATION OR NOTICE OF ALLOWANCE.~

<USE INFORMATION>
<Date of First Use Anywhere> 1999
<Date of First Use in Commerce> 2000

<QPTIONAL - REQUEST TO DIVIDE INFORMATION>
<Request to Divide> yo  ~Enter YES if you are you submitting a request to divide with this document. If not. enter NO.~ A/(’,?

PTO Porm ) 853 (REV 12/99) U.S. DEPARTMENT OP COMMERCE/Prient sind Trademark Office
OM B Conurol No. 0651,0009 (2xp. 8/31/2001) There is no req of mf

i to respond to this call
unless n ourently valid OMB sumber is displayed.

Received from < USPTQ > at 7/22/03 8.36:12 AM [Eastem Daylight Time]




v A U7 107 LUV 1104 A FAUL 2/0U/7 rax server
O:Wanda COMPANY:

<FEE INFORMATION>
[$100.00 x <Number of Classes> = <Total Fees Paid> $100.00

<SPECIMEN AND SIGNATURE INFORMATION>
~Applicant requests registration of the above-identified trademark/service mark in the United States Patent and Trademark
Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. §1051 et seq., as amended). Applicant is the
owner of the mark sought to be registered, and is using the mark in commerce on or in connection with the goods/services
identified above, as evidenced by the attached specimen(s) showing the mark as used in commerce.
(You MUST ATTACH A SPECIMEN showiug the mark as used in commerce for at least one product or service in each
international class covered.)
mmwmmwywmmmwmmmumuuHmnmmw&uammn of both,
under 18 U.S.C. § 1001, and that such willful faise statements and the like may jecpardize the validity of this dooument, declares
that he/she is properly authotized to axecute this document on bshalf of the Owner; and all statements made of his/her own
knowledge are trus and dldmamntsnudomhfamaﬂm)q\)dbdhfmbdmmbam~

~Signature~ Z@é@’f}%{{f ,/ 10 (4l 4 S

<Date Slgned> 08-16-04

<Name> wWanda Lewis
<Title> President

<CONTACT INFORMATION>

<Name> wanda Lewis

<Company/Firm Name> Power Research Inc.
1350 East Flamingo Road, Suite 44

<Street>

<City> Las Vegas
<State> Nevada
<Country> USA

<Zip/Postal Code> 89119
<Telephone Number> 713-490-1100
<Fax Number> 713-490-6696

<e-Mail Address> wel@priproducts.com

<CERTIFICATE OF MAILING> ~Recommended to avoid lateness due to mail delay.~

~I certify that the foregoing is being deposited with the United States Postal Service as first class mail,
postage prepaid, in an envelope addressed to theCommissioner for Trademarks, 2900 Crystal

Drive, Arlington, VA222023814, 0~ 1 g 4, F- x% FERN - LX g,/g V. %
<Date of Deposit> 0 5’ —/ b -0
~S|gnature~ Oéi(u / }/ /’é%//;f/ /

<Name> Wanda Lew1s

Thei lected on this foam ul hiomt to d that it has d use of the sk in nbie by C With respect o npplications fled on the brsa of o et to use the
m'k.mpumlonuuqunhwmmm-uwnobﬂhﬂubmeltofuepnwnnmm W.wnw 15UsC. $3105) et seq.and 37C.F.R. Purt 2. All bvformation oalteoted will b
made publio. Gathering and providing the informasian will require wn estirnuted thivteen minsies. Please direot comments on the time needed (0 oamplete this foom, wd/or suggestions for reducing tus burdan t the Chief

Information Offioer, U.S. Pateut end Trademark Office. US. of Comeneroe, D.C.2023). Plense sioie that the PTO may not
i onia G yrm Mmb:?g'mu Washington may omduaw!pamuoulemormbnmmuqlfmuhs

Received from < USPTO> at 7122103 8:35:12 AM [Eastem Dayiight Time]
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U... Patent and Trademark Office (USP..»
NOTICE OF ALLOWANCE

NOTE: If any data on this notice is incorrect, please fax a request for correction
to the Intent to Use Unit at 703-746-3400. Please include the serial number of your
application on ALL correspondence with the USPTO.

ISSUE DATE: Jan 13, 2004

Power Research inc.
1350 East Flamingo Road, Suite kb
Las Vegas NV USA 89119

v+ IMPORTANT IN?FORMATION{ 6 MONTH DEADLINE *+

You- filed the trademark app11cat10n 1dent1f1ea below based upon: & pana . fide intention 1o

Use the mark in commerce. You must use the mark ‘4 commerce and filea Statement of Use

(a.k.a. Allegation of Use) before the USPTO w111 reg1ster the mark You have 51X {6) MONTHS
fram the ISSUE DATE Of thws Notfce of A]lowance (NQA) to file either a Statement of Use; or if
you are not yet using the mark in cemmerce 8 Request for Extens1on of Time o File a Statement:
‘of Use ("Extension: Request") 1f you file an extens1on wequest you must continue to fileia’ new
‘ ”;Statement ef  $€’15 f11ed - pp!xcant may file a total of

ECI N DURING THE 'APPROPRIATE

request every 1% mcnths unt11
.f1ve (5) extension requests

mp let ng the Extensvon
‘the Internet _you may

0311_1 800 786+ 9199,to request:the

The following information should be reviewed for accuracy:

SERIAL NUMBER: 78/160058

MARK: POWER FUEL

OWNER: Power Research lInc.
1350 East Flamingo Road, Suite A4k
Las Vegas, NEVADA 89119

This application has the following bases, but not necessarily for all listed goods/services:
Section 1(a): NO Section 1(b): YES Section LL(e):

GOODS/SERVICES BY INTERNATIONAL CLASS

001-Chemical fuel additive for gasoline, diesel fuel and heavy fuel oil

ALL OF THE GOODS/SERVICES IN EACH CLASS ARE LISTED

(g AL a0y
00 |
%;/ 80. f@_g,lj’ Y7/ o)

THERSR (7/300%) ADDITIONAL INFORMATION MAY BE PRESENT IN THE USPTO RECORDS
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EXHIBIT B



WALTER W. DUFT

PATENT ATTORNEY
8616 MAIN STREET, SUITE 2
WILLIAMSVILLE, NEW YORK 14221
(716)633-1930 (VOICE)
(716)633-1932 (FACSIMILE)

emall: wduft@duttiawoffice.com

April 5, 2005

VIA CERTIFIED MAIL

Wanda Lewis

Power Research, Inc.

1350 East Flamingo Road, Suite 44
Las Vegas, NV 89119

Re:  U.S. Trademark Application for the mark “POWER FUEL”
Serial No.: 78/160,058; Filing Date: September 3, 2002

Dear Ms. Lewis:

This office represents FPPF Chemical Company of Buffalo, New York (FPPF) in
connection with the enforcement of its intellectual property rights, including trademarks. I am
writing you regarding the above-referenced application filed by Power Research, Inc. (PRI) to
obtain federal registration of the mark POWER FUEL for a “chemical fuel additive for
gasoline, diesel fuel and heavy diesel fuel oil.”

FPPF is the owner of the mark FUEL POWER for a chemical additive for the
treatment of diesel fuel, as indicated in the enclosed photocopy of an FPPF advertising flyer.
FPPF applied for federal registration of the FUEL POWER mark in Application Serial No.
76/585,481, filed on April 5, 2004. This application is based on FPPF’s actual use of the
FUEL POWER mark in interstate commerce dating back to February 1975, which use has
been nationwide in scope and continuous since its inception.

In a first office action mailed in connection with the ‘481 application, the USPTO
cited the ‘058 application on the ground that there may be a likelihood of confusion between
the FUEL POWER and POWER FUEL marks. The ‘481 application has been placed on
suspension to await the disposition of the ‘058 application. Presumably, if the ‘058
application matures into a federal registration, the determination of likelihood of confusion
made in connection with the ‘481 application will be finalized and FPPF will be denied a
registration for its FUEL POWER mark.

A review of the prosecution history for the ‘058 application reveals that PRI filed its
application based on an intent to use, and has recently filed a statement of use alleging first
use in 1999 and first use in commerce in 2000. Given that FPPF’s first use of FUEL
POWER began some 25 years prior to PRI’s first use of POWER FUEL, FPPF has priority.
It would be deemed to have superior rights should this matter need to be resolved by the




-

Page 2
April 5, 2005

USPTO in the context of a petition to cancel PRI’s registration (should it receive one) or by a
federal court in the context of a trademark infringement action brought by FPPF.

You should also be aware that the specimens submitted with PRI’s statement of use do
not appear to evidence actual trademark use, even as of the date of submission of the
statement of use. The specimens are website pages in which the identifier Powerfuel® appears
on some of the pages, but not on any of the illustrated products. I suspect that you will
receive a rejection of the statement of use on this ground, together with an admonition
regarding improper use of the ® symbol when there is no registration.

Insofar as PRI is not entitled to registration for the mark POWER FUEL given FPPF’s
prior use of FUEL POWER for the same goods, FPPF hereby requests that PRI formally
abandon its ‘058 application, thereby removing this application as an impediment to issuance
of the ‘481 application. FPPF further requests PRI’s agreement that it will discontinue all
promotional use (including website use) of the term Powerfuel® (and variants thereof) in
connection with fuel additives, it being FPPF’s position that such use is likely to cause
confusion, mistake or deception among members of the consuming public.

Should PRI not agree to the foregoing, and should it continue to pursue a federal
registration based on the ‘058 application, FPPF will have not choice but to initiate a
cancellation proceeding to effect cancellation of any such registration. Moreover, FPPF will
be forced to consider appropriate enforcement action under state and federal trademark
statutes governing trademark infringement.

Please indicate your response to the foregoing as soon as possible so that FPPF can
advise the USPTO regarding the status of this matter. If we do not hear from you by April
19, 2005, it will be assumed that PRI does not agree to the foregoing requests.

Sincerely,

7

Walter W. Duft

WWD:esd
Enclosure




"YEAR ROUND GEATMENT 10 INCREGSE MILEAGE,
REDUCE WEAR, PREVENT SLIME, AND STABILIZE FUEL

FUEL
POWER "

TOTALLY REMOVES WATER

Diesel fuel contains water year 'round. AR ROUND' .,
. . hd £

Water damages injectors, scores pintles, ey

abrades fuel pumps, interferes with ; CONCENTRATED D

TREAT 240 GALON

combustion, fouls injector tips, and creates gum and varnish. Fuel Rz

. . . . . G ()
Power contains highly effective ingredients to remove water from [fvc-

DN e Comgenin g 00 9

s g

fuel. Fuel Power prevents damage, wear, and premature failure. orawm

Regular use of Fuel Power dissolves gum and varnish, cleans

injector tips, and restores proper injector spray pattern. The result is
improved combustion efficiency, added power, and increased miles per
gallon that repay Fuel Power's cost many times over.

Water harbors fungi and microbes. These "bugs" create slime that clogs
fuel filters. Fuel Power eliminates the harmful microbes in your fuel and
prevents their growth in the future, by removing the water in which they
live and grow.

Fuel Power reduces oxidation and stabilizes fuel. Fuel Power contains no
harmful alcohols to attack your gaskets and seals. Concentrated formula
treats 240 gallons with only 8 ounces.

" “FPPF prides itself as the technology leader in
the fuel additive business. For over 25 years we - "~ .
" have set the standard for quality performance and -~
: value. We will continue to provide our customers a -
superior line of products. | personally guarantee it.
W Chris Lory = :

| T Ao o w/

‘Presidlent and CEO‘ e




* Cleans Injectors

'FUEL POWER™

+ Totally Disperses Water

« Prevents Growth of Microbes & Fungi

« Helps Stabilize Fuel

» Reduces Corrosion of Fuel Tanks & Fuel

Storage Tanks

» Prevents Formation of Sulfuric Acids

« Safe To Double-Dose for Extreme Conditions

B Elght ounces to 240 gallons of diesel fuel

For use in Dies.. .-uel, Home Heating 0il,
Kerosene, Bunker Fuel, and Gasoline

A:id prlor to filling for best mixing results. j

BEFORE AFTER
FUEL FUEL
POWER POWER

FUEL POWER cleans

dirty injector nozzles
and restores proper
spray pattern by
removing carbon, gum
and varnish deposits.

FUEL POWER
prevents premature
wear on high-
tolerance injector
tip needles.

keeps injectors ‘clean. Use eight ounces to
125 gallons for first two applications. Use

extremely wet conditions.

In very cold weather use FPPF Polar
Power or FPPF Total Power to prevent icing
and gelling of diesel fuel.

eight ounces to 125 gallons in marine or other

Fuel treated with
¥ FUEL POWER

FUEL POWER
removes water,
“cleans” fuel, and
prevents bacterial

Untreated A growth.

Fuel

For more information consult the Material Safety
Data Sheet for this product. All used and unused
products should be disposed of in accordance with
local, state and federal regulations.

Packaging:

_8{ounce bottle.
°8 ounce six- pack
1 gallon jug '
1.5 gallon pail )
- 55 gallon drum '~ up

/ DISTRIBUTED BY:

-

PRINTED ON RECYCLED AND RECYCLABLE
PAPER WITH SOYBEAN INKS

FPPF CHEMICAL COMPANY, INC.
117 WEST TUPPER STREET
BUFFALO, NEW YORK 14201
TEL: (716) 856-9607

1-800-735-3773

FAX: (716) 856-0750
E-MAIL: sales@fppf.com
WEB: www.fppf.com

Fm. No. FUEL POWER 2/03




