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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF REGISTRATION NO. 2,693,944
DATE OF ISSUE: MARCH 4, 2003

EARTHLITE MASSAGE TABLES, INC., ) OPPOSITION NO. 92045166
)
PETITIONER, )
Vs. )
) ANSWER TO PETITIONER’S
LIFEGEAR, INC., ) PETITION FOR CANCELLATION
)
DEFENDANT. )
)
)
)

Defendant, LIFEGEAR, INC. (“Registrant”), hereby responds to Petitioner
EARTHLITE MASSAGE TABLES, INC.’s (“Petitioner”) Petition for Cancellation as

follows:

As to the introductory paragraph of the Notice, Registrant acknowledges that U.S.
Registration No. 2,693,944 issued on March 16, 2004 (“the ‘944 Registration”) to Registrant;
that it is a New Jersey corporation having offices at 9858 Baldwin Place, El Monte, California
91731; that the ‘944 Registration is for the mark EARTHGEAR in International Class 11 for
goods designated as “saunas, namely, steam sauna booths,” and in International Class 10 for

goods designated as “massage apparatus, namely massage tables, massage chairs, and massage

pads that are component parts of massage tables and chairs; non-electric massage pads for
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therapeutic medical use; therapeutic saunas, namely, steam sauna booths,” claiming first use at
least as early as September 6, 2002 for both classes. Registrant is without information
sufficient to truthfully admit or deny the remaining allegations in this paragraph, and on this

basis, denies the allegations regarding the same.

1. In response to the first paragraph of the Petition for Cancellation, Registrant is
without information sufficient to truthfully admit or deny whether Petitioner is the owner of
U.S. Registration No. 2,238,613; whether this .registered mark is valid and subsisting; or
whether this registered mark is conclusive evidence of Petitioner’s exclusive lright to use said
mark in commerce on the goods specified in said registration, and on this basis, denies these

allegations. Registrant admits the remaining allegations in this paragraph.

2. In response to the second paragraph of the Petition for Cancellation, Registrant
acknowledges that Petitioner is now using the mark EARTHLITE in connection with the sale
of massage tables and other massage and therapeutic related products. Registrant is without
information sufficient' to truthfully admit or deny the remaining allegations in this paragraph,

and on this basis, denies the allegations regarding the same.

3. In response to the third paragraph of the Petition for Cancellation, Registrant is
without information sufficient to truthfully admit or deny whether Petitioner is the owner of
U.S. Registration No. 2,508,704; whether this registered mark is valid and subsisting; and

whether this registered mark is at least prima facie evidence of Petitioner’s exclusive right to




use said mark in commerce on the goods specified in said registration, and on this basis, denies

these allegations. Registrant admits the remaining allegations in this paragraph.

4. In response to the fourth paragraph of the Petition for Cancellation, Registrant
acknowledges that Petitioner is now using the mark EARTHLITE WORLD’S #1 BRAND IN
MASSAGE in connection with the sale of massage tables and other massage and therapeutic
related products. Registrant is without information sufficient to truthfully admit or deny the
remaining allegations in this paragraph, and on this basis, denies the allegations regarding the

same.

5. In response to the fifth paragraph of the Petition for Cancellation, Registrant
acknowledges that Petitioner is now operating as Earthlite Massage Tables, Inc., in the area of
massage tables, massage chairs, and numerous other massage-related products. Registrant is
without information sufficient to truthfully admit or deny the remaining allegations in this

paragraph, and on this basis, denies the allegations regarding the same.
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AFFIRMATIVE DEFENSES

Registrant, LIFEGEAR, INC., asserts the following affirmative defenses, reserving the
right to modify and expand these affirmative defenses up to and throughout the time of

adjudication.

7. Paragraphs 1-6 of Registrant’s Answer are hereby incorporated in their entirety

to these affirmative defenses by reference.

8. Petitioner has failed to state a claim upon which relief can be granted.

9. The Petition should be dismissed because Petitioner has unclean hands.

10.  The instant Petition should be dismissed due to delay, laches, estoppel, waiver,

and/or acquiescence.

11. Registrant alleges that the instant Petition should be dismissed because

Petitioner’s marks are not inherently distinctive and have not acquired secondary meaning.

12.  Registrant alleges that there is no likelihood of confusion, mistake or deception
between Registrant’s registered mark and Petitioner’s pleaded marks, because, inter alia,

Registrant’s mark and Petitioner’s marks are not confusingly similar.




13. In view of the foregoing, Registrant contends that this Petition is groundless and
baseless in fact and that Petitioner has not shown in any manner whatsoever wherein it will be,
or is likely to be, damaged by the ‘944 Registration, i.e., Petitioner has failed to allege

grounds sufficient to establish standing and to maintain this Petition for Cancellation.
WHEREFORE, Registrant prays that:

The Perition for Cancellation against U.S. Registration No. 2,693,944 be dismissed in

its entirety.

It is not believed that any additional fees are due; however, in the event any additional
fees are due, the Trademark Office is authorized to charge Registrant’s attorney's deposit

account no. 03-2030.

Respectfully submitted,

Date: January 23, 2006 7(/ /A‘ /WQ

Daniel M/ Cislo,
Kelly W. Cunni am Esq.

CISLO & THOMAS LLP

233 Wilshire Boulevard, Suite 900

Santa Monica, California 90401
Telephone: (310) 451-0647

Telefax: (310) 394-4477

Attorney for Registrant LIFEGEAR, INC.

Z:\TMDocs\06-16281\Answer to petition for cancellation. DOC




CERTIFICATE OF SERVICE

I hereby certify that one (1) copy of this document is being deposited with the United
States Postal Service as First Class Mail, postage affixed, in an envelope addressed to:

James P. Broder, Esq.
THE LAW OFFICE OF STEVEN G. ROEDER
5560 Chelsea Avenue
La Jolla, California 92037

Dated: January 23, 2006 By: _M A%

Daniel M. Cisllﬁsq., Reg. No. 32,973
Kelly Cunninghaih, Esq., Reg. No. 43,570

CERTIFICATE OF MAILING

I hereby certify that the original document is being deposited with the United States
Postal Service as first class mail, postage affixed, on the date set forth below in an envelope
addressed to:

Commissioner for Trademarks
2900 Crystal Drive
Arlington, Virginia 22202-3513
ATTN: TTAB NO FEE

Dated: January 23, 2006 By: )/(% /;,Q

Daniel M. Chislo, Es4f, Reg. No. 32,973
Kelly Cundingham,|{E3q., Reg. No. 43,570

Z:\TMDocs\06-1628 1\Answer to petition for cancellation. DOC




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF REGISTRATION NO. 2,693,944
DATE OF ISSUE: MARCH 4, 2003

EARTHLITE MASSAGE TABLES, INC., ) OPPOSITION NO. 92045166
)
PETITIONER, )
Vs. )

) POWER OF ATTORNEY
LIFEGEAR, INC., )
)
DEFENDANT. )
)
)
)
POWER OF ATTORNEY

Dear Sir/Madam:

LIFEGEAR, INC., the Registrant herein, hereby appoints the following
attorneys to defend against this cancellation proceeding and to transact all business in
the United States Patent and Trademark Office and the Trademark Trial and Appeal

Board pertaining to this cancellation proceeding:

Donald M. Cislo, Esq., Reg. No. 22,060
Charles H. Thomas, Esq., Reg. No. 25,710
Daniel M. Cislo, Esq., Reg. No. 32,973
Andrew S. Jordan, Esq., Reg. No. 33,917
Kelly Cunningham, Esq., Reg. No. 43,570
David B. Sandelands, Esq., Reg. No. 46,023
Sarah A. Brown, Esq., Reg. No. 47,455
Mark D. Nielsen, Esq., Reg. No. 52,068



Peter S. Veregge, Esq., Reg. No. 55,698
Sean O’Brien, Esq., Reg. No. 52,080
May Lin DeHaan, Esq., Reg. No. 42,472

Please address all communications as follows to the following correspondence
address:

Daniel M. Cislo, Esq.
CISLO & THOMAS LLP
233 Wilshire Boulevard, Suite 900
Santa Monica, California 90401-1211
Tel: (310) 451-0647
Fax: (310) 394-4477
www.cislo.com

Respectfully submitted,

CISLO & THOMAS LLP

Date: January 23, 2006 7% Ci/

Daniel Cislo/Ksq., Reg. No. 32,973
Kelly W. Cunningham, Esq., Reg. No. 43,570

CISLO & THOMAS LLP

233 Wilshire Boulevard, Suite 900
Santa Monica, California 90401-1211
Tel: (310) 451-0647

Fax: (310) 394-4477

www.cislo.com

T:\06-1628 '\Power of attorney. DOC




CERTIFICATE OF SERVICE

I hereby certify that one (1) copy of this document is being deposited with the United
States Postal Service as First Class Mail, postage affixed, in an envelope addressed to:

James P. Broder, Esq.
THE LAW OFFICE OF STEVEN G. ROEDER
5560 Chelsea Avenue
La Jolla, California 92037

Dated: January 23, 2006 By: /@,‘ é ,,Q

Daniel M. islo, ﬁq‘, Reg. No. 32,973
Kelly Cunningh sq., Reg. No. 43,570

CERTIFICATE OF MAILING

I hereby certify that the original document is being deposited with the United States
Postal Service as first class mail, postage affixed, on the date set forth below in an envelope
addressed to:

Commissioner for Trademarks
2900 Crystal Drive
Arlington, Virginia 22202-3513
ATTN: TTAB NO FEE

Dated: January 23, 2006 By: M / __',/g

Daniel M./Cisloﬁsq., Reg. No. 32,973

Kelly Cunninghany, Esq., Reg. No. 43,570

T:\06-16281\Power of attorney. DOC



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF REGISTRATION NO. 2,693,944
DATE OF ISSUE: MARCH 4, 2003

EARTHLITE MASSAGE TABLES, INC., ) OPPOSITION NO. 92045166

PETITIONER,
Vs.

NOTICE OF CHANGE OF ADDRESS
LIFEGEAR, INC., :

DEFENDANT.

N N’ N’ N’ N’ N N N’ N’ N’ N

NOTICE OF CHANGE OF ADDRESS

Dear Sir/Madam:

LIFEGEAR, INC., the Registrant herein, hereby notifies the Trademark Trial

and Appeal Board of the following change of address of record of Registrant:

LIFEGEAR, INC.
9858 Baldwin Place
El Monte, California 91731



It is not believed that any additional fees are due; however, in the event any
additional fees are due, the Examining Attorney is authorized to charge Applicant’s

attorney's deposit account no. 03-2030.

Respectfully submitted,

CISLO & THOMAS LLpP

Date: January 23, 2006 /%, /) Q

Daniel M. (’/{slo, Esq. Reg. No. 32,973
Kelly W. Cunninghgfi, Esq., Reg. No. 43,570

CISLO & THOMAS LLp

233 Wilshire Boulevard, Suite 900
Santa Monica, California 90401
Tel: (310) 451-0647

Fax: (310) 394-4477
www.cislo.com

T:\06-16281\Change o7 address (TTAB).DOC




CERTIFICATE OF SERVICE

I hereby certify that one (1) copy of this document is being deposited with the United
States Postal Service as First Class Mail, postage affixed, in an envelope addressed to:

James P. Broder, Esq.
THE LAW OFFICE OF STEVEN G. ROEDER
5560 Chelsea Avenue
La Jolla, California 92037

Dated: January 23, 2006 M £ — gz

Daniel M. 1slo ﬁ , Reg. No. 32,973
Kelly Cunmngha sq., Reg. No. 43,570

CERTIFICATE OF MAILING

I hereby certify that the original document is being deposited with the United States

Postal Service as first class mail, postage affixed, on the date set forth below in an envelope
addressed to:

Commissioner for Trademarks
2900 Crystal Drive
Arlington, Virginia 22202-3513
ATTN: TTAB NO FEE

Dated: January 23, 2006 m /7 ;

Daniel M. Cislo, Esq eg. No. 32,973
Kelly Cunningham, ., Reg. No. 43,570

T:\06-16281\Change of address (TTAB).DOC




