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     Mailed: September 30, 2008 
 
      Opposition No. 92043152 
 
      ARTURO SANTANA GALLEGO 
 
       v. 
 
      SANTANA'S GRILL, INC. 
 
 
Brian D. Brown, Interlocutory Attorney: 
 
 This case comes before the Board for consideration of 

registrant’s contested motion to strike petitioner’s trial 

brief.  For the reasons discussed below, the motion is 

denied.   

According to § 539 of the Trademark Trial and Appeal 

Board Manual of Procedure (“TTAB”)(2d ed. rev. 2004), "if a 

brief on the case is not timely filed ... it may be 

stricken, or given no consideration, by the Board” 

(emphasis added).  As written, the use of the word "may" 

indicates that the Board has discretion to consider 

untimely filed briefs.  See Ariola-Eurodisc Gesellschaft v. 

Eurotone International Ltd., 175 USPQ 250 (TTAB 1972). 
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In this case, the Board notes that petitioner’s trial brief 

was due on July 14, 2008, and was submitted the following 

day.  In response to the motion to strike petitioner’s 

reply brief, the Board also notes that petitioner offered a 

plausible explanation for the late filing of its brief, 

which was filed only one day late.   

Moreover, the Board finds that a delay of only one day 

will have little, if any impact on this particular 

proceeding and is unlikely to harm respondent in any 

measurable manner or fashion.  In addition, it is the 

Board’s policy to consider cases on the merits whenever 

possible and having petitioner’s trial brief will further 

that goal.  Given the Board’s authority to consider 

untimely filed trial briefs, respondent’s motion to strike 

petitioner’s trial brief is denied. 

 In closing, this case will proceed on its merits and 

per registrant’s September 5, 2008 request for an oral 

hearing, the Board will set the dates and time for the oral 

hearing and provide each party with written notice thereof 

in due course.  


