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IN THE UNITED STATES PATENT AND TRADEMARK OFEICE

BEFORE THE TRADEMARK TRIAL AND APPEALS BOARD

In the matter of trademark Registration|No. 2779751
for the mark “ CellGuard”

Date registered November 4, 2003

03-28-2004
Agrigenic Food Corporation, d/b/a Biotec Foods .6, Patant & TMONGITM Mall ReptD. #39
Petitioner
V.
VIVA LIFE SCIENCE INC.
Registrant

PETITION TO CANCEL

Agrigenic Food Corporation, a Nevada Corporation, [hereinafter Agrigenics or
Petitioner] with principle business offices located at 5152 Bolsa Avenue, Suite 101,
Huntington Beach, California, 92649-104Y.
To the best of petitioner’s knowledge, the name and address of the current owner
of the registrationis: Viva Life Sciences,|Inc., a Delaware Corporation, 1239
Victoria Street; Costa Mesa, California 92627.

The above-identified petitioner believes that it is being damaged by the above-

identified registration, and hereby petitions to cancel the same.

300.00 OP
1. The grounds for cancellation are as follows:

a. The petitioner has a prior common law trademark interest to the “ Cell
Guard” trademark pursuant to §37 CFR 2.38 and incorporates by
reference, the petitioner’s prior trademark application(s) and related
predecessor corporation’s trademark application(s) including image
file(s) as filed as serial number(s) 73739008, 75102580,
78386001.
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. The mark, “Cell Guard” was

riginally owned by Biotec Foods-Hawaii,
Ltd., a Hawaii Corporation, and has been in continuous use in
interstate commerce since October 11, 1971 according to a trademark
application serial number 73739008 filed July 11, 1988 by the
petitioner’s predecessor corparation. [See §37 CFR 2.38].

. The petitioner filed a federal trademark application which was

assigned serial number 78386001 on May 10, 1996, and incorporates
that applications image file herein. The application was abandoned
prior to registration, due to a question of title/ownership of the
trademark which was later addressed by a Hawaii State civil action as
well as a related trademark infringement suit filed in US District Court
as further explained below.

. Finally, the petitioner filed a federal trademark application which was

assigned serial number 78386001 on March 17,2004. That application
has not yet been reviewed by USPTO examiners.

. The title/ownership of the petitioner’s “Cell Guard” mark and

exclusive right to use that markion the petitioner’s brand of dietary
supplements was the subject of|a Hawaii First Circuit Court preceding
which resulted in the petitioner's “Cell Guard” mark being transferred
to the petitioner by Court Order. [See First Circuit Court for the State
of Hawaii documents at Exhibit B.] Subsequent to the conclusion of
that preceding, a related trademark infringement lawsuit was
concluded in the United States District Court for the Central District of
California [SA CV 99-2283 CAS], iwhich, inter alia, resolved the
title/ownership of the disputed mark(s) including the petitioner’s “Cell
Guard” trademark. On November 22, 1999, the court entered default
judgment in favor of Agrigenic (the petitioner) and declaring, inter
alia, that Agrigenic was the owner of the trademark “ Cell Guard.”
[True and exact copies of the relevant US District Court and Hawaii
State Court Orders are attached to this petition as Exhibit A and
Exhibit B respectively.]

During the prosecution of that (those) civil action(s), the petitioner’s
“Cell Guard” trademark remained in continuous use in interstate
commerce. (Both Agrigenic and an un-named, third-party [e.g. not a
party to this petition to cancel a registration] claimed the exclusive
right to use the mark. The mark has been in continuous use by
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Agrigenic and/or its predecessor-in-interest since October 11, 1971.

. Extensive advertising of the petitioner’s Biotec Foods branded “Cell

Guard” dietary supplement by direct mail marketing, in industry
magazines and at industry tradeshows, in addition to internet
websites has resulted in the petitioner’s Biotec Foods “Cell Guard”
trademark becoming and continuing to be distinctive and generally
recognized throughout the dietary supplement industry. In addition to
industry recognition, several independent authors publishing health
and natural product related books [e.g. the best selling series of
“Prescriptions for Nutritional Healing” reference books] have
reference the petitioner’s Biotec Foods brand of dietary supplements
as “ Cell Guard" and continue to do so in updated publications. In
fact, anyone in the natural products industry, including dietary
supplement distributors, health food retail employees and
knowledgeable consumers recognize “ Cell Guard” to mean the
petitioner’s distinctive Biotec Fpods brand of dietary supplements that
contain our unique antioxidant/enzyme precursors. The petitioner
was alerted to the registrant’s use of the “ CellGuard” mark recently by
a confused customer.

. The continued registration of the Registrant’s “ CellGuard” mark under

this class of goods [e.g. G & S: Nutritional Supplements] is therefore
damaging to the petitioner’s prior common law trademark and
will/has led to confusion between the published mark and Agrigenic’s
prior common law trademark rights. The petitioner is therefore
entitled to relief from the Trademark Trial and Appeals Board and
prays that the registrant’s mark is cancelled.

No allegation, other than “innocent infringement” of the petitioner’s
common law trademark by the registrant is made herein. However,
additional contempt proceedings in the US District Court scheduled
for hearings as early as April 5th, 2004, which are designed to coerce
compliance with and/or punish the violations by [unrelated third-party
defendants who are not a party to this petition for cancellation] for
their willful violation of the Court’s November 22, 1999 Order. No
additional proceeding about the ownership of the petitioner’s “Cell
Guard” mark is anticipated. [See Docket for United States District
Court for the Central District of California case number SA CV 99-2283
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CAS, attached as Exhibit C.]

Dated this 24" day of March, 2004

. (e

Robert G. Kavanaugh
President

Agrigenic Food Corporation
d/b/a Biotec Foods

5152 Bolsa Avenue, Suite 101
Huntington Beach, CA 92649

Email:
Robert_Kavanaugh@hotmail.com
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MICHAEL D. ROUNDS, State Bar No. 133972 /

1
The Law Offices of SKINNER,
2 (| A Professional Corporatio
548 California Avenue (ENT“ NOJSQ
3(| Reno, Nevada 89509
Telephone: (775) 324-410
4 || Facsimile: (775) 333-8171 NZH
5 || Attorneys for Agrigenic F oq ALED
Corporation, et al . CLERK, U S. DISTRICT COURT
6 .
ODGED .
cLeak| v SDISTRCT COURT | NGV} 7 1399
' 1
b rORNIA
s oV | K 1999 UNITED STATES DISTRICT COUR‘}%\E{NIRALD@TNC?OF CAugggUTY
CENTRA|PSICT OF CALIFORNIA CENTRAL DISTRICT OF CALIFORNIA
EFUTYA
s / CEFYT
P
11}l BIOTEC FOODS CORPORATION, doing CASE NO. CV—9§-2283 CAS (MANXx)
business as BIOTEC FOODS,
12 | Hawaii corporation; PACIFI
BOTANICALS CORPORATION, a (PROPOSED)
13| pelaware corporation,, DEFAULT JUDGMENT
14 Plaintiffs,
15 —ve- | HEREBY CERTIEY THAT TiliS DACININ wis Qftes
vs e e g
4 ESPECIIVE.
16 || AGRIGENIC FOOD CORPORATION,! a RECOR, T AT, TS DATE o O
Nevada corporation, DATED: NOV 22 ]ggg
17 228
Defendant and Third-Party DEPUTY CLERK
18| plaintiff, ’ .
19 -vs- THIS CONSTITUTES NOTICE OF ENTRY
20 || WILLIAM JAMES FAHEY AS REQUIRED BY FRCP, RULE 77(d).
individually and MARY JEAN FAHEY TN (F AN
21| aka MARY JEAN FEAKS, ENTERED (% Lo
22 individually, DOES 10 through
20, ‘ NOV 2 2 999
23 Third-Party Defendants. V4
24 / cV
25 The Clerk having entered default against Defendants
26 Biotec Food Corporation and Pacific Botanicals Corporation as to
27 Counterclaimant Agriginec Food Corporation's counterclaim, and
Doc,mﬂghaving reviewed Agrigencics' | Application for Default Judgment and
el |
MLD COJlY €G¥Spleadings on file herein| IT IS HEREBY ORDERED AND ADJUDGED:
MLD NOJfICE PTYS \ ?
IS5 NOV 22 1999 | 7

Exhibit A - Default Judgement and Order
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is entered for Counterclaimant

1. That judgmen

Agrigenics Food Corporation and against Defendants Biotec Food

Corporation and Pacific Botanicals Corporation on the
counterclaim. |
2. That Counterclaimant Agrigenics Food Corporation is
the owner of the trade name and trademarks Biotec Foods,
CellGuard, Extra-Enerygy Enzymes, Fiberzyme, Anti-stress Enzyme,
Runners Edge, Jet Stress, Energy Health & Beauty, Ageless Beauty,
Exercise Edge, Pacific Sea Plasma, Food Doctor and Biogestin.
3. That a permanent injunction is issued pursuant to
15 U.S.C. § 1116 enjoining| Counter-Defendants and their agents,
servants, employees and attorneys, and those persons in active
concert or participation with them, from using any of the trade
ied in paragraph 2, or any confusingly

are Aot M#W’M;ww W

's fees rr—the—amount

names or trademarks identi
similar variations thereof

4. Fhat Attorne

dewona Yy
ood Corporatlon pursuant tgp 15 U.S.C.

WMWMWW

are—awarded—se Agrigenics

§ 1117 g MMM?’D
W’MT 1S 'S0 ORDERED.

Dated:jﬂﬂ)‘. ’7", /?77 MM%M 4

UNITED STATES DISTRIZT JUDGE ™
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PROOF OF SERVICE

I am a citizen of the United States and employed in Washoe
County, Nevada. I am over the age of eighteen years and not a
party to the within action. My business address is 548
California Avenue, Reno, Nevada 89509.

On this date, I serv

ed the foregoing document described as:

(PROPOSED) DEFAULT JUDGMENT

on the interested parties in the action by placing a true copy
thereof, enclosed in a sealed envelope addressed as follows:

Pacific Botanicals Corporation Biotec Food Corporation
940 Royal St. 940 Royal St.
New Orleans, LA 70116 New Orleans, LA 70116

William Fahey
940 Royal St.
New Orleans, LA 70116

Mary Jean Fahey

c/o William Fahey

940 Royal St.

New Orleans, LA 70116

[XX] BY MAIL: I caused surh envelope with postage thereon fully

prepaid to be placed| in the United States mail at Reno,
Washoe County, Nevada.

{ ] BY CERTIFIED MAIL -

envelope with postag

via Certified Mail (
. placed in the United

County, Nevada.

ETURN RECEIPT REQUESTED: I caused such

thereon fully prepaid to be sent
eturn Receipt Requested) and to be
States mail at Reno, Washoe

[ 1 BY PERSONAL SERVICE:
by hand to the offic

I caused such envelope to be delivered
{s) of the addressee(s).

[ ] BY FACSIMILE: I caus

facsimile addressed
office(s) of the add

d such document to be sent via

o the facsimile machine in the

essee (s) . ¢
caused such envelope to be delivered
r overnight courier service to the
essee (s).

[ ] BY FEDERAL EXPRESS:

to Federal Express f
office(s) of the add

I declare under pena
State of California that
best of my knowledge.

Executed this Ly}%ﬁ

County, Nevada.

ty of perjury under the laws of the
he foregoing is true and correct to the

of , 1999, at Washoe

) Dwia)

Tricia Trevino
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_Of Counsel:

PAUL, JOHNSON, PARK & NILES
ttorneys at Law
A Law’ Corporation

SHERYL L. NICHOLSON 2998-0
WAYNE K. T« MAU 34550
1001 Rishop Street '
Suite 1300, Pacific Tower
‘Honolulu, Rawaii 96
- Telephore No.: S524-1212

Att rnéys for mammg mmxc

IN THE CIRCUIT COURT d
STATE OF H

F THE FIRST CIRCUIT

CIVIL Nﬁ 91-4257-1

OTEQ $GODS HAWAiI,,LTD«

-«Jmig& Kevin 9. c.c

Plaintiff CYANGTECH CO

GENTC FOOD CORPORATION's, aa

s
i












































































