IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Fruit of the Earth, Inc., §
§
Petitioner, § CANCELLATION NO.
§
V. § REGISTRATION NO. 846,783
§
§ REGISTERED: MARCH 26, 1968
The Mennen Company §
§ MARK: LUV THAT SUN
§ o |
Respondent. § m
01-26-2004
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Petitioner, Fruit of the Earth, Inc., a corporation organized and existing
under the laws of Delaware and having an office and place of business at 2520
West Irving Blvd., 4th Floor, Irving, Texas 75061, believes that it will be damaged
by the continued registration of U.S. Reg. No. 846,783 and hereby petitions to
cancel the same pursuant to Section 14(3) of the Lanham Act. To the best of
Petitioner’s knowledge, the name and address of the current owner of the
registration are as set forth in the Trademark Office TESS database, namely The
Mennen Company, East Hanover Ave., Morristown, New Jersey, 07960.

As grounds therefore, Petitioner alleges as follows:
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1. Petitioner is the owner of U.S. Application Serial No. 78/284,646 for
the mark LUV THAT SUN for “skin care products, namely, sun screen,
suntan and sunburn relief preparations” in Class 3. Respondent’s
Registration No. 846,783 for LUV THAT SUN for use in connection with
“tanning lotions for use on the body” is likely to be cited as a bar to this
application. Accordingly, Petitioner will be damaged by the continued
existence of Reg. No. 846,783 on the Principal Register.

2. Upon information and belief, Respondent is not currently using the
“LUV THAT SUN” mark in connection with the goods set forth in
Respondent’s Registration.

3. Upon information and belief, said use of the “LUV THAT SUN”
mark by Respondent has been discontinued with intent not to resume such
use, whereby Respondent has abandoned said mark as to the goods recited
in Respondent’s Registration.

4, Since the “LUV THAT SUN” mark, which is the subject of
Respondent’s Registration, has been abandoned by Respondent, the
Registration should be canceled from the Principal Register pursuant to
Section 14(3) of the Trademark Act of July 5, 1946, 15 USC § 1064(3).
WHEREFORE, Petitioner requests that its Petition to Cancel be granted, and

that Registration No. 846,783 be canceled, as requested above.
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Please charge our Deposit Account No. 22-0365 in the amount of $300.00
for the cancellation fee for one class. If any additional fees are required, please

charge our Deposit Account No. 22-0365. This paper is filed in duplicate.

Respectfully submitted,

. Scott Brown
Registry No. 32,968
VINSON & ELKINS L.L.P.
2300 First City Tower
1001 Fannin
Houston, Texas 77002-6760
Telephone: (713) 758-1105
Fax: (713) 615-5803
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CERTIFICATE OF MAILING

I hereby certify that this Petition to Cancel is being deposited with the
United States Postal Service as first class mail in an envelope addressed to: Box
TTAB FEE, Assistant Commissioner for Trademarks, 2900 Crystal Drive,

Arlington, Virginia 22202, on this 22nd day of January, 2004.

%.%cott Brown

Registry No. 32,968

1493319_1.DOC
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Cg e VINSON & ELKINS L.L.P.
% 2300 FIRST CITY TOWER
Vinson&FElkins 1001 FANNIN
HOUSTON, TEXAS 77002-6760
ATTORNEYS AT LAW TELEPHONE (713) 758-2222
FAX (713) 758-2346
www.velaw.com

‘W. Scott Brown

Direct Dial (713) 758-1105
Direct Fax (713) 615-5803
shrown@velaw.com

January 22, 2004

Box TTAB FEE N
Assistant Commissioner for Trademarks

2900 Crystal Drive 01.
Arlington, VA 22202 N 1-26-2004

Re:  Fruit of the Earth, Inc. v. The Mennen Company
Our File: FRU600/3-1

Dear Sir:

Enclosed for filing in the Patent and Trademark Office is the original and one copy of the
Petition to Cancel for the above-referenced matter.

Please acknowledge receipt of the enclosed document by date stamping the enclosed
postcard and returning it to this office.

Please charge any necessary fees to Deposit Account No. 22-0365 Attn: FRU600/3-1.

Very truly yours,
~Scott Brown
0803:4494
Enclosures
cc: Ms. Lisa Cook (w/encls.)
1493543_1.DOC
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