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CERTIFICATE|OF MAILING

I hereby certify that this paper, together with all enclosures identified herein, are being deposited with the United
States Postal Service as Express Mail, using labell EL 905955980 US, addressed to Box TTAB Fee,
Commissioner for Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3514, on the date indicated
below.

Dated: /A3 O’sl

Petie Taylor

IN THE UNITED STATES PATENT & TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of U.S. Trademark

Registration No. @ 2,693,646 A
Registered :  March 4, 2003
For the Mark . FLEXITECH 01-23-2004

U.8. Patent & TMOfe/TM Mail Rept Dt. #22
BOX TTAB FEE
Commissioner for Trademarks
2900 Crystal Drive

Arlington, Virginia 22202-3514

Dear Sirs:

PETITION TO CANCEL

This is a petition to cancel the above-identified trademark registration in International

Class 17.

1. Petitioner, Flex-Tech Hose & Tubing, Inc. is a Texas corporation, having a

principal place of business at 1100 Civic Center Loop, San Marcos, TX 78666.

300.00 0P




2. Registrant, Freudenberg-NOK General Partnership is, upon information and
belief, a Delaware general partnership having a principal place of business at 47690 East Anchor
Court, Plymouth, MI 48170.

BACKGROUND FACTS

3. On March 4, 2003, Registrant was granted trademark Registration No. 2,693,646
for the mark FLEXITECH used on rubber hoses with metal couplings for use in connection with
hydraulic brake systems (Int’l. C1. 17).

4, Reg. No. 2,693,646 claimed a date of first use and first use in commerce, which
the U.S. Congress may regulate, of August 1999.

5. The application that matured into Reg. No. 2,693,646 was filed as an intent-to-use
trademark application pursuant to 15 U.S.C. §1051(c) on June 25, 1999.

6. Petitioner Flex-Tech Hose & Tubing, Inc. has continuously used the trademark
FLEX-TECH in connection with flexible hose |and tubing made from plastic for use in
pressurized air and gas systems since at least June 1. 1994.

7, Petitioner Flex-Tech Hose & Tubing, Inc. is the owner of a pending Federal
Trademark Application Serial No. 76/413,981 on {FLEX-TECH” for flexible hose and tubing
made from plastic for use in pressurized air and gas systems, which application was filed May
24, 2002, and claims first use on or before June 1, 1994, and first use in commerce on or before
June 1, 2003 (hereinafter referred to as “Petitioner’s Application™).

8. Petitioner Flex-Tech Hose & Tubing, Inc. uses the “FLEX-TECH” mark by

applying it to labels attached to containers for the goods, on advertising materials and in other

ways customary in the trade.




9. Petitioner Flex-Tech Hose & Tubing, Inc.’s use of the “FLEX-TECH” mark
throughout the United States has acquired for the mark, and for the products sold thereunder, a
valuable reputation and goodwill.

10.  Petitioner Flex-Tech Hose & Tubing, Inc. has expended a substantial amount of
money, time and effort in promoting and popularizing the FLEX-TECH mark and products, and
to know that the latter originate with Flex-Tech Hose & Tubing, Inc.

11.  Petitioner Flex-Tech Hose & Tubing, Inc. is well and favorably known in the
United States and elsewhere, and has built up extensive goodwill and a high reputation in
connection with the products associated with Flex-Tech Hose & Tubing, Inc.’s “FLEX-TECH”

mark.

LIKELIHOOD OF CONFUSION AND DAMAGE

12.  The United States Patent and Trademark Office has rejected Petitioner’s
Application and refused to register the “FLEX-TECH” mark to Flex-Tech Hose & Tubing, Inc.
on the grounds that the Petitioner’s mark is so similar to the Registrant’s mark as to be likely to
cause confusion, or to cause mistake, such that Flex-Tech Hose & Tubing, Inc. has standing to
bring the present cancellation action. Home Juice Co. v. Runglin Cos., 231 U.S.P.Q. 897 (TTAB
1986). See, also, attached Ex. A, Office Action of July 23, 2003.

13.  Consequently, Flex-Tech Hose & |Tubing, Inc. is being damaged by the
Registrant’s registration, as Flex-Tech Hose & Tubing, Inc. is unable to obtain allowance of the
Petitioner’s Application, and further raises doubts as|to the rights of Flex-Tech Hose & Tubing,
Inc. to continue to use the “FLEX-TECH” mark in connection with its goods.

14.  Flex-Tech Hose & Tubing, Inc. cleatly has superior and paramount trademark

rights as compared with those of Registrant, since Flex-Tech Hose & Tubing, Inc. has used the




“FLEX-TECH” mark in commerce substantially prior to any date claimed by or available to
Registrant.

15.  Petitioner believes that the mark! “FLEXITECH” as used on rubber hose with
metal couplings for use in commerce with hydraulic brake systems (Int’l. Cl. 17) is likely to be
confused with Flex-Tech Hose & Tubing, Inc.’s “FLEX-TECH” mark as used in connection with
flexible hose and tubing made from plastic for use|in pressurized air and gas systems.

16.  Petitioner believes it has been and/or will be damaged by said likelihood of
confusion.

PRAYER FOR RELIEF

WHEREFORE, Petitioner requests cancellation of the above-identified trademark
registration in International Class 17.
This Petition is submitted in duplicate, together with the required fee of $300.00. Please

charge any additional fees or credit overpayment to Deposit Account No. 16 2463.

Respectfully submitted,
FLEX-TECH HOSE & TUBING, INC.

By: PRICE, HENEVELD, COOPER, DEWITT & LITTON

%M

Steven L. Underwood

Registration No. 35 727

695 Kenmoor Avenue SE, P.O. Box 2567
Grand Rapids, Michigan 49501-2567
616/949-9610

Dated: 7%% Z3, ZﬁO?ﬁ




