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Lynda J. Zadra-Symes

PETITIONER’S MOTION FOR SUMMARY JUDGMENT

Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3514

Dear Sir:

Petitioner The Lodge At Torrey Pines respectfully moves the Trademark Trial and Appeal

Board (“Board”) for summary judgment pursuant to Federal Rule of Civil Procedure 56 in the

above-referenced trademark cancellation. A memorandum in support of Petitioner’s motion is

attached hereto.

The evidence indicates that Registrant Torrey Pines Club Corporation did not own the

subject TORREY PINES mark (Registration No. 2,335,620, issued March 28, 2000) at the time

it applied for the subject registration. It is undisputed that the City of San Diego (the “City”)



granted Registrant’s predecessor a non-exclusive license to use the TORREY PINES mark prior
to Registrant’s application for the subject registration. The non-exclusive license was granted for
use of the TORREY PINES mark in connection with Registrant’s operation (pursuant to a lease
from the City), of a golf pro-shop located on the Torrey Pines Municipal Golf Course, which is
owned and operated by the City. It is also undisputed that Registrant’s only rights in the
TORREY PINES mark stem from its non-exclusive license from the City. Because Registrant
was (and still is) merely a non-exclusive licensee, and not the owner, of the TORREY PINES
mark at the time Registrant applied for the subject registration, the subject registration is invalid
as a matter of law.

For these reasons, Petitioner respectfully submits that a grant of summary judgment for
Petitioner in this proceeding is appropriate and requests that the Board enter judgment canceling

the subject registration.

Respectfully submitted,

KNOBBE, MARTENS, OLSON & BEAR, LLP

Dated: ‘,Q;//&wér Z?’ Zﬂ){z nymﬂ% /%//M—uﬂ

Lynda/Zadra—Symes

2040 Main Street

Fourteenth Floor

Irvine, CA 92614

(949) 760-0404

Attorneys for The Lodge at Torrey Pines,
Petitioner
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CERTIFICATE OF SERVICE

I hereby certify that I served a copy of the forgoing Motion for Summary Judgment upon
Respondent’s counsel by depositing one copy thereof in the United States Mail, first class
postage prepaid, on September 29, 2004, addressed as follows:

David V. Clark
LATHROP & GAGE L.C.
2345 Grand Ave., Suite 2500
Kansas City, MO 64108

Lo D

Lynéﬁ Zadra-Symes
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MEMORANDUM IN SUPPORT OF PETITIONER’S MOTION FOR SUMMARY

JUDGMENT

I. INTRODUCTION

Registrant Torrey Pines Club Corporation (“TPCC”) improperly applied for and

registered the mark TORREY PINES (Registration No. 2,335,620, issued March 28, 2000)

despite the undisputed fact that the mark is owned by the City of San Diego (“the City”), not

TPCC.

acclaimed Torrey Pines Municipal Golf Course.

It is undisputed that the City of San Diego is the owner and operator of the highly
Robert McKee, TPCC’s owner, and Susan

Casagranda, TPCC’s president, admitted during their depositions! that the City owns Torrey

Pines Golf Course, that TPCC’s operations are leased from the City, and that TPCC requested

I Relevant excerpts from the depositions transcripts of Robert McKee and Susan Casagranada are

attached hereto as Exhibits A and B, respectively.
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and received a nonexclusive license to use the TORREY PINES mark from the City during the
term of TPCC’s lease. TPCC'’s license states explicitly that it is a nonexclusive license and that it
terminates upon expiration of TPCC’s lease. As a nonexclusive licensee, TPCC had no
ownership rights in the TORREY PINES mark at the time it applied for the subject registration,
and TPCC never acquired any ownership rights in the mark. The subject registration is therefore
invalid.

II. BACKGROUND

A. The City Of San Diego Owns And Operates The Torrey Pines Golf Course

The following facts are undisputed. The City of San Diego opened Torrey Pines
Municipal Golf Course (the “Golf Course”) in 1957. Ex. A (McKee Depo., Ex. 11). Since its
opening, the City of San Diego has been the only owner and operator of Torrey Pines Golf
Course. See Ex. A (McKee Depo. at 107-08); Ex. B (Casagranada Depo. at 75). In addition to
the golf course, the City owns much of the land and buildings adjacent to the Torrey Pines
Municipal Golf Course, including the land and buildings that today house the golf course pro-
shop, driving range, and golf cart rental center. See Ex. A (McKee Depo. at 53-57).

TPCC further admits that City employees maintain the golf course, take green fees, and
conduct starting operations, among other operations at Torrey Pines Golf Course. Ex. B
(Casagranda Depo. at 21-23, 35-38). TPCC admits that City employees are present at the golf
course and at TPCC’s facilities on a daily basis. Id. Indeed, TPCC admits that a number of City
employees actually have offices inside the same building in which TPCC conducts most of its
operations at the golf course. Ex. B (Casagranada Depo. at 35-38). Additionally, TPCC admits
that the mark TORREY PINES refers to the golf course. Ex. A (McKee Depo. at 123) (“When
you refer to Torrey Pines, it’s thought of as the golf course.”). TPCC admits that the golf course
had the name TORREY PINES prior to TPCC’s operations at the golf course. Ex. A (McKee
Depo. at 29 and Ex. 11).

B.  TheCity’s Lease To TPCC

In 1987, upon termination of a lease to a third party, Wansa Enterprises, Inc. (“Wansa”),
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the City leased operations of the pro-shop, driving range, and golf cart rentals to TPCC’s
predecessor-in-interest, Vincent/McKee Sports, Inc. (collectively “TPCC”) with a percentage
lease. See Ex. C. In assuming the existing pro-shop operations, TPCC purchased the existing
pro-shop inventory, driving range equipment, and other equipment from Wansa, but TPCC did
not purchase any trademark rights from Wansa. See Ex. A (McKee Depo. at 18).

The Lease Agreement between the City and TPCC defines TPCC’s rights and obligations
for TPCC’s business operations at Torrey Pines. See Ex. C. The Lease Agreement further
reserves for the City a “Right of Termination” and a right of “Entry and Inspection.” Ex. C
(Sections 2.04 and 6.02). The Right of Termination can be triggered by, among other things, a
failure to maintain quality standards, and the City’s right of entry and inspection expressly
provides that the City may inspect its leased property. Ex. C (Section 6.02).

C. The City’s Nonexclusive License To TPCC

In 1989, at the request of TPCC, the City granted TPCC a written, nonexclusive license
to use the TORREY PINES mark in the course of its business operations pursuant to the Lease
Agreement. Ex. D. The license came in the form of a September 13, 1989 letter from Don
Barone, Property Services Supervisor for the City, to TPCC stating the following:

This letter is authorization to use the Torrey Pines logo in the conduct of your

business at the Torrey Pines Golf course. This authorization is nonexclusive and

will terminate upon the expiration of the lease. All commercial use of the logo

shall be considered as sales from the leasehold, and the appropriate rents shall be

due on the proceeds as per our lease agreement (RR267979).

Ex. D? (emphasis added). TPCC admits that it has no other documentation from the City giving
it rights in the TORREY PINES mark. Ex. B (Casagranada Depo. at 61-66, 75-78).
D. TPCC’s Application To Register The TORREY PINES Mark

Again, TPCC admits that its only right to use the TORREY PINES mark stems from a

nonexclusive license it received from the City. Ex. B (Casagranada Depo. at 61-66, 75-78).

2 This nonexclusive license was produced by TPCC as Bates No. TPCC 000425.
-3-



TPCC admits that it did not receive an assignment of the TORREY PINES mark from the City.
Id. TPCC also admits that it did not inform the Patent and Trademark Office that it was a
nonexclusive licensee of the City when it applied to register the TORREY PINES mark. Id.
(Casagranada Depo. at 64). TPCC admits that it did not inform the PTO that its license limits its
use of the TORREY PINES mark to TPCC’s business operations it leases from the City. Id.
TPCC admits that the City did not give it permission to apply for the subject registration and that
TPCC never informed the City of its plans to apply for the subject registration. Id. (Casagranada
Depo. at 64-65).
III. LAW AND ARGUMENT

A.  Summary Judgment Standard

The Federal Rules of Civil Procedure govern summary judgment proceedings before the
Trademark Trial and Appeal Board. 37 C.F.R. § 2.116(a) (1991). “The requirements for
granting summary judgment in a trademark cancellation proceeding are the same as in any other
case.” Loglan Inst. Inc. v. Logical Language Group, Inc., 962 F.2d 1038, 1040 (Fed. Cir. 1992).
Summary judgment should be granted when the evidence raises no “genuine issue of material
fact” and “the moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c);
Celotex Corp. v. Catrett, 477 U.S. 317, 322-323, 106 S. Ct. 2548, 2553-54 (1986); Loglan Inst.,
962 F.2d at 1040.

The moving party bears the initial burden to demonstrate the absence of a genuine issue
of material fact. See Celotex, 477 U.S. at 323, 106 S. Ct. at 2554. An issue is not “genuine” if
no reasonable juror could return a verdict on that issue against the moving party. Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87, 106 S. Ct. 1348, 1356 (1996).
When the moving party has satisfied its burden, there is no genuine issue for trial unless the non-
moving party shows that sufficient evidence would support a jury verdict for that party. See
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249-251, 106 S. Ct. 2505, 2511-12 (1986); see
also Univ. Book Store v. Univ. of Wisconsin Bd. of Regents, 33 U.S.P.Q.2d 1385, 1389 (T.T.A.B.

1994) (“A genuine dispute with respect [to a fact that could affect the decision in the case] exists
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if sufficient evidence is presented such that a reasonable fact finder could decide the question in
favor or the nonmoving party.”). If the evidence for the non-moving party is merely colorable or
is not significantly probative, summary judgment should be granted. Anderson, 477 U.S. at 249-
50, 106 S. Ct. at 2511; see also Octocom Systems Inc. v. Houston Computer Servs. Inc., 918 F.2d
937 (Fed. Cir. 1990) (granting summary judgment where the non-moving party’s response was
not supported by contradictory facts, but merely expressed disagreement with the facts). “[A]s a
general rule, the resolution of Board proceedings by means of summary judgment is to be
encouraged.” Univ. Book Store, 33 U.S.P.Q.2d at 1389.

B. Petitioner The Lodge At Torrey Pines Has Standing For This Petition To Cancel By

Its Direct Commercial Interest

A party seeking cancellation of a trademark registration must prove two elements: (1)
that it has standing; and (2) that there are valid grounds for canceling the registration.
Cunningham v. Laser Golf Corp., 222 F.3d 943, 945 (Fed. Cir. 2000). Standing requires only
that the party seeking cancellation believe that it is likely to be damaged by the registration. Id.
“A belief in likely damage can be shown by establishing a direct commercial interest.” Id. In
Cunningham, the Federal Circuit held that a petitioner had a direct commercial interest, and
therefore had standing, where the subject registration was similar to the petitioner’s registrations
and marks used on petitioner’s products. Id.

‘The Lodge has a direct commercial interest in the subject registration because The Lodge
provides resort hotel services, restaurant services, bar services, golf tee-time reservations, and
golf vacation services under the mark THE LODGE AT TORREY PINES. TPCC used the
subject registration as the basis for TPCC’s Oppositions to trademark applications filed by The
Lodge for The Lodge’s marks. (TPCC’s oppositions are consolidated with this proceeding).
Thus, The Lodge has a direct commercial interest that is damaged by TPCC’s mark and The
Lodge more than satisfies the liberal requirements for standing. See Cunningham, 222 F.3d at

945 (finding the liberal requirements for standing satisfied on similar facts).



C. TPCC’s Lack Of Ownership In The Torrey Pines Mark Is Grounds For

Cancellation

Any grounds that would have prevented registration may be grounds for cancellation of a
mark before the mark becomes incontestable. Id. at 946. Only the owner of a mark may register
the mark. See 15 U.S.C. § 1051; see also In re Briggs, 229 U.S.P.Q. 76, 76 (T.T.A.B. 1986)
(discussing an examiner’s rejection based on lack of ownership). “An application filed in the
name of an entity that did not own the mark as of the filing date of the application is void.” 37
C.F.R. §2.71(d); see also TMEP §1201.02(b); Huang v. Tzu Wei Chen Food Co. Ltd., 849 F.2d
1458 (Fed. Cir. 1988); American Forests v. Sanders, 54 USPQ2d 1860 (TTAB 1999), aff’d, 232
F.3d 907 (Fed. Cir. 2000); In re Tong Yang Cement Corp., 19 U.S.P.Q.2d 1689 (T.T.A.B. 1991).
An incorrect designation of ownership is, therefore, grounds for cancellation®. See Cunningham,
222 F.3d at 945.
D.  The City Of San Diego Owns The Torrey Pines Mark

1. TPCC is merely a nonexclusive licensee of the TORREY PINKES mark.

TPCC acknowledges that any rights it has in the TORREY PINES mark stem from the
September 13, 1989 letter it received from the City. See Ex. B (Casagranada Depo. at 61-66, 75-
78). It is beyond doubt, and indeed stated explicitly in that letter, that TPCC’s only rights in the
TORREY PINES mark are those of a nonexclusive license. See id. (Casagranada Depo. at 76-
78); Ex. D.

A nonexclusive license does not grant an ownership interest to the licensee. See, e.g.,
Taco Cabana Intern., Inc. v. Two Pesos, Inc., 932 F.2d 1113, 1121 (5th Cir. 1991) aff’d, 505
U.S. 763 (1993). Rather, the licensor retains ownership in the licensed trademark and the
licensee’s use inures for the benefit of the licensor. See id.; Restatement (Third) of Unfair
Competition §33 (1995) (“If the licensor exercises reasonable control over the nature and quality
of the goods, services, or business on which the designation is used by the licensee, any rights in

the designation arising from the licensee’s use accrue to the benefit of the licensor.”).

3 TPCC’s failure to disclose its status as nonexclusive licensee constitutes fraud and is a separate

ground for cancellation. See Ex. A.
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Formal quality control provisions are not required in trademark licenses. Taco Cabana,
932 F.2d at 1121. Adequate quality control exists where a licensor works closely with the
licensee and no actual decline in quality standards is demonstrated. Id.; In re Briggs, 229
U.S.P.Q. 76, 77 (T.T.A.B. 1986). 'Likewise, adequate quality control exists where a licensor
justifiably relies on the integrity of the licensee to ensure the licensee’s use of the mark is of
consistent quality. Taco Cabana, 932 F.2d at 1121; Embedded Moments, Inc. v. Int’l Silver Co.,
648 F.Supp. 187, 194 (E.D. N.Y. 1986); Woodstock’s Enter., Inc. v. Woodstock’s Enter., Inc., 43
U.S.P.Q.2d 1440, 1446-47 (T.T.A.B. 1997).
Here, the Lease Agreement defines TPCC’s permitted business operations at Torrey Pines
Golf Course. TPCC’s Lease Agreement includes quality control provisions. Ex. C. Further,
TPCC acknowledges that City employees are present at the golf course and observe TPCC’s
- facilities and operations on a daily basis. Ex. B (Casagranda Depo. at 21-23, 36-37). TPCC also
acknowledges that the TORREY PINES mark has not lost its significance and, in fact, is known
to refer to the City’s golf course. Ex. A (McKee Depo. at 123) (“When you refer to Torrey Pines,
it’s thought of as the golf course.”). TPCC’s use of the TORREY PINES mark is therefore
consistent with the use of a mere nonexclusive licensee.

2. TPCC’s use of the TORREY PINES mark inures to the benefit of the City of

San Diego.
A licensee acquires no ownership rights in the mark. 2 J. McCarthy, McCarthy on

Trademarks § 18:52 (“A licensee’s use inures to the benefit of the licensor-owner of the mark
and the licensee acquires no ownership rights in the mark itself.”). Where a landlord leases
operations of an existing business, the tenant/lessee is merely a licensee of the business’s
trademarks and the landlord retains ownership of the marks. See Norden Rest. Corp. v. Sons of
Revolution, 210 U.S.P.Q. 944, 945 (1980), cert. denied, 454 U.S. 825, 102 S.Ct. 115 (1981)
(“Having recognized defendant’s ownership of the [mark], and having accepted the licensed use
of the name upon the terms dictated by the defendant, plaintiff cannot now assert ownership of it

as against defendant.”) (citation omitted); see also Plitt Theaters, Inc. v. Am. Nat’l Bank and
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Trust Co. of Chicago, 697 F.Supp. 1031, 1037-38 (N.D. Ill. 1988) (finding that a
landlord/licensor of a trademark sufficiently used the mark in connection with the management
of the theater building and “[t]he mere fact that they chose to lease instead of occupy and operate
the theatre building does not show that they failed to use the ‘Esquire’ mark™). Even where a
licensee builds the value of a licensed trademark, the licensee does not obtain ownership in the
pre-existing mark. See 15 U.S.C. § 1055; 2 J. McCarthy, McCarthy on Trademarks § 16:37.

TPCC’s use of the TORREY PINES mark, as a nonexclusive licensee, inures to the
benefit of the City of San Diego and TPCC can have no claim of ownership. See 15 U.S.C. §
1055. As a matter of law, TPCC did not obtain ownership rights in the mark through its licensed
use. See, e.g., Norden Rest., 210 U.S.P.Q. at 945.

3. The City Of San Diego Did Not Grant TPCC A Naked License.

Remarkably, TPCC claims that it became the owner of the TORREY PINES mark
because the City allegedly failed to control the quality of TPCC’s use and therefore granted
TPCC anaked license. See Registrant’s Resp. to Mot. for Leave to Amend Pet. for Cancellation.
“[T]he proponent of a claim of insufficient control must meet a high burden of proof.” United
States Jaycees v. Philadelphia Jaycees, 639 F.2d 134, 140 (3rd Cir. 1981); see also Taco
Cabana, 932 F.2d at 1121 (proving naked licensing is a “stringent burden”). “Abandonment
[from naked licensing] occurs only when a mark loses its significance as a mark.” Univ. Book
Store, 33 U.S.P.Q.2d at 1393; see also Taco Cabana, 932 F.2d at 1121 (finding no abandonment
where no actual decline in quality standards was demonstrated); United States Jaycees, 639 F.2d
at 139-40 (rejecting a naked licensing argument because the mark’s meaning remained despite
owner’s failure to stop licensees from using the mark when licensees failed to maintain adequate
quality); Bd. of Governors of the Univ. of North Carolina v. Helpinstine, 714 F.Supp. 167, 170-
71 (M.D.N.C. 1989) (finding no abandonment because of no loss of significance to the trademark
where the University of North Carolina did not institute a formal licensing program between its

inception in 1796 and 1982).



Based on the undisputed evidence in this case, the City has not abandoned its rights in the
TORREY PINES mark by naked licensing. The Lease Agreement under which TPCC operates
includes adequate quality control provisions. See Ex. B. These provisions notwithstanding, City
employees have been present at Torrey Pines, and thus have observed TPCC’s operations, every
day that the golf course has been open since TPCC’s lease began. Exs. A (Petition for
Cancellation No. 92043549, q 4) and B (Casagranada Depo. at 35-38). In fact, a number of City
employees actually have offices inside the same building in which TPCC conducts most of its
operations at the golf course. Ex. B (Casagranada Depo. at 36-37). Further, TPCC
acknowledges that the words “Torrey Pines” signify Torrey Pines Municipal Golf Course in the
minds of the public. Ex. A (McKee Depo. at 123) (“When you refer to Torrey Pines, it’s thought
of as the golf course.”). Thus, given the City’s quality control measures and TPCC’s
acknowledgment that the TORREY PINES mark has not lost its significance, TPCC’s naked
licensing argument must fail. See United States Jaycees, 639 F2d at 140 (rejecting a former
licensee/accused infringer’s naked licensing argument and noting that the accused infringer
admits that it had not offered a lower quality of service).

4. As Its Licensee, TPCC Is Estopped From Challenging The City Of San

Diego’s Ownership-In The TORREY PINES Mark

A licensee cannot challenge the validity or ownership of the licensor’s trademark.
Leatherwood Scopes Int’l, Inc. v. Leatherwood, 63 U.S.P.Q.2d 1699, 1703 (T.T.A.B. 2002) |
(doctrine of licensee estoppel precludes the licensee from presenting a naked licensing
argument); see also Professional Golfers Ass’n v. Bankers Life & Casualty Co., 515 F.Supp. 727
(licensee estoppel bars a former licensee/accused infringer of challenging licensor’s ownership);
Norden Rest., 210 U.S.P.Q. at 945 (“Having recognized defendant’s ownership of the [mark],
and having accepted the licensed use of the name upon the terms dictated by the defendant,
plaintiff cannot now assert ownership of it as against defendant.”). As a matter of law, a licensee
is estopped from arguing that its own use caused abandonment by naked licensing.

Leatherwood, 63 U.S.P.Q.2d at 1703 (“Even accepting opposer’s allegations of naked licensing
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as true, we find that they fail to state a claim for relief in this case because opposer, as the alleged
licensee, is estopped to challenge applicant’s ownership of the mark, under the doctrine of
licensee estoppel.”). Given this unambiguous legal principle, TPCC’s only argument for its
claim to ownership of the TORREY PINES mark fails as a matter of law. See id.

IV. CONCLUSION

Based on the undisputed facts and applicable law, TPCC has never had an ownership
interest in the TORREY PINES mark and the subject registration is therefore invalid. Petitioner
respectfully requests that Summary Judgment be granted in its favor and that this Cancellation be

sustained in favor of Petitioner.
Respectfully submitted,

KNOBBE, MARTENS, OLSON & BEAR, LLP

Dated: S%//‘mré/ 77 780¢ 4//% / Mﬂg

Lynda . Zadra-Symes

2040 Main Street

Fourteenth Floor

Irvine, CA 92614

(949) 760-0404

Attorneys for The Lodge at Torrey Pines,
Petitioner
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David V. Clark
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ROBERT McKEE

A. Orrin Vincent and myself and Tim Mooney.

Q. How did you come together to make the decision
to form this corporation?

A. It was formed to obtain the lease for Torrey
Pines Golf Course.

Q. And how did you become aware that the lease for
Torrey Pines Golf Course was available?

A. The city of San Diego advertised it in a.number
of publications. |

Q. Did they advertise a lease for the entire golf
course?

A. They -- as I recall, it was a lease to operate
exclusively the facilities at the Torrey Pines Golf
Course. The City of San Diego would maintain the
maintenance and a portion of the tee times.

Q. What do you mean by facilities at the Torrey
Pines Golf Course?

A. It was the pro shop for the merchandise, the
driving range, the carts, lessons and teaching
packages.

Q. So after carts what did you say?

A. The golf carts.
Q. And?

" A. And teaching packages. Driving range, did I

mention that?
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20
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ROBERT McKEE

Q. Yes. And did you have to bid for the lease?

A. It actually wasn't a bid; it was a proposition.
And there was a number of groups that gave the city a
proposition.

Q. Who were the other groups?

A. The only ones I recall are I think the last --
the last four were a group -- I don't recall. I
really don't.

Q. Okay. And was theﬁgroposition that you made to
the City of San Diego on behalf of Vincent/McKee in
writing?

A. Yes.

Q. Do you still have a deposit of copy of that
proposition?

A. No, I don;t.

Who would have a copy of that proposition?
I'm sure the city would.

And what were the terms of that proposition?

L SR R

Do you mean the monetary terms?

Q. Any terms. What terms do you recall from that
proposition?

A. Well, I recall that it was a 25-year lease.
That was the terms.

Q. Any other terms?

A. Well, there was a deposit that was required.

17
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ROBERT McKEE
1 Q. Did you have to purchase existing merchandise at
2 the pro shop?>
3 A. Yes.
4 Q. So the pro shop already existed?
5 A. Yes.
6 Q. Who was operating it at the time that you made
7 your proposition for the lease?
8 A. I don't recall their names.
9 Q. Do you recall how kong it had been operated at
10 the time you made your proposition?
11 A. No, I don't.
% 12 Q Okay. Was it operated by the city?
13 A. No. By two brothers.
14 Q. You just don't remember their names?
15 A I don't remember their names.
Q 16 Q. Was the city maintaining the golf course at the
é 17 time that you made your proposition?
f 18 A. The maintenance, are you referring to? The
i 19 maintenance of the golf course?
' 20 Q. Yes.
@
N 21 A. I believe so.
%
' \ 22 Q. Did they have city employees located at the golf
o 23 course in 19877
@
f" 24 A. Yes.
% 25 Q. When Vincent/McKee Sports began -- took on the
E 3
i
18
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ROBERT McKEE

A. I don't know.

Q. Okay. Who would know that?

A. I guess probably the people in the pro shop if
they have contact with them.

Q. BSo does the -- how does the Torrey Pines Club
get its tee times?

A. They have an agreement with the City of San
Diego for some playing packages.

Q. And so if they wanﬁ;to use a particular tee time
on a particular day, do they have to deal with the
starter from the city?

A. I believe they're assigned in advance of the
daily basis. |

Q. Who are they assigned by?

A. They would be assigned by the City of San Diego.

Q. And other than the lease from the San Diego
city, did Vincent/McKee Sports have any other business
at any time?

A. Not that I was involved with.

Q. Was there any other business that Vincent/McKee
was involved in that you personally were not involved
in?

A. Not to my knowledge.

Q. Did Vincent/McKee at some point change its name

to Torrey Pines Club Corp.?

24
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ROBERT McKEE
1 A. Yes.
2 Q. And how did that occur?
3 A. When I bought the interests of the other two
4 partners, we changed the name.
5 Q. Why did you change the name?
6 A. We felt that Torrey Pines Club Corporation
7 better identified the rights that we had to the goods
8 and services and, I mean, defined the golf course.
9 Q. And you say we, th%do you mean?
10 A. Well, I guess I wouid have to say it was me.
11 Q. Okay. And you said that the name Torrey Pines
12 Club Corp. better defined the golf course; is that
13 correct?
14 A. Yes.
15 Q Who owns ﬁhe golf course?
16 A. Who owns the golf course?
17 Q Yes.
18 A The City of San Diego.
19 Q. How does the City of San Diego refer to that
' 20 golf course?
21 A. You mean in the way of the lease or --
o
° 22 Q. In any way. Whenever they want to refer to that
\%% 23 golf course, how do they refer to it?
4? 24 A. The employees or --
5 25 Q. No, when the City of San Diego refers to the
g :
25
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ROBERT McKEE

land that it owns, namely the Torrey Pines Golf
Course, how does it refer to it?
MR. CLARK: 1I'll object to the form of the question
as vague, but you can answer if you understand it.
THE WITNESS: I don't know. I haven't -- I don't
recall them referring to any particular.
BY MS. ZADRA-SYMES:
Q. Sorry. Are you finished?

In the lease that you have for the City of San

Diego --

A. Yes.

Q. -- how do they define the premises that you have
leased?

A. I don't know.

Q. Did you aﬁproach the City of San Diego before
you changed the name of Vincent/McKee Sports to Torrey
Pines Club Corp.?

A. I don't recall.

Q. Who would know?

A. I don't know. I guess -- I guess we would have
notified them. I just don't recall when it would have
been.

Q. When the facilities that you leased in 1987 were

operated by the two brothers prior to your lease, what

was the name of the golf course?

26
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A. I don't know what they referred it to.

Q. So you don't know what the name of the golf
course was before 19877

A. Well, I think the name of the golf course is
Torrey Pines.

Q. Okay. Was it -- was the name of the golf course
Torrey Pines prior to 19872

A. To my knowledge, it would be.

Q. Okay. And do you-%pow any of the history about
the various golfing eventé-that have been held at the
Torrey Pines Golf Course?

A. Yes.

Q. When was the Torrey Pines Golf Course first used
for a major PGA event, for example?

A. I don't kﬁow.

Q. Was it prior to 19877

A. Yes.

Q. And was it called the Torrey Pines Golf Course
for such events prior to 19877

A. TI don't know.

Q. How did Vincent/McKee Sports first become aware
of the Torrey Pines Golf Course prior to 19872

A. Well, I became aware when they advertised the

proposition for the lease.

Q. And in the advertisements for the lease, how was

27

g



of

a

Exhibi%ﬁpa@e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ROBERT McKEE

the golf course referred? What was the name of the-
golf courée in the advertisements?

A. I don't recall.

Q. Okay. So did the advertisements refer to the
Torrey Pines Golf Course?

A. I don't recall how it was -- how it was
advertised.

Q. But that is the first time you became aware of
the Torrey Pines Golf Coggse?

A. No.

Q. When was the first time you became aware of the
Torrey Pines Golf Course?

A. I knew of it, but I couldn't tell you when.

Q. Was it prior to 19877

A. Yes. |

Q. Did you know where it was?

A. Yes.

Q. How did you know where it was?

A. I had a home in Del Mar and we played there on
occasion.

Q. How long have you had a home in Del Max?

A. I had a home in Del Mar from 1981 until about
1988.

Q. And you played at Torrey Pines Golf Course

during that time period?

28




ROBERT McKEE
1 A. Yes.
2 Q. So you played at the Torrey Pines Golf Course
3 prior to purchasing the lease in 19877?
4 A. Yes.
5 Q. What was the name of the golf course outside the
6 golf course at that time?
7 A. I don't recall.
8 Q. You don't recall --
9 A. No. S,
10 Q. - seeing the name of the golf course ever --
11 A. No.
12 Q. -- prior to 19877
13 A. I don't recall a sign or anything out there.
14 Q. So when you went to the golf course and you were
15 going with your buddies to the golf course, where did
16 you tell them to meet you?
17 A. At the Torrey Pines Golf Course.
18 Q. Okay. And that was prior to 19877
19 A. Yes.
g?\ 20 Q. Okay. You don't remember names of the other
8, 21 companies who competed with Vincent/McKee for the
—Q%\‘ 22 lease?
8. 23 A. I believe the final four was Vincent/McKee, Club
ig 24 Corporation of America, and a group that Jack Vickers
% \ 25 had in Colorado, and the other was a professional and
29
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ROBERT McKEE

Raines, who more or less was the founder of it, and
Rich Gillette, Howard Lester, John Schroeder. They're
the only names that come to my mind.

Q. Are you familiar with Torrey Pines State Beach?

A. No.

Q. Never heard of it?

A. I don't recall.

Q. Who owns the name of the Torrey Pines Golf
Course?

MR. CLARK: 1I'll object to that question; calls for
a legal conclusion, lack of foundation.

THE WITNESS: Do I get to give my opinion?

MR. CLARK: You can give your answer if you know.

THE WITNESS: I'm sorry. What is the question?

BY MS. ZADRA-SYMES:

Q. Who owns the name of the Torrey Pines Goltf
Course?

MR. CLARK: Same objection.

THE WITNESS: Well, Torrey Pines Club Corporation
has the exclusive rights to the Torrey Pines name for
the goods and services that they do.

BY MS. ZADRA-SYMES:
Q. And where do those rights come from?
MR. CLARK: Same objection; calls for a legal

conclusion, lack of foundation.
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ROBERT McKEE

THE WITNESS: I guess the trademark commission.
BY MS. ZADRA-SYMES:

Q. Okay. Did you obtain any license from the San
Diego city to use exclusively the term Torrey Pines
Golf Course?

A. I believe we had a letter from the city.

Q. Saying?

A. Saying that we had the exclusive rights to -- I
don't recall exactly what the letter was, but we did
have a letter from the city saying that we had that
name.

Q. The Torrey Pines Golf Course name?

A. I don't recall exactly what it said.

Q. So would that be the basis for your statement
that you had an exclusive license from the city to use
the Torrey Pines Golf Course name, that letter from
the city?

MR. CLARK: Object to the question; calls for a
legal conclusion, lack of foundation.

THE WITNESS: Well, we have the right from the
federal -- or from the trade commission. I don't know
what more you would want than having the exclusive
right from them.

BY MS. ZADRA-SYMES:

Q. Did you ever ask the City of San Diego for the

34
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ROBERT McKEE

exclusive right to use the name Torrey Pines Golf
Course?

A, I don't know.

Q. Did you ever tell the U.S. Trademark Office that

you were not the owner of the Torrey Pines Golf

Course?

MR. CLARK: Objection; calls for a legal conclusion,

lack of foundation, speculation.
THE WITNESS: I don't know that either.
BY MS. ZADRA-SYMES:
Q. Did you ever tell the United States trademark
office that you were a non-exclusive licensee of the

Torrey Pines logo from the San Diego city?

MR. CLARK: Objection; calls for a legal conclusion,

speculation, lack of foundation.
THE WITNESS:. I don't know that either.
BY MS. ZADRA-SYMES:
Q. I'm just going to turn around and get some
documents from my box.
Petitioner's Exhibit No. 1.
Have you had time to review the document?
Yes.
Do you recognize it?

I may have seen it in the past.

(ORI A o B

Is this the letter that you were referring to

35
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just now?

A. I'm not familiar if there is another document or
not.

Q. The letter says, "This letter is authorization
to use the Torrey Pines logo in the conduct of your
business at the Torrey Pines Golf Course."

What Torrey Pines logo is the letter referring
to?

A. I don't know.

Q. And it says, "This authorization is
non-exclusive and will terminate upon the expiration
of your lease."

Do you see that?

A. Yes.

Q. Did you understand that you had a non-exclusive
license for the Torrey Pines logo from the City of San
Diego?.

MR. CLARK: Object to the question; calls for a
legal conclusion.

THE WITNESS: No, Orrin Vincent was the one that was
dealing with the city at this time.

BY MS. ZADRA-SYMES:
Q. Okay. Where is Orrin Vincent located today?
A. I don't know, but I believe in Las Vegas,

Nevada.
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1 Q. You are allotted tee times. Okay.

2 So the San Diego city under that agreements that
3 you referenced gives you a certain number of tee

4 times; is that correct?

5 A. That is my understanding.

6 Q. Okay. And does the San Diego city also retain

7 the right to allocate tee times to other people than

8 the Torrey Pines Club Corp.?

9 A. I don't understandﬁghe question. We discussed
10 the hotels.
11 Q. Okay. So the San Diego city then does have the
12 right to give tee times to other people who are not
13 associated with the Torrey Pines Club Corp.?
14 A. Yes.
15 MR. CLARK: Wﬁen you are at a breaking point, can we
16 take a break?
17 MS. ZADRA-SYMES: We can take a break right now.
18 THE VIDEO TECHNICIAN: We are off the record at

19 11:16.a.m.
20 (Receés.)
21 THE VIDEO TECHNICIAN: Wevare back on the record at
22 11:32 a.m.
23 BY MS. ZADRA-SYMES:
24 Q. Mr. McKee?

25 A. Yes.
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Q. Have you ever seen any of the city employees at
Torrey Pines Golf Course?

A. I'm sorry?

Q. Have yoﬁ seen any city employees at the Torrey
Pines Golf Course?

A. Yes.

Q. Do they wear uniforms?

A. No, not the ones that they're involved in the
Starting or in that area; I don't believe they do.

Q. Do they wear any T-éhirts that designate Torrey
Pines on them?

A. I see Torrey Pines Club Corporation on occasion,
shirts that we have sold.

Q. Any other shirts?

A. I assume there are other shirts, ves.

Q. Have you seen city employees wearing shirts that
say Torrey Pines that are not made or sold by Torrey
Pines Club Corporation?

A. I don't know. Possibly the maintenance crew.

Q. Okay. They possibly wear shirts that say Torrey
Pines that are not --

A. I don't know.

Q. -- sold by --

A. I don't know.
Q.

You don't know?
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A. No.

Q. Okay. Does the maintenance crew have any
equipment? Have you ever seen them with any
equipment?

A. Yes.

Q. Have you ever seen any names on any of their
eguipment?

A. No.

Q. Do they have a tr%pk that comes to the golf
course?

A. That belongs to the city?

Yes.
I don't know.

You have never seen that truck?

» o » O

No, I don't know.
Q. Who operates the parking lot at the Torrey Pines

Golf Course?

A. Well, there is not really an operator. It's
the -- it's there, you know, made available for the
golfers.

Q. Who owns the land that the golf course is on --
I mean the parking lot is on?

A. I assume the City of San Diego.

Q. And who puts the signs up in the parking lot

that say Torrey Pines?
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A. Do you mean the reserved spaces that we have?

Q. No. Who puts the sign up so that people who are
coming to the golf course know where the parking lot
is for the golf course?

A The city.

Q. What does that sign say?

A I don't know.

Q. You don't know what the sign says at the

~entrance to the parking lot?

A. No, I don't. Sorry;'
Q. Are there any other signs that say Torrey Pines
located on the golf course?
A. Yes.
And where are they located?

There is a sign on the building.

Q

A

Q. On the building?

A On the building, on our building.

Q Any other signs located on the golf course?

A I believe on the scoreboard it says Torrey
Pines.

Q. Okay. Who puts the scoreboard up?

A. It's the property of the city.

Q. Any other signs located on the golf course that

say Torrey Pines?

A. Yes. There is a sign that says Torrey Pines
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ROBERT McCKEE
Driving Range, open to the public.
Q. Any other signs that say Torrey Pines?
I don't recall any others.
How about on the golf holes?
I don't remember there being one there.

When did you last play golf at Torrey Pines?

P oo » o ¥

Probably in January.

Q. Okay. If there were signs on the golf course
near the golf holes, whogyould put those signs in?

A. It would be the city, maintenance crew.

Q And would the signs be the property of the city?

A. Yes.

Q The court reporter has handed you what has been
marked as Petitioner's Exhibit 2. For the record, the
Bates numbers afe TPCC 146 through 181.

And Mr. McKee, these are documents that were
produced by your counsel to us. Do you recognize
those documents?

A. Yes.

Q. Okay. What are they?

A. They're receipts that were given for purchases
in the Torrey Pines shop.

Q. If you would turn to Page 149. Have you seen
that document before?

A, No.
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Have
on Del Mar
A. No.

Q. Have

State Beach?

A. No.

Q. Have

State Reserve?

A. I don't believe there is a. sign.

Q. Okay.

seen -- until today you have never seen a sign for

Torrey Pines Bank?

A. No.

Q. Prior to applying to register the mark Torrey
Pines or the words Torrey Pines, you knew that Torrey

Pines was the name of the golf course; isn't that

correct?

ROBERT McKEE

is the basis for that denial?

a golf course, not a community.

the golf course have a high school?

the golf course have an elementary school?

you ever driven down Del Mar Heights Road?
you never seen the Torrey Pines High School
Heights Road?

you never seen the sign for Torrey Pines

you never seen the sign for Torrey Pines

And according to today, you have never

107 .

BARKLEY



ROBERT McKEE

A. Yes.

Q. And you knew the golf course was owned by the
City of San Diego; is that correct?

A. Yes.

Q. 1In 1987 did Vincent/McKee sell any products with
the words Torrey Pines on them?

A. Yes.

Q. When in 1987?

A. I need to correct that. I believe it was 19 --

January of '88 that we took over.

Q. Okay.
12 A. No, it would not have been in '87 I don't think.
13 Q. Okay. So as far as you know, Vincent/McKee did
14 not sell any products with the words Torrey Pines on
15 them prior to Jénuary of 19887
16 A. I believe that's correct.
17 Q. Okay. Why did Torrey Pines Club Corporation
18 oppose the Lodge at Torrey Pines' applications to
19 register the Lodge at Torrey Pines?
20 MR. CLARK: 1I'll object to the extent it calls for a
gg 21 legal conclusion, lack of foundation.
« 22 THE WITNESS: Well, it infringed‘on our copyright.

23 BY MS. ZADRA-SYMES:

2]
e ¢

24 Q. In what way?

25 A. By using the Torrey Pines logo that we have a
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copyright for.

Q. And what do you mean by the Torrey Pines logo?

A. The Torrey Pines logo is what we have an
exclusive right to use to sell our goods and services.

Q. What do you mean by the Torrey Pines logo? What
is your understanding of what the Torrey Pines logo
is?

A. 1It's our right, exclusive right to use in the
sale of our goods and se@yices.

Q. What do you mean by'the Torrey Pines logo?

MR. CLARK: I thiﬁk she is asking what logo are you
referring to

THE WITNESS: The one that we use on our caps and
shirts and merchandise.

BY MS. ZADRA—SYMES:

Q. Which is what?

A. Torrey Pines.

Q. Just the words Torxrrey Pines?

A. On some of it.

Q. Okay. So you are claiming exclugive rights in
the words Torrey Pines?

A. Yeé.

Q. In connection with what?

A. Caps, shirts, merchandise, all the goods and

services that we provide.
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ROBERT McKEE

Q. You understand that there is é Torrey Pines
State Preserve?

A. Yes.

Q. So there are geographic locations using the
words Torrey Pines other than the golf course; is that
correct?

A. When you refer to Torrey Pines, it's thought of
as the golf course.

Q. But there are geogﬁ§phic locations that use the
words Torrey Pines other ﬁhan the golf course; is that
correct?

A. T don't believe --

MR. CLARK: Well, I'll object to the question as
vague as to geographic locations.

BY MS. ZADRA-SYMES:

Q. Can you answer the question?

A. I don't know.

Q. 8o you don't know if the Torrey Pines State
Beach can be found on a map?

A. No.

Q. .It can't be found on a map?

A. I don't know that it can.

Q. Okay. Do you know if the Torrey Pines State
Preserve can be found on a map?

A. No.
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The Century Club of San Diego and Buick Motor Division have joined forces to
present San Diego's annual PGA Tour professional tournament at Torrey Pines.
The Buick Invitational began as the San Diego Open in 1952 and moved to
Torrey Pines as the Andy Williams San Diego Open in 1968. Tom Weiskopf was
the first champion at Torrey Pines. Other past champions include Arnold Paimer
(1957 and 1961), Gary Player (1963), Jack Nicklaus (1969), Tom Watson (1977
and 1981), Johnny Miller (1982y; Mark O'Meara (1997), Tiger Woods (1999,

2003), Phil Mickelson (2000, 2001) and Jose Maria Olazabel (2002).

INVITATONAL

The Buick Invitational 2004 will be held February 9-15, 2004. Advance ticket
prices are as follows:

Daily: Tuesday, February 10, 2004 $12.00
Weekday (Wed - Fri) $16.00
Weekend (Sat - Sun) $20.00

Senior Discount* (Tues - Fri) $12.00
(Sat - Sun) 15.00.
*Age 60 and over

Children 12 and under are free

Weekly Passes:
Season Ticket (Tues - Sun) $75.00

Season Parking Pass $50.00

These prices were good for advanced ticket purchases only. Prices are
increased at the gate.

home { golf shop | info center | contact | invitational | tee times | golf school | site map
©1999-2000 Torrey Pines Golf Course
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Torrey Pines Golf Course
11480 North Torrey Pines Road
La Jolla, CA 92037

(800) 985-4653

www.torreypinesgolfcourse.com
email: contact@torreypinesgolfcourse.com

Torrey Pines Club Corporation has operated the facilities at Torrey Pines Golf Course since
1988. During this time, the golf courses have improved dramatically both in popularity and
condition and in customer service. ltis our goal to ensure that every patron of Torrey Pines
has an enjoyable experience both on the course and in ufilizing all of our fine facilities.

Thank you for your support.

| invitational | tee times | golf schaol | site map
Torrey Pines Golf Course

I http://www . torreypinesgolfcourse.com/contact.htm 3/30/2004
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Located in La Jolla (pronounced “La Hoya"), California, Torrey Pines Golf
Course offers two of the most picturesque championship 18-hale golf courses in
the world. Torrey Pines is a well-known PGA Tour stop with the Buick
Invitational held every February. We offer one of the largest on-course golf
shops in the United States, expert instruction, tournaments, and advanced golf
packages.

INFO CENTER

History:

Torrey Pines is long recognized as one of the nation’s premier municipal golf
facilities. It is a “golfer’'s paradise”, bounded by mountains to the north and the
Pacific Ocean to the west. Fog, rain and wind often sweep the seaside courses
that were designed by William Bell, Sr. in 1957. Prior to becoming golf courses,
the land was Camp Callan, a naval training area. The Torrey Pines Tree is
indigenous to this area and to Santa Rosa Island. The tree is distinguished by
having clusters of five pine needles.

Location/Directions:

—From Interstate 5§ Traveling North:
= Exit Genesee Avenue and turn left (West)
® Stay on Genesee Avenue as it curves to the right (North) and becomes North
Torrey Pines Road

= Look for large green Golf Course sign on the right after Science Park Way.

» 1 urn right at sign and follow curve under North Torrey Pines — this is Callan
Rd.

m At stop sign, turn right and find a parking space.

-=From Interstate 5 Traveling South:

= Exit Carmel! Valley Road and turn right (West)

w Turn left on Camino Del Mar which is at the Pacific Ocean

= Stay on this road as it passés by Torrey Pines State Beach, Torrey Pines
State Preserve and the Torrey Pines Golf Course Driving Range

w Turn right into the parking lot.

home | golf shop | infa center | contact | invitational | fee times | golf school | site map
©1999-2000 Torrey Pines Golf Course

L http://www.torreypinesgolfcourse.com/infocenter.htm 3/30/2004
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World Tournament at Torrey Pines. The Junior World Golf
Championship, held each July at Toirey Pines, attracts the best junior
golfers in the world. Phil also won the Buick Invitational as a
professional in 1993. Past champions along with Tiger and Phil include
Ernie Els, Nick Price, John Cook, Craig Stadler, Corey Pavin, Laura
Baugh, and Amy Alcott.
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Undecided? Purchase agift certificate from Torrey Pines for every golfer onyour gift-giving B
list! Gift certificates are available in any dollar increment and can be applied to our golf
schools, golf packages or merchandise. Click here now

Click here for City Amateur g“core and Tee Assignments

home | golf shop | info center | contact | invitational | tee times { goif school | site map
© 2000 Torrey Pines Golf Course
Site designed and hosted by JDS Soiutions Corporation

28

of

2]

Exhibit_/Page

i http://www.torreypinesgolfcourse.com/ 3/30/2004



;,gga W00 SOXORUIIE MM L8 L6-2Er008 S8l B STNapyl [eumssstold f

a"&
Q
s»

Forrey Pines Golf Course Page 1 of 2

INFO CENMIER | G OLF SHOPF | CONTATT| SHE MAP | HOME

g . EXHIBIT
3 p(, £

’

flonews

S VA

3‘5 — £

Torrey Pines. The name itself stirs the imagination of golf ethUSIastalI over
the world. Situated atop cliffs towering above the Pacific Ocean in San Diego,
_ %‘)ﬁ Bzy Golf School o aifornia, golfers marvel at the views of the coastline and deep ravines.
y Golf School I T .
§ individual Lessons Nature lovers can spot wildlife and the famous Torrey Pines trees that are
Sign Up indigenous to the area. '

Torrey Pines boasts two 18-hole golf courses, the North and South Courses. Along with
fabulous golf, the facility offers one of the largest on-course golf shops in the nation, advance
golf reservations, expert instruction, driving ranges and first class lodging and dining nearby.

Information
Packages
4 Sign Up

TEE THRAES

Torrey Pines, long recognized as one of the nation's foremost municipal golf facilities, is trul
a "golfer's paradise". Bounded by mountains to the north and the Pacific Ocean to the west,

South Cou . ; . o ;
North Goutss the seaside courses are often swept by sunshine or by rain, fog and chilling winds.

The PGA Tour hosts the annual Buick Invitational at Torrey Pines. Phil
Mickelson won the 2000 & 2001 Buick Invitational and Tiger Woods Information

<
;

won the 1999 and 2003 Buick Invitational, but it was not the first time
Phil and Tiger won at Torrey. At age 15, Tiger won the Optimist Junior

http://www torreypinesgolfcourse.com/ 3/30/2004
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SUSAN CASAGRANDA
A. Yes.
Q. Where is that sign located?

A. It's in between the first tees of the two

courses.

Q. 1Is that a Torrey Pines Club Corporation sign?

A. That could be.

Q. And how do you know that?

A. We were asked to put up, pay for and put up
signs. o

Q. By whom?

A. By John Walter.

Q. Who is John Walter?

A He was the City of San Diego -- I don't know
what his title was. He was in charge of the

maintenance and starting at Torrey Pines Golf Course

and Balboa Golf Course. He worked for the City of San

Diego.
Q. And where was his office located?
A. His office was located in one of the officegs

that we let him use.

Q. Okay. So on the Torrey Pines Golf Course?

A. Yeg.

Q. Okay. And how long did he have an office on the

Torrey Pines Golf Course?

A. He used our offices from -- well, he was there

21
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SUSAN CASAGRANDA
when I got there. So 1989 that I know of until he
left.
Q. And when did he leave?

A. I'm not sure. 1999, 19 -- maybe 2000. I'm not

Q. So at least ten years?

A. Yes.

Q. Okay. So for ten years, John Walter was a City
of San Diego employee anq\he had an office located --

A. In our offices. -

Q. -- on the premises at the Torrey Pines Golf
Course?

A. Yes, that's correct.

Q. What did he do on a daily basis at the Torrey
Pines Golf Course?

A. He worked on the golf course a lot with the
maintenance crews.

Q. Okay. What else?
I believe he supervised the starters.
Okay. Anything else?
Not that I am aware of.

Did he visit the pro shop?

> 0 p o P

Did he viegit the pro shop? Sure.
Q. Okay. Is the pro shop located close to his

office at the Torrey Pines Golf Course?

22
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shop?
A.

Q.

SUSAN CASAGRANDA
Yes.
Do other city employees located at the Torrey
Golf Course visit the pro shop?

Yes, I believe so.

Do they sometimes purchase products from the pro

Yes.

I will hand to you another document which will

be Petitioner's Exhibit 18. Petitioner's Exhibit 18

is a sign that says Torrey Pines North Course.

» o » o P O P

1O

Pines

o @ 0o P O

Uh-huh.

Is that correct?

Yes.

Is that a sign that you have seen before?
Yes.

Where is it located?

It's located at Torrey Pines Golf Course.
Is that the sign that is put up by the Torrey
Club Corxporation?

No.

Who puts up that sign?

I'm not sure.

Is it somebody from the City of San Diego?
I don't know.

So Torrey Pines Club Corporation doesn't know

23
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SUSAN CASAGRANDA
BY MS. ZADRA—SYMES:

Q. So did the Torrey Pines Club Corporation operate
the driving range prior to 19917

A. Yes.

Q. Did the -- what involvement did the City of San
Diego have in the operation of the driving range prior
to 15917

A. Really none.

Q. How many employees does the City of San Diego
have at the Torrey Pines Golf Course?

A. I don't know how large the maintenance crew is.
I don't know the number of people that work for the
maintenance crew. I would imagine the City of San
Diego staff that uses our offices and the starters
would be between the -- the number would be between 12
and 15.

Q. How long have there been 12 to 15 pedple located
at the city -- I'm sorry, at the Torrey Pines Golf
Course who are employed by the city?

A. I don't know how long.

Q. More than five years?

A. You know, I think I'm a little confused about
the question. Could you repeat the question, please.

Q. Okay. You said that there are currently 12 to

15 people employed by the City of San Diego who have

35
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SUSAN CASAGRANDA

office space located in your offices at the Torrey
Pines Golf Course; is that correct?

A. No. I don't --

Q. Okay.

A. That is not what I said. There are starters.

Q. Okay.

A. And then there are five people that use our
offices, plus in addition to starters, and I'm not
entirely sure how many, but I would think that there
would be between seven and 10 starters all together.

Q. How long have the five people in your offices
employed by the City of San Diego been there?

A. I believe three have come within the last three
yvears.

Q. And prior to that were there other people
located in your offices or on the same premises who
were employed by the City of San Diego?

A. I guess you better repeat the gquestion.

Q. You said that there were three people who have
come within the last three years.

A. Right.

Q. Three employees from the City of San Diego.

A. Yes.

Q. Prior to those three employees in the last three

years, were there other employees from the City of San

36
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SUSAN CASAGRANDA

Diego who were located on the premises at Torrey Pines
Golf Course?

A. Well, those three are new employees, positions
or what-have-you.

Q. Okay. So in addition to those three, there are
other City of San Diego employees located on the same
premisesg?

A. Is that your -- I thought your question was were
theré.

Q. Well, let's start from the beginning. You've
been there since 19897

A. Yes.

Q. Okay. The office location on the Torrey Pines
Golf Course, how many at any one time San Diego city
employees have been located in those offices?

A. Well, there is a starter's booth.

Q. Okay.

A. And there have been between five and 10
positions for starters.

Q. Okay.

A. The offices that we let city staff use, at one
time there were two.

Q. Two offices?

A. Two people. And now I believe there are six.

Q. How long have there been sgix?

37
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SUSAN CASAGRANDA

A. I believe since the three came in the last three
years. I believe.

Q. What do those employees do?

A. Which employees?

Q. The six that are in the offices at the golf
course, specifically the San Diego city employees.

A. Okay. Some of them I'm not sure at all what
they do. One is Jim Allen and he oversees the
maintenance and the groundskeeping and the starters at
Torrey Pines, Balboa and now I believe Mission Bay
Golf Course.

Q. Anybody else?

A. There is Joanne Mitchum, and Joanne I believe
manages the starters and she books some golf
tournaments. I believe she does their deposits, you
know, their daily deposits. So she must do some
reporting.

Q. What do starters do exactly?

A. They take money for the golf fees, they maintain
a list of people that want to play golf, and then when
there is an open spot if someone doesn't show up to
play golf, for example, then they will allocate one of
those persons on that list to that open spot in a
foursome.

Q. Okay.

38
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SUSAN CASAGRANDA

A. And they will also call pecple on a microphone.

Q. When they receive the golf fees, what do they do
with them?

A. I don't know.

Q. Do they -- are they given to the Torrey Pines
Club Corporation?

A. Not if the starter receives them.

Q. Okay. 8o who else would the golf fees go to, if
the starters receive the golf feesg?

A. I know they have a cash register.

Q. And are these golf fees received by the City of
San Diego?

A. They're -- ves.

Q. So the golf fees that are collected by the
starters who are employed by the City of San Diego go
to the City of San Diego; is that correct?

A. I hope so ultimately.

Q. Torrey Pines Club Corporation doesn't get any of
those fees that are collected by the starters?

A. A portion of those fees?

Q. Yes.

A. No.

Q. So Torrey Pines Club Corporation does not get a
portion of the fees that are collected by the starters

for the City of San Diego?

39
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SUSAN CASAGRANDA
A. No.
Q. That statement was correct? Let me try it again
because I don't want a double negative.
Is it correct that the golf fees collected by
the starters employed by the City of San Diego go to

the City of San Diego; is that correct?

A. That is -- to the best of my knowledge, that is
correct.
Q. Is it correct that Torrey Pines Club Corporation

does not get any portion of the green fees collected
by the starters for the City of San Diego?

A. That is correct.

Q. How do the players who come to the Torrey Pines
Golf Course and pay fees to the starters employed by
the City of San Diego, how do those players get a tée
time?

A. Well, there are many wéys to get a tee time.

Q. Okay. How?

A. You can call a computerized tee-time-reservation
service seven days in advance at 7;00 p.m.

Q. Who operates that tee—time—reservation system?

A. The City of San Diego.

Q. How would somebody find the number to call for
that tee-time-reservation service?

A. Mostly by calling the golf shop.

40
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Q.

City of San Diego reservation service?

A,

Q.

Corporation golf shop?

A.

0 P o B O o

reservation system. Here there may be a lot of talk
about Balboa Park Golf Course, renovation projects,
maintenance projects or Torrey Pines maintenance. I
think it says, if you'd like to make a Torrey Pines
south reservation, press one, or could be north, press
one, and then another golf course two, Balboa 18-hole
golf course is another one, the nine-hole golf course

is yet another.

Q.

from Torrey Pines Club Corporation to operate that

reservation system?

Okay.

Occasionally, ves.

By golf shop, you mean the Torrey Pines Club

Yes, I do mean that.
Have you ever called that number?
Yes, I have.

What does the recording say at the other end?

Okay.

Okay.

But I'll try.

Yes.

Thank you for calling the City of San Diego golf

Okay.

SUSAN CASAGRANDA

So the golf shop gives the number to the

I don't know verbatim.

Does the City of San Diego have a license

41
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SUSAN CASAGRANDA

A. No.

Q. 1Is it possible for a guest at the -- I believe
it's now the Hilton La Jolla Torrey Pines. Is that
Correct?

A. Uh-huh.

Q. 1Is it possible for a guest at the Hilton La
Jolla Torrey Pines to get a tee time on the Torrey
Pines Golf Course?

A. T believe so.

Q. How do they do that?

A. Well, I believe that the City of San Diego has
an agreement with them, but I'm not sure what it
states.

Q. And that would be an agreement to the Hilton
Hotel and the Hilton Hotel tee times at the Torrey
Pines Golf Course?

A. I believe so.

Q. What other hotels are there adjacent to the
Torrey Pines Golf Course?

A. The Lodge at Torrey Pines is adjacent to the

golf course.

Q. Are the guests at the Lodge at Torrey Pines able

to get tee times on the golf course?
A. Yes.

Q. And how do they do that?
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SUSAN CASAGRANDA

A. I believe they also have an agreement with the
City of San Diego.

Q. Do you know how long they have been offering te
times for their guests on the Torrey Pines Golf
Couzxrse?

A. I believe since 2002.

Q. But prior to 2002, the guests at the Lodge at
Torrey Pines could not obtain tee times on the Torrey
Pines Golf Course?

A. I believe it was closed down for --

Q. Oh, okay. Well, between 1995 and 1999 how did
the guests at the Lodge at Torrey Pines obtain tee
times on the golf course?

A. I don't know.

Q. Prior to the hotel being acquired in 1995, it
was known as the Torrey Pines Inn prior to that; is
that correct?

A. Yes.

Q. Were the guests at the Torrey Pines Inn able to
obtain tee times on the Torrey Pines Golf Course?

A. I don't know.

Q. Were you operating -- were you the president of
the Torrey Pines Club Corporation at that time, in
159572

A. Yeg.
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SUSAN CASAGRANDA
A. Yes.
Q. So did you do a search for documents in
connection with this case?
A. Yes.
Q. The court reporter has exhibits in front of her.

Could you please take Exhibit No. 1.

A. COkay.

Q. Do you recognize that document?

A. Yes.

Q. What is it?

A. This is a letter to Vincent/McKee Sports from

Don Baroﬁe.
Q Was this from your files?
A. Yes.
Q And the letter ig dated September 13, 19897
A Yes.

Q. And were you involved in requesting this letter
from the City of San Diego?

A. No.

Q. You started at Vincent/McKee:in August of 1989;
is ﬁhat correct?

A. Yes.

Q. So did you know at the time that Vincent/McKee

was requesting permission from the City of San Diego

to use the Torrey Pines logo?
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SUSAN CASAGRANDA

A. Did I know when?

Q. Let's start again.

This letter says right in it, this letter is
authorization to use the Torrey Pines logo in the
conduct of your business at the Torrey Pines Golf
Course. Do you see that?

A. Yes.

Q. And it says, this authorization is non-exclusive
and will terminate upon Ehe expiration of your lease.

A. Okay. "

Q. Were you involved in requesting the City of San
Diego to send this letter to Vincent/McKee Sports?

A. No.

Q. Okay. Did you know that.the City of San Diego
had a non-exclusive license to use the Torrey Pines
logo?

MR. CLARK: 1I'll object. I think it's wvague and
calls for a legal conclusion.

Could you read the qqestion back because I
think -- .

(The question was read.)

MR. CLARK: My objection stands.

THE WITNESS: I don't understand.

BY MS. ZADRA-SYMES:

Q. Do you understand what a license ig?
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SUSAN.CASAGRANDA
A. Well, I believe I do.
Q. What is your understanding of that?
A. My understanding of a license would be

authorization.

Q. BSo do you understand what this letter is talking

about?
MR. CLARK: Same objection; calls for a legal
conclusgion.
THE WITNESS: This lettgr is authorizing to use
Torrey Pines. )
BY MS. ZADRA-SYMES:
Q. The Torrey Pines logo; is that correct?
A. Sure.
Q. And this letter has been sent to Vincent/McKee
from the City of San Diego?
A. Yes.
Q. And then the letter says, this authorization is
non-exclusive. Do you see that?
A. Uh—huﬁ.
Q. Do you understand what that means?
A. No.
MR. CLARK: Same objection; calls for a legal
conclusion.
BY MS. ZADRA-SYMES:

Q. Do you understand the difference between a
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SUSAN CASAGRANDA

non-exclusive license and an exclusive license?

A. I don't understand.

Q. Did you tell the United States Patent and
Trademark Office that you had a non-exclusive license
to use the Torrey Pines logo?

A. No.

Q. At any time?

MR. CLARK: Talking about her personally?

BY MS. ZADRA-SYMES:

Q. Yes. You_personall; as president of the Torrey
Pines Club Corporation, did you at any time tell the
United States Patent and Trademark Office that you had
a non-exclusive license to use the Torrey Pines logo?

A. No.

Q. Do you understand that the authorization
provided by the City of San Diego to use the Torrey
Pines logo expires when the lease is terminated?

MR. CLARK: Object to the question; calls for a
legal conclusion, lack of foundation.

THE WITNESS: I don't know.

BY MS. ZADRA-SYMES :

Q. You don't know?

Did you tell the City of San Diego that you as
the president of the Torrey Pines Club Corporation

were claiming exclusive rights to use of the name
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SUSAN CASAGRANDA

Torrey Pineg?

A. No.

Q. Why not?

A. I didn't feel it was necessary.

Q. Why did you not feel it was necessary?

A. Because we had built up the goods and services
thatbwe offer.

Q. What do you mean by that?

A. We had increased our sales and continuously used
the mark for a number of ?ears.

Q. And you continually used the mark but with
permission from the City of San Diego; is that
correct?

MR. CLARK: Well, I'll object. It calls for a legal
conclusion, lack of foundation.

THE WITNESS: We just used the mark.

BY MS. ZADRA-SYMES:

Q. You had requested permission from the City of
San Diego to do so; is that correct?

A. I had not.

Q. So were you aware of this letter prior to this
case, this letter in Petitioner's Exhibit 1°?

A. I'm\not sure.

Q. Are you aware of any other ietter from the City

of San Diego that gives -- that refers to
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SUSAN CASAGRANDA

authorization to use the Torrey Pines logo?

A. I don't know.

Q. You don't know if you are aware of anything or
you don't know if any other document exigts?

A. T don;t know of any other -- I'm not aware.

Q. You are not aware of any other document?

A. Yes.

Q. Okay. So when you checked your files for
documents relating to this case, did you look for any
letters from the City'of San Diego relating to the
Torrey Pines logo?

A. I just looked thfough the files that were
requested frém the -- I think it was called the
interrogatory requests for documents.

Q. Yes. So did you lock for letters from the City
of San Diego regarding the Torrey Pines logo?

A. I believe so.

Q. Okay. So if any other letters existed in your
files, would you have produced them?

A. Yes,

Q. Will you please give the witness Petitioner's
Exhibit 2.

A. Oh, okay.

Q. This is a trademark application filed April 12,

1599 on behalf of Torrey Pines Club Corporation. Do
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SUSAN CASAGRANDA

you see that?

A. Yes.

Q. Do you recognize the letter dated April 12,
19992 1It's TPCC 000149. Do you recognize it?

A. I'm not sure if I have seen it before, but yes,
I understand it.

Q. Okay. TIf you turn to the next page on 15 it
says cc. Ms. Susan -~-

A. Yes.

Q. Did you receive a copy of that letter?

A. I'm sure I did.

Q. Turning to page TPCC 151, it is the beginning of

the application.

A. Uh-huh.

Q.. The application is for the mark Torrey Pines,
just the words; is that correct?

A. Okay.

Q. Is that correct?

A Yes.

Q. And then on the next Page 152 --

A Uh-huh.
Q -- there is a statement, actually it's a
declaration signed by you; is that.correct?

A. Yes.

Q. Are you Susan Lough?
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SUSAN CASAGRANDA
A. Yes.

Q. And the declaration is dated March 17, 1999; is

that correct?

A. Yes.

Q Do you recall signing this application?

A. Yes.

Q There is a statement in the first full paragraph

on the page that says, the mark has become distinctive
of the goods and services of applicant by reason of
substantial exclusive and continuous use of the mark
in commerce by the applicant and its predecessor in
title for at least five years before the date on which
this claim of distinctiveness is made. Do you see
that?

A. Yes.

Q. At the time you made that statement, you knew
that San Diego city was the owner of the golf course,
didn't you?

A. What was the question?

Q. At the time you made this statement, you knew
that the City of San Diego was the owner of the Torrey
Pines Golf Course?

A. 1If you are talking about the land, vyes.

Q. And you knew that the San Diego city employed

people at the golf course to give tee times, didn't
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BY MS. ZADRA-SYMES:

SUSAN CASAGRANDA
you?

A. Yes.

Q. And you knew that consumers who wanted to obtain
tee times at the Torrey Pines Golf Course could do so
without going through Torrey Pines Club Corporation?

A. Yes.

Q. And the services to which you claim exclusive
use include -- they're listed on Page TPCC 000151.
They include rental of golf carts, golf driving range
services, golf packages services consisting of
guaranteed tee times, golf cart rentals, green fees
and golf professional escorts.

A. Yes.

Q. But it's not true that you had exclusive use of
the words Torrey Pines in connection with tee times at
the Torrey Pines Golf Course, is it?

MR. CLARK: Well, I'll object to that; calls for a
legal conclusion and I think it misstates what the

services entail.

Q. It's not factually correct that Torrey Pines
Club Corporation had exclusive use of the words Torrey
Pines in connection with golf tee times at Torrey
Pines Golf Course, is it?

MR. CLARK: Same objection.
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SUSAN CASAGRANDA

THE WITNESS: I don't think that this is saying
that.

BY MS. ZADRA-SYMES:

Q. Well, is it factually correct that Torrey Pines
Club Corporation had exclusive use of the words Torrey
Pines in connection with golf tee times?

A. Ask the question again.

Q. Okay. 1In 1999, did Torrey Pines Club
Corporation have exclusive use of the words Torrey
Pines in connection with tee times at Torrey Pines
Golf Couzxrse?

A. No.

Q. 1In 1989 did Torrey Pines Club Corporation have
exclusive use of the words Torrey Pines in connection
with the collection of green fees at Torrey Pines Golf
Course?

MR. CLARK: You just said '89.

BY MS. ZADRA-SYMES:

Q. 1989.

MR. CLARK: TI'll object; calls for a legal
conclusion.

BY MS. ZADRA-SYMES:

Q. Let me say the question again.

In 1999, did Torrey Pines Club Corporation have

exclusive use of the words Torrey Pines in connection
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SUSAN CASAGRANDA

When you applied for the trademark application
for the words Torrey Pines, did you tell the trademark
office that Torrey Pines was a geographic area in La
Jolla, California?

A. No.
Q. Why not?
A. Because it's a golf course.
Q. Did you tell them there was a state beach called
Torrey Pines State Beach?
A. No.
Q. Why not?
A. Because it's a golf course.
Q. Did you tell them there was a Torrey Pines State
Reserve?
A. No.
Q. Why not?
A. Because --
MR. CLARK: 1I'll object; lack of foundation.
THE WITNESS: I consider Torrey Pines to be the golf
course.
BY MS. ZADRA-SYMES:
Q. You are familiar with the Torrey Pines State
Reserve down there?
A. Yes.

Q. You also are familiar with the Torrey Pines
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SUSAN CASAGRANDA

State Beach?

A. Sort of, yes.

Q. So Torrey Pines refers to more than a golf
course?

A. Could refer to a tree.

Q. Could also refer to a beach?

A. Maybe the beach refers to the tree. I don't
know.

Q. What was the name of the golf course before

Vincent /McKee obtained a lease on the golf course in

19877
A. Torrey Pines.
Q. And who owned the golf course at that time?

A. TIf you are referring to the land, the City of

San Diego.

Q. And who owned the building on the golf course at

that time?

MR. CLARK: Well, I'll object. Before
Vincent/McKee? Lack of foundation.
BY MS. ZADRA-SYMES:

Q. If you know.

A. I don't know.

Q. Are you aware of any trademark assignment for
the words Torrey Pines ever acquired by Torrey Pines

Club Corporation?
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SUSAN CASAGRANDA

MR. CLARK: Objection; calls for a legal conclusion.
THE WITNESS: I don't understand the guestion.
BY MS. ZADRA-SYMES:

Q. Are you aware of any document that has stated
that the rights to the words Torrey Pines were being
transferred by assignment to Torrey Pines Club
Corporation?

MR. CLARK: Same objection.

THE WITNESS: I don't know.

BY MS. ZADRA-SYMES:

Q. Have you ever seen any document like that?

A. I don't think so.

Q. ©Okay. Have you ever sgseen any document that
transferred the right to the words Torrey Pines to
Vincent /McKee Spérts?

A. Other than this?

Q. Other than Exhibit No. 1.

A. This letter? I don't think so.

Q. Is it your understanding that Exhibit No. 1
transferred the rights to the words Torrey Pines to
Vincent /McKee Sports?

MR. CLARK: I'll object; calls for a legal
conclusion, lack of foundation.

BY MS. ZADRA-SYMES:

Q. I'm asking for your understanding. Is it your
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SUSAN CASAGRANDA

understanding that Petitioner's Exhibit No. 1

transfers the rights to the words Torrey Pines to

Vincent/McKee Sports?

MR.

THE

BY MS.

Q.

CLARK: Same objection. You can answer.
WITNESS: I can answer?

Yes.

ZADRA-SYMES :

So is it your understanding that the result of

Exhibit No. 1 is that Vincent/McKee Sports has the

exclusive rights to Torrey Pines logo?

MR.
for a
BY MS.
Q.
Al

MS.

CLARK: Well, I'll object to the question; calls
legal conclusion; lack of foundation and vague.
ZADRA~SYMES :

I'm asking for your understanding.

Can you repeat the question, please.

ZADRA-SYMES: Can you read the question for her.

(The question was read.)

THE
BY MS.

Q.

WITNESS: The result, vyes.
ZADRA-~SYMES :

Where does it say in this exhibit that

Vincent/McKee Sports has exclusive rights to the

Torrey Pines logo?

A.

Q.

A.

I don't believe it says exclusive.
In fact it says non-exclusive, doesn't it?

Yes, it does say that.
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SUSAN CASAGRANDA

MS. ZADRA-SYMES: Do you want to just go off the

record right now since the tape is almost ended?

THE VIDEO TECHNICIAN: This concludes video tape No.

1 in the video-taped deposition of Susan Casagranda.
The time is 12:16 p.m., the date is March 31, 2004.
We are off the record.

(Luncheon recess taken from 12:16 to 1:24 p.m.)
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SUSAN CASAGRANDA

the goods and services listed in the application?
MR. CLARK: Objection; calls for a legal conclusion.
THE WITNESS: Can you repeat the guestion.
MS. ZADRA-SYMES: Can you read the question back,
" please. |

(The question was read.)

THE WITNESS: No, this application does not.
BY MS.YZADRA—SYMES:

Q. Does -- in connection with Trademark Application
76351389 that is shown in Exhibit No. 6, does Torrey
Pines Club Corporation claim that this trademark
application gives it exclusive rights over the words
Torrey Pines in connection with the goods and services
listed in this application?

MR. CLARK: 1I'll object; calls for a legal
conclusion. You are asking her to give an opinion on
what the effect of this legal document is.

THE WITNESS: I don't know.

BY MS. ZADRA-SYMES: ..

Q. Does Torrey Pines Club Corporation rely on this
trademark with the tree design to prevent other people
using the words Torrey Pines?

A. Do we rely upon this to prevent other people?
No.

Q. Okay. Did you tell the City of San Diego that
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SUSAN CASAGRANDA

you were filing a trademark application for the words
Torrey Pines with the tree design?

A. No.

Q. Why not?

A. I didn't feel it was necessary.

Q. Did you tell the United States Patent and
Trademark Office that in this application for Torrey
Pines that the City of San Diego owned the Torrey
Pines Golf Course?

A. I haven't even read this application.

Q. Oh, you can read it. That is fine.

MR. CLARK: 1I'll object; calls for a legal
conclusion, calls for her comment on the legal effect
of that document.

THE WITNESS: I just don't understand.

MS. ZADRA-SYMES: What was my question, please?

(The question was read.)

THE WITNESS: I don't know.

BY MS. ZADRA-SYMES:.

Q. Who would know?

A. I don't know.

Q. Who at Torrey Pines Club Corporation was
involved in requesting these applications to be filed
with the United States Patent and Trademark Office?

A. Well, I retained the services of the attorney.
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SUSAN CASAGRANDA

Q. Okay. 8So did you tell the United States Patent
and Trademark Office during this application procedure
that the City of San Diego owned the Torrey Pines Golf
Course?

A. No.

Q. .Okay. Did you tell the United States Patent and
Trademark Office during the process of this
application that you had a non-exclusive license from
the City of San Diego to use the words Torrey Pines?

A. No.

MR. CLARK: Object; calls for a legal conclusion,
lack of foundation.

BY MS. ZADRA-SYMES:

Q. Are there any documents that you have not seen
today that you rely on for your position that you have
an exclusive license from the City of San Diego to use
the words Torrey Pines?

MR. CLARK: Same objection; calls for a legal
conclusion.

THE WITNESS: Did you ask are there any documents
other than?

BY MS. ZADRA-SYMES:
Q. Other than what is here today.
MR. CLARK: Well, I'll object. I think that is

vague.
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SUSAN CASAGRANDA
BY MS. ZADRA-SYMES:

Q. Are you aware of any documents other than --
that are not in front of you that have not been made
exhibits in either Mr. McKee's deposition or in your
deposition, are you aware of any.documents other than

those exhibits that you rely on for the position that

Torrey Pines Club Corporation has an exclusive license

to use the words Torrey Pines?

A. Documents or agreements?

Q Either. A written piéce of paper.

A. Oh, not written.

Q Nothing written?

A thhiﬁg written.

Q. ©So are you relying on something oral from the
City of San Diego that gives you an exclusive license
to use the words Torrey Pines?

MR. CLARK: -Same objection; calls for a legal
conclusion.

THE WITNESS: I'm relying on the fact.that we built
up over a number of years the goods and services that
we provide at Torrey Pines.

BY MS. ZADRA—SYMEQ:

Q. Has San Diego -- has the City of San Diego ever

told you orally that you have an exclusive license to

use the words Torrey Pines?
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SUSAN CASAGRANDA

A. Not orally.

Q. And has San Diego -- the City of San Diego ever
told you in a written document that you_have an
exclusive license to use the words Torrey Pines?

A. Not written.

Q. Okay. Has the San Diego -- the City of San
Diego ever given you in writing an agreement
transferring all rights in the words Torrey Pines to
the Torrey Pines Club Corporation?

MR. CLARK: Objection; calls for a legal conclusion.

THE WITNESS: No.

BY MS. ZADRA-SYMES:

Q. Has the City of San Diego ever told you orally
that it was transferring to Torrey Pines Club
Corporation all rights in the words Torrey Pines?

A. Not all rights.

MS. ZADRA-SYMES: Can we take a quick break.

THE VIDEO TECHNICIAN: We are off the record at 2:01
p.m.

(Recess.)

THE VIDEO TECHNICIAN: We are back on the record at
2:15 p.m.

BY MS. ZADRA-SYMES:
Q. Would you please look at Exhibit No. 8. This is

a document entitled Lease Agreement. Do you see that?
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SUSAN CASAGRANDA

A. Yes.

Q. And the first paragraph says, this lease
agreement entered into as of October 14, 2002 is
entered into between the City of San Diego, a
municipal corporation, and the Ffiends of Torrey
Pines. Do you see that?

A. Yes.

Q. Who are the Friends of Torrey Pines?

A. They're a group of individuals that put money
into improving the south golf course at Torrey Pines.

Q. It says here in Paragraph A, lessee, which means
the Friends of Torrey Pines, is a limited liability
corporation organized for the main purpose of
promoting San Diego as a venue for the United States
Open Championship conducted annually by the United
States Golf Association.

A. Uh-huh.

Q. And for the purposes of organizing and operating
a United States Open Championship.in San Diego. .

A. Okay.

Q. Do you have any reason to disagree with that?

MR. CLARK: 1I'll object; calls for a legal
conclusion.

THE WITNESS: I have no idea.
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SUSAN CASAGRANDA
BY MS. ZADRA-SYMES:

Q. In Paragraph C it says, the City is the owner
and operator of Torrey Pines Golf Course located at
11480 North Torrey Pines Road in the City of San
Diego, California. Do you see that?

A. Yes, I do.

Q. In Paragraph E it says, the USGA has indicated a
desire to use Torrey Pines Golf Course as the venue
for the 2008 United States Open Championship to be
held from June 12, 2008 to on or after June 15, 2008,
and has agreed to enter into an agreement with lessee,
the Friends of Torrey Pines, to govern the USGA's
production of the championship. Do you see that?

A. Yes.

Q. Would you turn~to Page -- it's Page 30 of the
lease document, in Paragraph 29.1 it says, City grants
to lessee and the USGA the non-exclusive right to
those rights owned or controlled by City to use the

Torrey Pines name and its generally recognizable

- symbols, images of the championship course and the

leased property and the championship course design in
connection with the conduct of the championship, and
then it goes on, and in any advertising or promotion
of or other references to the championship. Do you

see that?
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SUSAN CASAGRANDA

A. I see that.
Q. Does the Torrey Pines Club Corporation grant
licenses to the USGA for use of the Torrey Pines name?
MR. CLARK: 1I'll object; calls for a legal
conclusion.
THE WITNESS: The Torrey Pines Club Corxporation
entered into an agreement with the USGA.
BY MS. ZADRA-SYMES:
Q. Does the Torrey Pines Club Corporation grant a
license to the USGA to use the Torrey Pines name?
A. The agreement I believe states that we give them
permission to use Torrey Pines name.
Q. Okay. Referring -- can I refer to that part of
the agreement or does Robert have to leave the room?
MR. CLARK: 1I'd like him to leave the room please.

(Mr. Gleason left the deposition.)
~ (Page 106 is designated confidential and is bound

separately. The non-confidential transcript continues

on Page 108.)
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SUSAN CASAGRANDA

(Mr. Gleason rejoined fhé deéosition;)

MS. ZADRA-SYMES: What was the exhibit number for
the website?

Q. Which exhibit was that?

A. 11.

Q. Referring to Petitioner's Exhibit 11, which is a
printout from the Torrey Pines Golf Course dot com
website --

A. Yes.

Q -- do you recognize that document?
A Yes.

Q. Okay. What is it?

A This is a printing of our website.

Q. Whose decision was it to register the domain
name Torrey Pines Golf Course dot com?

A. That was my decision.

Q. Did you request permission from the City of San
Diego to do that?

A. No, I did not.

When did you register that domain name?
I'm not sure.

Was it a year ago, more than a year ago?
Oh, ves.

More than five years ago?

> 0 p o PO

I don't know.
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Q. Who wrote the text for the website?

A. JDS Solutions.

Q. They wrote the actual text of the website?

A. Oh, they put the website together. The text was
written by -- some of it was written by me and some

was written by other employees of Torrey Pines Club
Corporation.

Q. When did Torrey Pines Club Corporation start
calling itself Torrey Pines Golf Course?

A. Since as long as I can remember.

Q. Torrey Pines Club Corporation has always

referred to itself as Torrey Pines Golf Course?

A. Yes.

Q. Is that a registered business name that you use?
A. No.

Q. Do you always use Torrey-Pines Golf Course in

your business materials?

A. Yes.

Q. Who wrote the text that includes the directions
to the golf course?

A. I'm not sure who wrote those directions. That
could have actually been JDS Solutions.

Q. And on the third page of the document under the
heading Locations and Directions, it says, from

Interstate 5 traveling south --
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SUSAN CASAGRANDA

A. Uh-huh.
Q. -- exit Carmel Valley Road and turn right, west.
A. Yes.

Q. ‘Turn left on Camino Del Mar, which is at the
Pacific Ocean.

A. Yes.

Q. Stay on this roaé as it passes by Torrey Pines
State Beach.

A. Uh-huh.

Q. And Torrey Pines State Preserve. Do you see

A. Yes, I see that.

Q. Are those locations that can be found on a map
in San Diego county?

MR. CLARK: Objection; calls for speculation.

THE WITNESS: I'm not sure.
BY MS. ZADRA-SYMES:

Q. Have you never seen ~-- well, I think it's asked.
- I asked that earlier.

Did you approve these directions?

A. I don't know.

Q. Who was responsible for approving the content of
this website?

A. Well, as I recall, several employees worked on

the website, the content, together.
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CITY OF SAN DIEGO
'PERCENTAGE LEASE

THIS LEASE AGREEMENT is -executed between the CITY OF SAN DIEGO, a municipa]

corporation, hereinafter calied "CITY," and

— » hereinafter
" called "LESSEE."

SECTION 1  USES

1.01 Premises. CITY hereby leases.to LESSEE and LESSEE leases from

. CITY a1l of that certain real property situated in the City of
Sanh Diego, County of San Diego, State of California, known as
the pro shop, driving range and cart storage areas of the
Torrey Pines Municipal Golf Course, and by this reference made
part of this agreement. Said real property is hereinafter
called the “premises" or "leased premises," as shown on
attached Exhibit A. : : :

1.02 Uses. It is expressly agreed that the premises are leased to
LESSEE solely and exclusively for the purposes of the opera-
tion and .maintenance of a professiopal golf shop, golf driving
rarige, power and pull cart rental concession, providing golf
instruction, repair, sale and rental of golf equipment and
supplies, and for such other related or incidental purposes as
may be first approved in writing by the City Manager and fo
no other purpose whatsoever: .

LESSEE covenants and agrees to use the premises for each of
the above-specified purposes and to diligently conduct the

- business théreon to produce the most gross income that .can be

" reasonably expected. Failure to continuously use the
premises. for said purposes, or the use of the premises for -

purposes not expressly authorized herein, shall be grounds for

termin;ati-a%;ﬂy CIEy.

1.03 Related Council Actions. By the granting of this lease,

' heither CITY nor the Council of CITY is obligating itself to
any other. governmeéntal agent, board, commission, or agency
with regard to any other discretionary action relating to

- development or operation of the prémises. Discretionary
action includes, but is not limited to rezonings, variances,
environmental clearances or any other governmental agency
‘approvals which may be required for the development and
operation of the leased prémises.
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1.04 Quiet Possessiopn. LESSEE, paying the rent and performing the
: covenants and agreements herein, shall at all times during the
term peaceably and quietly have, hold and enjoy the premises.
If CITY for any reason cannot deliver possession of the
premises to LESSEE at the commencement of the term, or if
during the lease term LESSEE is. temporarily dispossessed
through action or claim of a title superior to CITY'S, then ..
and in either of such events, this lease shall not. be. voidable
nor shall CITY be liable to LESSEE for any less or damage -
resulting therefrom, but there shall be détermined and stated
“in writing by the City Manager of CITY a proportionate reduc-
" tion of the minimum or flat rate rent for the period or :
periods during which LESSEE is.preavented from having the quiet
possession of all or a portion of the premises.

1.05 Easements and Reservations.

Ca.  CITY hereby feser?es all rights, title and interest in
any and all subsurface natural gas, oil, minerals and
‘water on or within the premises. S

b. CITY reserves the right to grant and use easements or to -
establish and use rights-of-way over, under, along and
across. the leased premises-for utilities, thoroughfares,
or access as it deems advisable for the public good.

c. CITY has the right to enter the pfemises for the purpese
of making repairs to or developirg municipal resourcés
and services. :

d. CITY reserves the Tight to relocate or make modifica-

- tions to the driving range, pro shop, golf cdrt storadge
facility or any other physical structure on the
premises. :

However, CITY shall not unreasonably or substantially inter-
fere with LESSEE'S use of the premises and will reimburse .

. LESSEE for physical damages, if any, to the permanent improve-
‘ments Tocdted on the leased premises resulting from CITY '
exarcising the rights reserved in this section. Such reim-
bursement may_ intlude a reduction in the rent proportiopate to -
the amount-=#xphy:3Lnl d>zerz gisdetermined by CITY. CITY
will pay thé costs of maintenance and pepair of all CITY .
installations made pursuant to-these reserved rights.

1.06 - Competent Managemerit. Throughout the term of this Lease .
Agreement, LESSEE shall provide competent management of the .
leased premises to the satisfaction of the City Manager. For
the purposes of this paragraph, "competent management” shall - .
-mean demonstrated ability in the management and operation of:
the golf course facilities as specified in this lease and )
related dctivities in a fisca]ly-responsib]e_manner.
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SECTION 2: -TERA

2.01  Commencement. The term of this agreemant shall be twenty-five
1757 years. comimencing on the Tirst day of the calendar month
following execution by the City Nanager or the first day of
the calendar month follewing the Clty s possession of the
premises subsequent to the exercising of the Wansa Option,
whichever date or event shall last occur: If both events have
not occurred by December 31, 1988, this lease shall not com-
mence and shall be of no force or effect whatsoever. <CITY,
however, ugrees to useits best good faith. efforts to obta1n
pussession in a timely manner subsequent to an exercise of the

Wansa Opfion. "Lease year" as used im this lease shall mean
the 1Z2-month period 1mmed1ate1y following the coinmencement of
_the term.

2.02 - Ho]dOVer Any holding over by LESSEE after expiration or
termination shall not be considered as a renewal or .extension
of this lease. The occupancy of the premises after the expi-
ration or termination of this agreement constitutes a month-
to-month tengncy, and all other terms and conditions of this

" agreement shall continue in full force and effect; provided,
‘heowever, CITY- shall have the right to apply a reasonable

increase in rent.to bring the rent to fair market va]ue and to
terminate the holdover tenancy at will.

2.03 -QUitc}aim and Surrender of LESSEE‘S.interast. On execution of
- this Tease, LESSEE shall deliver to CITY a quitclaim deed in

recordable form quitclaiming a1l its rights in and to the ,
premises. CITY may:record such deed only on the expiration or
earlier termination of this lease. In the event that CITY
requires any subsequent quitclaim deed; LESSEE or its succes-
sor in interest shall deliver the same within f1ve (5) days
after receiving written demand therefor

At the expiration or earlier termination of this lease, LESSEE
shall surrender the premises to CITY free and clear of all
liens and epcumbrances, except those liens and encumbrances
which existed .on the date of éxecution hereof, -and in a o
.decent, safe and sanitary condition. In the case of termina--
tion of this lease by CITY. prior to -the end of the spec1f1ed

lease teswm, 7y 11EEY and=<w=iisrances must be approved din-
writing by the City Manager

2.04 Right of Termipation. In addition to CITY'S remedies for
‘default in this lease,. 'LESSEE agrees. that .six months prior to
the exp1rat1on of theé first five years of this-lease, and six
months prior to the expiration of each succeeding flve yaars,
City, upon resolution of its City Council setting forth its

desire to do so, shall have the r1ght to term]nate this, 1euse;
subject to the following conditions:

L 3
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Conditions. for Termination:

1. Fa11ure to maintain physical facilities in.a "first-
class™ manner. .

2. Failure to promote Torrey Plnes and its go]f
tourraments, i.e., Andy Williams/San Diego Open

. 3. Once new'facflities are open, fawlure to meet projecfed_
rent levels as projected in the Vincent/McKee Proposal.

..In the case of deficiencies, these must be specific and be submitted

“to LESSEE in writing six (6) months prior to each five year
“increment. The lessee would then have time to make the required
corrections; If, in the opinion of the CITY, these deficiencies have
not been corrected within the prescribed time, an arbitrator, agreed -
upon by both parties would be selected to make the final decision,

1f the LESSEE is found at fault, the CITY shall have the r1ght to
cancel the lease under the f0110w1ng cond1t1ons

1. Refund of the unamort1zed portwon of the pro shop interior
construction cost as defined in Condition 6.07, and the
1n1t1a1 cons1derat1on as defined in Condition 3.03.

2. Purchase-golf car Tleet at current deprec1ated mai-ket value,
and

3. Purchase all “Torrey Pines" logo werchandise at current market
value.

If arbjtration sides with the LESSEE, the'CITY would incur all said.

arbitration expenses and would not be e1191b1e for a grievance claim
for a f1ve—year period.

SECTION 3:  RENT

13‘01 Place of Payment AN renfs requ1réd ﬁere1n‘muét be made
payable to the City Treasurer and mailed to the Office of the
City Treasurer, Cl“y of San D1ego, P.0. Box 2289, San Diego,

Callfornf““339112 iébsua-rgu e

The p]ace of payment -may -be changed at ‘any. time by CITY upon -
thirty {30) days written notice to LESSEE. :'Wailed rental
- payments shall be deemed paid upon the date ‘such payment s
postmarked by the postal authorities. LESSEE assumes all risk
of loss and late payment charges if payments are made by nail,
or if postmarks are illegible, in which case the payment sha]]
be deemed paid upon actual receipt by the City Treasurer.
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" required to be paid for that month.

 yetrdbecetdy.

Minimum Rent. The annual minimum rent establlshed for
the first three (3) years following the effective date
of this lease is Two Hundred Thousand Dellars ($200,000)
which is payable at the rate of Sixteen Thousand Six
Hundred and Sixty- Seven Do]lars ($16,667) per month.

If the minimum rent is greater than the percentage rént,
on a calendar month basis, then the minimum rent is

Minimum rents are
to be paid in monthly instaliments on or before the day

- of the calendar month when percentage rents are due
. pursuant to Sect1on 3.03.

Provided, however, in the event that the comb1ned total
percentage rent paynments and monthly installments dur1ng

.any lease year equal or exceed the required annual mini-

mum rent for that year, then for the batance of such
year, LESSEE shall discontinue paying monthly install-
ments of the minimum rent and shall cortinue paying only
percentage rents until the beg1nn1ng of the ensu1ng
lease year. Provided further, in the event minimum

" rents paid plus percentagé rents paid exceed the annual
~migimum rent-and also exceeds the rent which would have

been paid if the percentage rent had been pa1d on total
gross income, the excess over the annual minimum rent
shall be credited against-the next payable rent as it
becomes due. It is the intent of this provision that

_ ‘LESSEE shall pay monthly installments of the annual
minimum rent as a guarantee against the percentage rent

~ requirement and that the greater of the two require-
‘ments, minimum or percentage whichever occurs through-
out the term shall prévail on dn annual basis.

Minimum Rent Adjustment. Effective. on the fvrst day -of
the First month following the initial three-year period

‘of this lease and at the beginning of each four- -year
period ‘thereafter during the term, the annual minimum - -
“rent shall be ‘eighty percent {B0%) of the annual average

of actual rents’ pa1d_or accrued dur1ng the thiee. (3)

ent date. Said annual mini-
mum. ent. shall then. be -divided by twelve (12) to estab-

Vish the new monthly minimum rent. - It is recognized
- that such adjustments shall be calculated by CITY upon
_comp]et1on of payments due for the precéding rental

period in order to determine thé amount of the adjust-

ment to be effective on the dates stated herein. Until

such caltculations are completed, LESSEE shall continue
paying monthly minimum rents at the prior rate. Any

" 7pCE 000008
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additional rents determined by the adJustmént to be due
for the months prev1ously paid at the.prior rate.shall
be paid at the prior rate shall be 1mmed1ate1y paid to
CITY. In no event shall any such minimum rent adjust-
ment - result in a decrease in the minimum rent require-
ment in effect 1mmed1ata]y pr1or to the adjustment date.

Percentage Rents. Percentage rents will be calculated

.on a calendar month basis and will consist of the fol-

lowing percentages of the gross income resuiting from
the use oF the premises:

" Thirty Percent (30%) of all gross income Trom the
rental of motorized golf carts (electric & gas),
and pull carts.

Seven Percent (7%) of all gross income from pro
shop sales. :

Seven Percent (7 ) of all gross income from the
renta] and repair of golf clubs.

Th1rty Percent (30%)-of all gross income der1ved
from the use -of the driving range.

Five -Percent (5%) of all gross income from golf
instructions performed by the LESSEE or any
employees or licensees of the LESSEE.

Ten Percent- (10%) of all other income from any
source derived from the use of the premises.

Fifty Percent (50%) of commlss1ons or any other
compensation paid to LESSEE or its sublessees,

. permittees, or licensees for the right to install
or operate coin-operated vending, game, or service
machines or devices on the premises, including
telephones, 10% of the gross income of any such

~ coin-dperated machines or devices owned, rented, or
-leased by LESSEE, whether such machines are

' maintain and operated by LESSEE or by sublessees of .

=tTTa 0N ‘rﬂ"prr\m— e
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‘The City Manager in his sole dlScretlon ma& apprévé

another percentage rate or flat rate of rent for each
other incidental service or operation supplemertary to

the perm1tted use(s) set forth under Use, hereof as may

be approved in writing by the City Manager prior to .
commencement of such other service(s) or operation(s).

- ‘Provided, however, any activity conducted on the

TPCE (00009
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. premises without prior approval by the City Manager .
‘shall be subject to the requ1rements of Sect1on .07,

UNAUTHORIZED USE CHARGE," hereof.

' percentage Rate Adjustment. At least four (4) months
. prior to the end.of the tenth year of the term of this

agreement and each subsequent ten-year period, the
parties hereto, by mutual consent or through appraisal
as hereinafter set forth, will adjust the percentage '
rates of LESSEE'S gross jncome to be pa1d CITY effective

‘upon the first day of the succeeding- ten-year period.

Said adjustment will be made to-the degree necessary to
provide a fair rental to CITY as determined by the City .
Manager and LESSEE, taking inte consideration the crite-
ria set forth 1in Paragraph e below. 1In the event that

such adjustment is not made by mutual consent prior to

two (2) months before the end of said ten-year periods,
then the parties hereto will refer the matter to

. appraisal under the terms hereinafter. set forth.

Percentage Rate Appra1sal. In the event the parties do- .
ngt agree upon the amount of adJustment to said per-
centage rates as provided for in the previous section,
then the adjustment shall be determined by a qualified
professional independant real estate-.appraiser selected
by mutual consent of the parties to this agreement from
the 1ist of appraisers approved by CITY. In the event
the parties do not reach agreement as to selection of a

mutually acceptable appraiser, then CITY and LESSEE

shall- each select a qua]1f1ed professional jndependent -

"real estate appraiser who in turn will select a third.

qualified professional independent real estate '
appraiser, which third appraiser who will be: emp]oyed to
set the percentage rates to be applied to LESSEE'S per--
centage rate adjustment. In the event a-mutually
acceptab]e third appra1ser is not agreed upon between
the two selected appraisers within ten (10) days, then

‘the third appraiser'will be appointed by the presiding
" judge of the Superior Court of the State of California,

County of San Diego, -acting’'in his . individual capac1ty,

‘upon application by either CITY. or LESSEE with: prior

notregdither@ todhmeniime party.  Said third appraiser
shall” complete the asswgnment within sixty (60) days of

.appointment. . Each party shall pay the -cost of its own

selected appraiser and both CITY and LESSEE agree to.
equally shdare the cost of the third mutually selected or
court-appointed appraiser. CITY and LESSEE agree to = -
accept and be bound by the percentage rates determined .
by the appru1ser seTected or appointed to complete the
assignment.” LN NO EVENT HOWEVER, SHALL ANY RENT

 IPEC 000010 7
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ADJUSTMENT RESULT IN ANY DECREASE -IN ANY PERCENTAGE -
RENTAL RATE. ' - » =

In establishing the percentage rates for the items under
controversy, the appraiser shall.consider CITY'S
property as a fee simple absolute estate, as vacant and
avallable for a full lease tern equal to the initial

- full -term of this lease on the open market for the ,

- authorized purposes of this Tease at the ¢ommencement of

- the rental period under review. The appraiser will be
guided by prevailing market percentage rates for similar
operations primarily within the Southern California
area, if available. In the event the appraisal is not -

. completed in time to permit the percentade adjustment to -

~ be made upon ‘the applicable commencement of the ten-year
period; LESSEE agrees to continue to pay rent :in accor-
dance with the then existing lease rates and the adjust-
ment, when determined, will be.retroactive to said
effective date of rental adjustment as hereinabove
established. - Any deficiency shall be paid by LESSEE to
CITY within sixty (60) days after determinatioh of the
new percentage rate(s). - ' :

Initial Consideration. The amount of Initial Consideration to

‘a. Ui th BET thermes

purchase this lease is Four Hundred Thousand Dollars - -

.($400,0008), and is payable by LESSEE -as follows: Ore Hundred

Theusand Pollars (:$100,000) within 30 days of the Lease
Agreement signed by thé City Manager, and Three Hundred
Thousand Dollars ($300,000) within 30" days -of the City's
notification to exercise the Option Agreement to acquire the
existing leasehold interest..

Payment Procedure. "~ On or before the Tast day of the calendgp
month following the ealendar month in which the gross income -
subject to rents was earned, LESSEE will provide CITY with a

.correct statement together with a . payment of rent on ail

applicable gross receipts in a form selected by CITY. The
statement will be signed by LESSEE or Jts authorized agent,

- attesting to the accuracy thereof, which shall be legally

binding upon LESSEE. Each statement will indicate or -include:

“E&minimum rent until the full -
annual rent is achieved in any lease year.

b, - Total Qross receipts for the,sdbject_mdhth,'itemized'as‘

to business categories for which separate perceritage .
rents are established. A gross receipts breakdown .of
-each business conducted on the premises must be included
‘when a reported category shows gross income to be from
more ‘than one business eperation. ' '



3.05

c. The percentage rental due CITY, Computed and totaled..

d.  The accumulated total of all rents prev1ous]y paid for '
the current lease year.

e.  Payment 1n.the ‘greater of the two following amounts:
- Qne-twelfth of the annual minimum vent or the total

. percentage rent due CITY compuLed as described 1n this
section.

Any .rents due CITY from sublease act1v1t1es or opera-
tions will begin with the earliest of the f0110w1ng
dates (whether or not prior approval was given by CITY .
as required by this lease, and whether or not a separate
percentage rent was estab]1shed b/ CITY)

(1) Sublease commencement date.
(2) Phys1ca] occupancy date.

(3) Earliest activity date (i.e., sale of goods, soli-

citation of bus1ness, construct1on or -alterations,
etc.).

Gross Income. "Gross income or rece1pts as used in this
iease, shall- include all income resulting from occupancy of
the leased premises from whatevier source- dérived whether -
received or to become due Provided, however, gross inconie
shall not include federal, state. or munic¢ipal taxes collected

from the consumer (regardless of whether the amount thereof is

stated to the consumer as & separate charge) and paid over
periodically by LESSEE to a governmental agency accompanied by -
8 tax return or statement as reéquired by Taw. Possessory
interest taxes or otheér property taxes shall: not be. deducted

by LESSEE in computing gross ificome, Gross income shall not
include refunds for goods returned for resale on the .premises
or refunds of deposits: The amount of such. taxes and refunds -
shall be clearly shown on the books and records of LESSEE.-

The percentage rent shall be calculated and paid. by LESSEE oh.

_the basis of said gross income whether the income is received

by LESSEE or by any sublessee, permittee or licensee, or theiv
agents,” GNEEENl gigRs LincsYEEaived by any sublessee,

permittee, 11censee, or 6ther pérty. as a result of sccupancy .

of said. prefmises or the operation thereof shall be regarded as
gross income ‘of LESSEE for the purpose of calculating the -

percentage rent hereunder.required to be paid by LESSEE to

CITY, except as may be otherwise spec1f1ed by or pursuant to
this lease..

Exhibit C/%P%@gae;.‘?.j of 51 S
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"3.06 Ingpectidniof Records.
a. Records. = LESSEE shall, at all times during the 1aase
~ : .term, keep or cause to be kept true and complete.bboks,

records and daccounts of all financial transactions in
the operation of all business activities conducted upen -
and financial transactions resulting from the use of the
premises. The records shall be supported by source

" documents suth &s sales. s]1ps da1]y cash register
tapes, purchase invoices or other documents as necessary

to.allow CITY to easily datermine the total gross
income.

Any retail sales or charges will be recorded by means. of
cash registers or other comparable devices which display
to the customer the amount of the transaction and -aufo-
- matically issues a receipt. The registers will be
“equipped with devices that lock in sales totals and
other transaction numbers and sales details that are not
resettable. Totals registered shall be read and .
recorded at the bengn1ng and end of each business day.

" In the event of adv1ss1on charges. or rentals, LESSEE
shall jssue serially numbered tickets for each such
admission or rental-apd shall keep an adequate record of
such tickets, as well as a record of unissued tickets:

Al retaif sales and charges may be recorded- by a system.
other than cash registers or ‘other comparable devices
provided such system is approved by CITY.

b." Financia]~$tat§menfs._ Within sixty (60) days after the

end ot each lease year as previously established here1n,'

LESSEE will, at its expehse, submit to CITY a statement
in which the total gross receipts and the corresponding
amounts of rents paid CITY for the year are classified -
according o the. categor1es of business established for -
any percentage rental and for any other business con-
. ducted on or- from the premises. Said statement shall be
signed by LESSEE or its authorized agent, attesting to

the accuracy, thereof, which sha]l be legally b1nd1ng
upon_-gaSEE _a—w-v-~3 "

c.  R1ght toglnspagt, A11 LESSEE'S books of account _
' records and supporting ‘documentation, as: descrlbed under .
Section 3,05a. Records will be kept for at least five.
(5) years and \nade available to CITY in one lacation
within the City of San Diego. -Said books and: records
shall be maintained separate from-all other accounts not
-'re]at1ng to the 1eased prem1ses The CITY; at its
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discretion, shall have the r1ght to inspect - and audit
the business of LESSEE, its agents, sub]essees, conces-
'sionaires and licensees operating on and in connection:

"with the premises as necessary and appropr1ate for CITY -

to determine the amounts of rent due CITY. 1n compl1ance
with the requirements of this lease.:

On CITY'S request, LESSEE shal] promptly provide, at
LESSEE'S expense, any necéssary data to enable CITY to
fully comply with all requirements of the state or
federal government for lease information or reports

“concerning the premises. Such data will. include, it

required, a deta11ed breakdown of LESSEE'S receipts and

“expenses.

Audit Cost. The full cost of CITY'S a_udi't‘(s) Will be
.borne by CITY unless ovie or both of the following condi-

tions exists, in which case LESSEE hereby agrees to pay
CITY'S cost of audit(s):

(1) The audit(s) réveal an underpayment of more than

five percent (5%), or more than $10,000 whichever
is-less between the-rent due as reported and paid

- by LESSEE pursuant.to this lease and rent due as
determined by the audit(s);.or

{2) LESSEE has failed to maintain comp]ete and true -
books, ‘records, accounts ‘and supporting source

documents in strict accordance with this- sect1on
. _hereof.

LESSEE'shaI] pay any deficiency determlned by the aud1tA'

. plus interest on such amount &s defined in Delinquent

Rent provision of this lease within thirty (30) days -of
notice thereof by. CITY.  CITY will credit any over-

‘payment against incoming rents. Any overpayment deter-

mined after the end of this lease will be refunded by

CITY within thirty (30) days of confirmation by the City -
Manager of the audit f1nd1ngs o

"Default LFQﬂFE S failure to keep comp]ete and. accurate o

Tecorus-by MRS G avuv ie Centry bookkeep1ng and make
them avajlable for CITY inspection is, like all other
faildres to comply with covenants of this lease, a
breach of this lease -and cause for termination.

R
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Delinquent Rent and Audit(s) Fees. If LESSEE fails to pay the

rent when due, LESSEE will pay in &ddition to the unpaid.
rents, five percent (5%) of the delinquent rent. If. the rent
is st111 unpaid at the end of fifteen (15) days, LESSEE shall
pay an additional 5 percent (5%) [being a total of ten percent
(10%)] which is hereby mutually agreed by the parties hereto
to be appropriate to compensate CITY for loss resulting from

-rental delinquency, including lost 1nterest, opportunities,
legal costs, and the. cost of servicing the delinquent accounu B

In the event CITY audit(s) if applicable, discloses that the
rent for the audited period(s) has been underpaid in excess of
five percent (5%) of the total réquired rent, than LESSEE

- .shall pay CITY the cost of the audit(s) plus ten percent (10%)

per year on the amount by which said.rent was underpaid in

~addition to the unpaid rents as shown to be due CITY as
.compensation to CITY for administrative costs and loss of

interest as.previously deseribed herein. . In the event CITY

audit(s) discloses that the unpaid rent is less than five U
percent (5%) of the total rent, and should LESSEE fail to pay
said unpaid rent within thirty (30) days -after written notice

. from CITY, an additional fee of ten percent (10%) of said

unpaid amount shall be added to the unpaid amount to compen-
sate CITY for costs and losses -due to such nonpayment. LESSEE
agrees to pay such amounts and further agrees that the spe-
tific late charges represent a fair and reasonable estimate of
the costs that CITY will incur from LESSEE'S late payment.

"Acceptance of late charges and any port1on of the late payment
__by CITY shall in no event constitute a waiver of LESSEE

default with respect to late payment, nor prevent CITY from

.exercising any of the other r1ghts and remedies granted in

this lease.

Unauthorized ﬁse Charge. LESSEE will pay CITY twenty percent

(20%) of the gross receipts for any service.or use that is.not
permitted by this lease. This payment is subject to the due
date provided in this lease for rental payments, and the
provision for delinquent rent, The existence of the twenty

_ percent (20%) charge. in this clause- and the payment of this . _
charge or-any part of it, does not constitute an authorization. =

for a particular service or use, and does not waive any CITY
rights 11?éﬁﬁmnnaf533_se£rﬁequ'-'

A

part1c1pat1ng in or allowing any unauthor1zed use of the
leased premises.

Development as Additional Consideration. LESSEE agress that
as additional and substarntial consideration for grant1ng this

lease is LESSEE'S obligation to deve]oq the lease premises in
accordance with the CITY- approved Development Plan idéntified.

in Section 6.12, and Exhibit B Deve]opment Plan, of this
agreement

eownCrae!Sa D

suse or to default LESSEE for =
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SECTION 4:  ASSIGNMENT

4.01 Time is of Essence; Provisions Binding on Successors. Time is
' of the essence of all of the terms, covenants and conditigns
of this lease and, except as otherwise provided herein, all of
the terms, covenants and conditions ofuthiSSIease.shall appty -
to, betefit and bind the successors and assigns of the o

reéspective parties, jointly and individually.

/\V'gé

Assignment and Subletting. Subject to prior CITY approval in
each Tnstance, LESSEE may assign this leas any) any interest
~therejn and may sublease any portion hereof

4.02

rable to the operations of LESSEE. This Tease and any
-interast herein shall not be assignable by operation of Jaw
without the written consent of the CITY,

“subleased portion of the premises in a manrer. at least compa-

"Assignment," for the-pufpoéesvof this clause shall include
any transfer of any ownership interest in this lease by LESSEE
or by any partners, principals, or stockholders, as the case

may be, from the original LESSEE, its general ‘partners or
principals. .

‘Rpproval of any aSsignméht_or sublease shalil be conditioned
upon the assignee or sublessee agreeing in writing that it
will -assume the rights and obligations’thereby assigned or
subleased and that it will keep and perform all covenants,
conditions and -provisions -of_this dagreement which applica-

1 the rights ac uired, { The™ Tty Manager may ire; @s
tion to '

standard CITY 1ease~réqUireméﬁt§fthat are then. current.

4.03  Encumbrance.. Subject to prior consent by CITYi‘which shall
- hot be unreasonably withheld, LESSEE may encumber this lease,
its leasehold estate and its improvements thereon by deed of
trust, mortgage, ‘chatte] mortgage er other security instrument ‘
to assure the payment of a promissory note or notes of LESSEE, .
upon the express candition. that the het proceeds. of such loan
or loans be devoted exclusive ¥ to the purpose of developing
the leased premises in accordance with a Development Plan to
be approved by the City Manager. However, a. reasonable por-
tion of the loan proceeds may be disbyrsed for paymerit of
-incidental eosts of -constriction, including but not Timited to

A s -13-
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the following: off-site improvements for service of the .
‘premises; on-site 1mprovements escrow charges; premiums for
hazard insurance, or other insurance or bonds réquired by..
CITY; title insurance prem1ums, reasonable loan costs such as
d1SCOUnts, “interest and commissions; and archltectural, engi-
neering and attorney's fees and such other norma] expenses

incidental to such construction.

Any subsequent “encumbrances on the premises or on any. perma-
nent improvements thereon, must first have the approval, in
writing, ‘of City Manager. - Such subsequent encumbrances shall
also be for the exclusive purpose of development of the
premises.” Provided, however, after the premises are fully
developed in accordance with szid Development Plan to the
satisfaction of the City Manager, proceeds from ref1nanc1ng or'

. from such subsequent encumbrances may be used to reduce”

LESSEE'S equity so long as there is also substantial benefit
to the CITY therefrom. The City Manager shall have the sole
and absolute discretion to approve or disapprove any such
‘proposed subsequent encumbrance, including but noet 1imited to
amending the lezse - to prov1de then .current rents and.

provisions.

In the event any such approved deed of trust or mortgage or
other security-type instrument should at any timé be in
default and be foreclosed, or transferred in lieu of fore-
closure, the CITY will accept the approved mortgagee or
beneficiary thereof as its new tenant under this lease with

this lease

+all the rights, pr1v11eges and duties granted and 1mposed in

Any default, forec1osure or sale pursuant to said deed of

- trust; mortgage or other security 1nsurument, stiall be invalid

with respect to this lease without prior notice thereof to and
approved by CITY. Such approval shall not be. unreasenably.
withheld:. -Upon prior written approval by CITY, said mortgagee

“or benef1c1ary may assign this lease to its nominee, if

‘nominee is a reputab]e, qualified and financially responsible

person or ent1ty in the opinion of CITY. . Any deed of trust,

mortgage or other security- instrument shall be subject to a11 ~
of the terms, covenants and condwtlons of this lease and shall

not be ‘aetuit>to- (w,ﬂd*u-ﬂh ..... i2ny of the. terms, covenants or .

condition hereof

‘This section is subject to all other prov1s1ons of this }ease,

1nc]ud1ng the pr0v1s1ons of Sect1on 4,04 be]ow

\—1 @@ %5‘ o - f14?
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4.04 fpafap]ts and" Remedies.

a. Default. In the evént that:

(1) LESSEE shall default in the performance of any
' covenant or condition required by this lease to be
performed by LESSEE and shall fail to cure said
default within thirty (30) days following written
notice thereof from €ITY; .or ' -

(2) LESSEE shall voluntarily filéjor‘have-invO]uhtarily
- filed against it any petition under any bankruptcy
or insolvehcy act or law; or -

(3)"LESSEE shall be adjudichted}a bankrupt; or

- {4) LESSEE shall maké a general assignment for the
- benefit of craditors; ) L

then CITY may, at its option, without further notice or
-demand upon LESSEE or upon any person claiming through
LESSEE, immediately terminate this lease and all rights
of LESSEE and of all persons claiming rights through
LESSEE to the premises or to possession thereof; and

- CITY may enter and take possession of the premises.

" Provided, however, in the event. that any default
_described in Paragraph. a.(1) of this section is not
curable within thirty (30) days after notice to LESSEE,
CITY shall not terminate this ledse pursuant to the
default if LESSEE imhediately commences to cure- the
default and.diligently pursues such cure to completion.

In the event that there is a deed of trust or mortgage
on the leasehold interest, CITY shall give the mortgagee
or beneficiary written notice of the default(s) com-
~plained of, and the same mortgagee or beneficiary shall
. have thirty (30) days from such rigtite to cure the
“default(s) or, if any such default is not curable within -
. thirty (30) days, to. commence to cure the default(s) and - -
- diligently putsue such cure to completion. The thirty-
d@;;nﬂt{odim@%;be_gxﬁﬁpdggﬁduringfsugh:time~as,mortgageg ’
or'b@néficiéﬁfgpnw§Ué§€§ﬁﬁﬂfcure with reasonable '
diligence. : -

b.  Remedies. ' If the mortgagee. or beneficiary shall be
- required to exércise its right to cure said default(s)
through Titigation or through foreclosure, then CITY
shall have the option of the following courses of action
- in order that the default(s) may be expeditiously
corrected: o :

5L
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(1) CITY may correct said default(s) and charge the.
costs thereof to the account of LESSEE, which
charge shall be due and payable on the date that
the rent is next 'due after presentation by CITY to
LESSEE and mortgagee or beneficiary of a statement
of said costs. A ’

(2) CITY may correct said dafault(s) and may pay the
costs thereof from the proceeds of any insurance -
fund held by CITY, CITY and LESSEE or by CITY and .
mortgagee or beneficiary, or CITY may use the funds
of any faithful performance or cash bond on deposit
with CITY, or CITY may call en ‘the bonding agent to
correct the default(s) or to pay the costs of
corréction performed by or at the direction of
CITY. o

(3) CITY may terminate this lease as to the rights of

_ LESSEE by assuming or causing the assumption of
liability for any trust deed or mortgage. LESSEE
agrees to assume and pay any and all penalties or
bonuses required by the beneficiaries, trustees or
.mortgagees as a condition for early payoff of the
related obligations by CITY. CITY may, as an- :
alternative, substitute for the terminated LESSEE a’
new LESSEE reasonably-satisfactory to the mortgagee
or beneficiary. Any reasonable costs incurred by
CITY in releasing to a néw tenant shall be the o
responsibility of the terminated LESSEE, and LESSEE
hereby agrees to reimburse CITY for any such costs.

~ Should the default(s) be noncurable by LESSEE, then any -
tender holding a beneficial interest in the leasehold,
whose qualifications as-an assignee have been approved
by CITY,. shall have the absolute right ‘to substitute
Ttself to the estate of LESSEE hereunder and to commence
-performance of this lease. If such mortgagee or benefi-
ciary shall give notice in-writing of its election to so
substitute itself within the thirty-day period after -
receiving written notice by CITY of the default, and the
default. if.gurable, s _cured by such mortgagee or bene- -
ficiary” theﬁﬁghT§5$§§§E§§ﬁa1] not terminate pursuant to
the default. In that event, CITY expressly censents to
the substitution and authorizes the mortgagee or benefi-
‘ciary to perform under this lease with al¥. the rights,
"privileges, -and obligatians of LESSEE, subject to cure
of the default, if possible, by mortgagee or benefi-
. ctary. .LESSEE expressly agrees to assign all its
interest in and to-its leasehold estate to mortgagee or:
beneficiary in that event. S

“16-
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c.. Abajdoriment by LESSEE. Even though LESSEE has breached - .

the lease and abandoned the property, .this ledse shall
continue in effect for so lohg as CITY does not termi-
nate this lease, and CITY may enforce all jts rights and
remedies hereunder, including but not limited to the

right to recover the rent as it becomes due, plus
damages.

d. Waiver. Any CITY waiver of a default is not a waiver of
any other default. . Apy waiver of a default must be in
writing and be executed by the C1ty Manager in order to
constitute a valid and binding waiver. CITY de]ay or

“failure to exercise a remedy or right s not a waiver of.
that or any other remedy or right under this lease. The
use of one remedy or right for any default does not

~waive the use of another remedy or right for the same

© default or for another or Tater default. CITY'S accep-.

- tarice of any repnts is not a walver of any default

" preceding the rent paymwent.  CITY and LESSEE specifi- -
cally agree that the property const1tuting the premises
is CITY-owned and held in trust for the benefit of the
citizens of the City.of San Diego and that any failure
by the City Manager or CITY staff to discover a default
ar. take prompt action to .require the cure of any default
shall not result in an equitable estoppel, but CITY
shall at all times, subject to applicable statute of :
Timitations, have the legal right to require the cure of -
any defeult when and as such defaults are discovered or

~ when and as the City Council directs the City Manager to

_ take action or require the cure of any default after

-su¢h default is brought to the attention of the City -
‘Counc11 by the City Manager or by any concerned citizen.

: AEOS.v_Em1nent Domain. If all or part of the premises are taken

through condemnation proceedings or under. threat of condemna-

tion by any public authority witfi the power of eminent domain, -
the interests of CITY and LESSEE (or beneficiary or mortgagee)
.'w111 be as fo]]ows '

a. In the event the entire prem1ses are taken this Tedse
' - shall, _terminate on the date.of the transfer of title or

]poss:;a.on i Lhc'vunuum..ug author1ty, whichever first’
occurs.

b.. . In the event of a partial taking, if;.in the. opinion ofl :"

CITY, the remaining part of the. premises is unsuitable
for the lease operation, this lease shall terminate on
the date of the transfer of title or pussession to the
condemn1ng authority, whichever first occurs.

eenCpageZO 5L T
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c. In the event of a partial taking, if, in the -opinion. of

- CITY, .the remainder of the premises is suitable for
continued lease operation, this lease shall terminate in
regard to the portion taken on the date of the transfer
of title or possession to the condemning authority,
whichever first occurs, but shall continue for the
portion not taken. The minimum rent shall be equitably
reduced to reflect the.portion of the premises taken. -

d. Award. All monies awarded in any such-taking shall

. belong to CITY, whether such taking results in diminu-
tion in velue of the leasehold or the fee or both; .
provided, however, LESSEE shall be entitled to any award
attributable to the taking of or damages to LESSEE'S
then remaining leasehold interest in installations or .
improvements of LESSEE. €ITY shall have no liability to

LESSEE for any award not provided by the condemning
authority. .

e. Transfer. CITY has the right to transfer CITY'S
interests in the premises in 1ieu of condemnation to any
authority entitled to exercise the power of eminent
domain. 1f-a transfer occurs, LESSEE shall retain what-
ever interest it may have in the fair market value of
any improvements placed by it on the premises in

-accordance with this Jease. :

f.  No Inverse Condemnation; "The exercise of ény CITY right

~under this Tease shall not be interpreted as an exercise
of the power of .eminent domain and shall not impose any
T1iability upon CITY for. inverse condemnation.

 INSURANCE. RISKS/SECURITY

Indemnity. . LESSEE shall at all times relieve, indemnify,

protect, and save CITY and any and.all of its boards,
~officers, agents, and ewployees harmless from any and all

claims and demands, actions, proceedings, losses, liens,
costs, judgments, civil fines, and penalties of any nature
whatsoever in regard to or resulting from the use of .the
premises, inctuding dut-iot i ted to expenses incurred in -

‘legal actions, death, injury, or damage that may be caused

directly or indirectly by: o
&. any unsafe or defective condition in or on the premises’
of any nature whatsoever which may exist by reason of

- any act, omission, neglect, or any use or.occupation-of
the premises;

A:-‘-A].B‘.- . . )



5.02
Exhibit_page 22,6 51

any operation, use, or -occupation ¢onducted on the .
premises;

-ary act, omission, or negligence on the part of LESSEE,

its employees, agents, sublessees, invitees, ]1censees'.
or

any failure by LESSEE to comply or secure compliance
with any of the lease terms or cond1t1ons

Insurarice. LESSEE shall take. out and maintain at all t1mes

during the term of this lease the following insurance at its
sole expense:

a.

e 1ﬁ"(“"<-

Public 1iability and property damage insurance in the

amount of not less than-TWO MILLION DOLLARS (52;000,000)_

Combined Single Limit Liability. This policy shall
cover all injury or damage; including death, suffered by
any party or parties from acts or failures to.act by:
CITY or LESSEE or by authorized representatives of CITY
or LESSEE on or in connection with the use or operat1or

-of the prem1ses

Fire 1ega] liability, in the minimum amount of ONE
MILLION DOLLARS ($1,000,000), fire coverage for contents

and vandalism insurance policy on all insurable property

on the premises, in an amount to cover.100 percent of
the replacement cost. Any proceeds Trom a loss shall be

. payable Jo1ntlj to CITY or LESSEE. The proceeds shall

be placed in a trust fund to be reinvested in rebuilding
or repairing the damaged property. If there is a mort-

gage or trust.deed on the leasehold in accordance with

the Encumbrance section hereof, the proceeds may be paid
to the approved mortgagee or: benef1c1ary SO ]ong as

-adequate provision reasonably satisfactory to CITY has

been made in each case for the use of all proceeds for

repair and restoration of damaged or destroyed improve-
ments on the premises.

Cond1t1ons A1l insurance po]1c1es will name CITY as an
additional inpsured, protect CITY against any leégal costs
-vd1n5§§ﬂa4 SFRYEEN) not terminate without
sixty (60) days' prior-written notice to CITY. Al
jnsurance companies must be satisfactory to CITY and
licensed to do business in California.. All policies

- will be in effect on or before the first day of the

Tease, except "course of construction fire insurance"

" shall be in force on commencement of all .authorized

construction on the premises, and full applicable fire
insurance coverage shall be effective upon completion of

~19-
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- persons on. the premises.

each insurable 1mprovement~ A copy of the insurance

policy will Femain on file with CITY during the entire.

“term of the lease. At least thirty (30) days -prior to

the expiration 'of each p011cy, LESSEE shall furnish a

. certificate(s) showing that a new or extended policy has

been ebtained which meets the terms of this lease.

Modification. CITY, at its discretion, may require the

revision of amounts and coverages at any time during the
term by g1v1ng LESSEE sixty (60) days' prior written

“-notice. CITY'S requireménts shall be designed to assu%
_protectlon from and against the kind and extent of risk.

existing on the premises. LESSEE also agrees to obtain
any additional insurance required by CITY for new

improvements, -in ord:r to meet the requirements of this
]ease

dent causing more than TEN THOUSAND DOLLARS (%10, 000)
worth .of property damage or any serijous injury to

names and-addresses of the parties involved, & statement
of the circumstances, the date and hour, the names and-
addresses of any witnasses and other pertinent

'1nformat10n

: Exh&bﬁﬁ?@éﬁéﬁﬂ

~ failure to Comply. - If LESSEE fails or refuses to take.
out and maintain the required insurance, or fails to
“provide the proof of coverage, CITY has the right to

obtain the insurance.  LESSEE shall reimburse CITY for

the premiums paid with interest at the maximum allowable-

Tegal rate then in effect in California: CITY shall

.give -notice of the payment of premiums within: thirty-

(30) days of payment stating the amount paid, names of
the insurer(s) and rate of interest. Said reimbursement
and interest shall be paid by LESSEE on the first (1st)
day of the month fo]]ow1ng the notice of payment b/

_CITY

‘Notw1thstund1ng the preced1ng prov1510ns of this Sub-
- -saction_f., if LESSEE, JFails or refuses to-take out or

maincain insbiance-as: -cquﬁred in this tease, or fails .

This report shall contain the -

Accident Reports. LESSEE shall report to CITY an/ acci- -

te provide the proof of insurance, CITY has the right to

declare this lease in default without further notice to
LESSEE and CITY shall be entitled to exercise all lega1

remedijes in the event of such defau]t

~20-
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-5.03 Maste, Damage, or Destruction. LESSEE agrees to give not1ce
' to CITY of any fire or other damage that may occur on the
eased premises within ten (10) ‘days of such fire or damage.
LESSEE agrees not to commit or suffer to be committed any
‘waste or injury or any public or private nuisance, to keep the
premises clean and clear of refuse and obstructlons, and. to
" dispose of all garbage, trash, and rubbish in a manner satis-
~factory to CITY. If the leased premises shall be damaged by
. any cause which puts the premises into a condition which is
not decent, safe, hedlTthy and sanitary, LESSEE agrees to make
or-cause to be made full repair of said damage and to restore
the premises to the condition which existed prior to said.
damage; or, at CITY'S opt1on LESSEE agrees to clear and .
 tremove from the leased premlses all debris resulting from said .
-damage and rebuild the premises in accordance with plans and -
spec1f1cat1ons previously submitted to CITY and approved in
-, Writing in order to replace in kind and scope the operation '
which existed prior to such damage, u51ng for either purpose -

-thé insurance proceeds as set forth in Section 5 02 Insurance,
hersof.

LESSEE agrees that preliminary steps toward perform1ng
repairs, restorat1on, gr replacement of the premises shall be
commenced’ by’ LESSEE within thirty (30) days, and the required -
repairs, restoration, or repltacement shall be completed within
a reasohable time thereafter. CITY may determine an equitable
deduction in the minimum annual rent requirement for such

periud.or periods that said premises are untenantable by
reason of such damage.

5.04":Secur1ty Dep051t A security deposit shall be paid to the

CITY by LESSEE in the. sum of One Hundred Thousand Dollars
($100,000) ‘on or before the commencement date of this lease.
A1l or any portion of the principal sum shall be available

. unconditionally to CITY for correct1ng any default or breach
“of this lease by LESSEE, LESSEE'S succeéssors or assigns, or -
for payment of expenses incurred by CITY as a result of
LESSEE'S failure to faithfully perform &1l terms, covenants
and conditions of this lease.

" The security depogit shall take one of the forms set out
below: ~ VED S

- Cash. €ash depesits shall be depos1ted with CITY and
CITY shal) not be liable to LESSEE for any interest’
thereon. Pravided further, any interest earned by CITY

from such deposit or redepos1t shall be and remain’ the
property of CITY. A

o 2=
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b. Instrument(s) of Credit: An instrument(s) of credit.
from one -or more financial institutions, subject te -
regulation and insurance by the state or federal govern-

"ment, shall pledge that the funds are on depesit and
guaranteed for payment, and agree that any or all funds
shall be paid to CITY upon demand by CITY. '

The financia) -institution and the form.of any instrument

. pledging the funds must be approved by CITY.

LESSEE will maintain the required security deposit throughout
the lease term and for ninety (90) days thereafter unless
previously released by CITY. Failure to do so shall be

~.considered a default ahd is grounds for immediate termination

of .this lease. .. - 4

I'n the event CITY utilizes 211 or any'portiOnfpf the security .

deposit, LESSEE shall reimburse the deposit within. ten {10)

- days of notice from CITY to bring ‘the security deposit up to

the full.specified amount.

The security or any balance thereof will be returned to LESSEE

“within minety (90) days following expiration or termination of

this lease, provided LESSEE has faithfully complied with all
terms, covenants and conditions. hereof.

"The: security depdsit.may be increased by CITY proportionate to .

any increased performance or rental 1iability of LESSEE upon
sixty (60) days' prior written notice from CITY of such
required increase. . T

* THPROVEMENTS/ALTERATIONS/REPAIRS

-Aéteptance"of Premises. By signing this Jease; LESSEE repre-.

sents and warrants that. it has independently inspected the: . -
premises and made all tests, investigatjons, -and observations

‘necessary to satisfy itself of the condition of the premises.

LESSEE agrees it is relying solely on such independent inspec- :
tion, tests, investigations, and observations in making this

‘lease. . LESSEE fuzther acknowledges that the premiseés are in " -
the conditaon calied -forvpy e lease, that CITY has per-

formed all work with respect to the premises, and that LESSEE

- does not hold CITY responsible for any defects in the

premises. It is intended that new premises (pro shaop, driving'

- range and cart storage area) will be constructed by the

Sheraton Hotel in the near future. ‘LESSEE agrees to relotate
1o the new premises upon their completion at no cost to the :
Sheraton Hotel or CITY, and will comply with the provisiens of

Section 6.07 and the Development Plan as described in Exhibit
B of this lease. : ‘
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. 6.02

6.03

6,04

6.05

Entry and Inspection. CITY reserves and- shall always have the :

right to enter sdid premises for ‘the purpose of v1ew1ng and
ascertaln1ng the condition of the same, or to protect its
interests in the premiSes, or to inspect the operdt1ons

- conducted thereon.  1n the event that such entry or 1nspecn1on
- by CITY discleses. that said premises are.not in a decent,

safe, healthy, and sanitary condition, CITY shall have the

~ right, after ten (10) days written notice to LESSEE, to have
~any necessary maintenance work done at the expernse of LESSEE,

and LESSEE hereby agrees to pay promptly any and all costs
incurred by CITY in having such necessary maintenance: work
done, in order to keep said premises in a decent, safe,

healthy, and san1tary condition. Further, if at any time CITY -
determiines that said premises are not in & decent, safe,

. healthy, and.sanitary cond1t1on, CITY may at its sole option, -

without additional notice, require LESSEE to file with CITY a
faithful performance bond to assure prompt correction of any
condition which is not decent, safe, hea]thy, and. sanitary.

. Said bond shall be in an amount adequate in the opinion of

CITY to correct the said unsat1sfactory condition. LESSEE
shall pay the cost..of said bond.” The rights reserved in this
section shall net create any ob11gat10ns on CITY or increase
ob]1gat10ns e]sewhere in this lease jmposed on CITY.

Ma]ntenance LESSEE agrees .to assume full respcns1b1]1ty and

‘cost for the operation and maintenance of the premises,

throughout the term. LESSEE will make all repairs and _
rep]acements necessary to maintain and preserve the premises
in a decent, safe, healthy, and sanitary condition satis-

factory to the CITY and with a1l app11cab]e Iaws

: Improvements/A]teratlons No 1mprovements, structures, or

installations shall bé constructed on the’ premlses, and the

premises may not be altered by LESSEE: without prior written
.approval by the City Manager,  ‘Further, LESSEE agrees that-
major structural or architectural design.alterations to
approved improvements, structures, or installations may not be
made on the premises without prior written approval by the

City Manager and that such approval shall not be unreasonably
withheld, "This provision shall not relieve LESSEE of any

~0b11gat1on under .t g%s leaSe to maintain the premises in a
'decent, SATET heal

'structural repair and restoration of damaged or worn

S TSR reary condition, including

improvements. CITY shall. not be obligated .by this lease to.

‘mdke or assume any expense for ‘any 1mprovements or

alterations.

Utilities. Except for such installation or utilities as CITY
herein expressly agrees -to -provide; LESSEE agreés to order,

.obtain, and pay all utilities necessary for operation of the
premises., A]] utilities. will be 1nsta]1ed underground,

~23-
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5.06

6.07

6.08

6.09

Construction Bond.  Whenever there is any.constiuction to be
performed on the premises, LESSEE shall deposit with CITY,
prior to commencement of said construction, a. faithful perfor-
mance bond in the amount of 100 percent of the estimated
construction cost of the work te be performed. The bond may
be in cash or may be a corporate surety bond or other security
satisfactory to CITY. The bond shall insure that the

construction commenced by LESSEE shall be completed in -accor- .

dance with the plans approved by CITY or, at the option-of
CITY, that the uncompleted constiruction shall be removed and
the premises restored to a condition. satisfactory to CITY.

The bond or cash will be -held in trust by CITY for the purpose
specified above or at CITY'S option it may be placed in an
escrovw or other trust approved by CITY,

Pro _Shop Intérior Construction. Proposer shall. assume the.
full responsibility for the design, construction, including
all -applicable permits and licelses, and total cost of the
interior of the proposed new pro shop, 'subject to the prior
approval of the:City Manager in accordince with Section 6,04

hereof. Within one (1) week of the completion of the exterior

shell of the rew pro shop, LESSEE'S contractor shall commenee

physical interior construction,

Liens. LESSEE shall at-all times save CITY frée and hafmless

“and indemnify CITY against @11 claims for labor or materials

in connection with operations, improveménts, alterations, or
repairs on or to the premises and the costs of defending
against such claims, including reasonable attorney's fees.

17 improvements, a]teratiﬁns,AorArepafns are made to ‘the _
preinises by LESSEE or-by any party other than CITY, and a lien

‘or notice of lien is filed, LESSEE shall within five (5) days =

of such filing either:

a. take all actions necessary to record a valid release of
lien, or o

b Cfile with CITY a bond, cash, or other security accept- - -
" able to CITY sufficiént to pay in full all claims of all .

persons: seeking relief under the Tien.

. . Py e e e N ' .
Taxes. LESSEE agrees to pay, before delinquency, all taxes,

. -assessments, and fees assessed or levied upon.LESSEE or the
premises, iacluding the land, ‘any buildings; structures,

machines, equipment, appliances, or other improvements or o
property of any nature whatsoever erected,-installed, or main-
tained by LESSEE or levied by reason of the business or other
LESSEE activities related to the leased premises, including
any -licenses or permits. LESSEE recognizes and agrees that
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 this lease may create a possessory interest subject to

property taxation, and that LESSEE mdy be subject to the
payment of taxes levied om such interest, and that LESSEE
shall pay all such possessory lnterest taxes

LESSEE further agrees that payment for such taxes, fees and
assessments will not reduee any rent due CITY,

Signs. LESSEE agrees not to erect or d1sp1ay any banners,
pennants, flags, posters, s1gns, decorations, marquees’;
awnings; or simiTar devices or advert1s1ng w1thout the pr1or
written consent of CITY. I¥ any such urnauthorized item is
found on the premises, LESSEE agrees to remove the item at its

-expense within 24 hours notice thereof by CITY, or CITY may

theraupon remove thé 1tem at LESSEE' S cost,

0wnersh1p of ImprOVements and Persona] Property.

a. A11 and any improvements, trade fixtures, structureéf

and installations or additions te the premises now
existing or constructed on the premises by LESSEE shall
at lease expiration or termination be deemed to be part
~of the premises and shall become, at CITY'S eption,
CITY'S property, free of. all Tliens and claims except ‘as
0therw1se prov1ded in tn1s lease.

b. If the CITY e]ects not to assume ownership of all or any
; imprevéments, trade fixtures, structures and installa-
tions, CITY shall 5o notify LESSEE thirty. (30) days
prior to termination or One-Hundred-Eighty (180) days
- prior to expiration, and LESSEE shall remove all such
- improvements, structures and installations as directed-
by CITY at LESSEE'S sole cost on or before lease expira-
tion or termination.  If LESSEE fails to remove any
improvements, structures, and installations as directed,
,LESSEE agrees to pay CITY the full cost of any removal.

e -LESSEE-owned machines, - app11ances, equ1pment (other than

‘trade fixtures), and other items of personal ‘property i
shall be removed by LESSEE by the date of the expiration
-or terminatiop. of this lease. Any said items which

LE33 rail 8brsms v %720 be considered abahdoned and
beconie CITY' 5 property free of all claims and liens, or

CITY may, at 1ts option, remove said items at LESSEE'S
‘expense. :

d. If any removal of such persona] property by LESSEE -

:results in damage to the remaining. improvements on the
prem1ses, LESSEE agrees to repawr all such damage.

-25-
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6.12

6.13

" SECTION 7:

7.01

e, Any necessary removal by either CITY or LESSEE which -
, takes place beyond 'said expiration or términation hereof
shall require LESSEE to pay rent to CITY at-the rate in

effect -immediately prior to said exp1rat1on or
term1nat1on :

f. Notw1thstand1ng any of the foregowng, in the event
LESSEE desires to dispose of any of its personal
property used in the operation of said premises upori
expiratiaon or termination of this lease, then CITY shall
have the first right to acquire or purchase said
persanal property.

Development Plan. See attached Exh1b1t B.

UnaQoidable De]a) I+ the parrorwance of any act requwred of .

CITY or LESSEE is directly prevented or.delayed by reason of

strikes, lockouts, labor’ disputes, unusudl governmental.

‘delays, acts of God, fire, floods, epidemic¢s, freight ER
. embargoes, or other causes beyond the reasonable control of

the partj required to perform an act, $aid party shall be
excused from performing that act for the period equal ‘to the
period of the prevention or delay. Provided, however, this
provision shall not apply to obligations to pay rental as
requited pursuant to this lease. .In the event LESSEE or CITY
claims the existence of such a delay, the party: claiming the
delay shall notify the. other party.in writing of such fact

within ten (10) days after the bag1nn1ng of any such claimed '
delay.

GENERAL PROVISIONS

" Notices

"a. Any notice requlred or perm1tted to be g1ven heretnder

shall be in writing and may be served, personally or by. -
United States mail, ‘postage prépaid, addressed to. LESSEE .
- at the leased premises or at. such other addfess desig-
nated in wr1t1ng by LESSEE, and to CITY as follows:
VA i 7 gsm "'.’3 o
Attention Property Director
- City Administration Building.
202 "C" Street, M.S. 9B
- San .Diego, CA 92101-4155

or to dny mortguJee, trustee, or benef1c1ar1 as app]1»

cable, at such appropriate address oes1gnated in wr1t1ng
by the respective partj

.o-e6-
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7.02

7.04

7.05

7356 _:Part1a1 Inva]1d1ty If any term, covenant, Cbndltlbn, or

7.07

Exhibit CPage S0 f Gl o

S b. Any party ent1t]ed or requxred to veceive notice under

this lease may by Vike notice designate a different -
uddress to which notlces shal] be sent

Compliance with Law. LESSEE: sha]] at a]l t1mes in the

_Le a] Feesé;iﬁ‘ S0 RN .
“the preva111ng party shiall be entitled to an award of -
-reasonab]e ]ega] costs, 1nclud1ng court and qttorney s fees '

construction, mainterian¢e, occupancy, and operation of the
premises comply with all applicable laws, statutes,
ordinan¢es, and regulations of CITY, County, State, and -
Federal Governments, at LESSEE'S sole cost and expense. In-
addition, LESSEE shall.comply with any and all notices issued.
by the City Mamager or his authorized represeritative under the
author1ty of any such law, statute, ordinance, or. regu]atwon

CITY® Approva] The apprOVd1 or cofisent of CITyY, wherever

‘vequired in -this lease, shall mean. the written approva] or

consent. of .the City Manager unless otheriise specified,

without need for further résolution by the City Counc11

' Nond1scr1m1nat10n LESSEE agreées not to discriminate in any -

manner against any person or persons on. account of race,
marital status, sex, religious creed, ‘color, ancestry,

- national origin, age,. or physical hand1cap in LESSEE'S use of

the premises, including, but not limited to the providing of

goods, services, facilities, privileges, advantages, and

accommodat1ons, and the obtaining and-holding of emp]oyment

: Aff1rmat1ve Act1on LESSEE agrees to abide by CITY'S

Affirmative Action Program for LESSEES as it exists or is a

amended to the extent that the program is app]1cab1e to this
lease. A copy of the program effective ds of the date of this
lease is on fiTe in the City Clerk's 0ff1ce and by this
~yreference is part hereof. The program's goal is the. attain-
ment- of empToyment for minorities and women in all ‘areas of

employment, in a total percentage as estdbl1shed by CITY for
its Aff1rmat1ve Act1on Program: each year.

provision of this lease is found invalid, v01d or unenforge-

-able by a court of competent Jur1sd1ct10n,'the remaining
_provisions will remain in full force and effect.

1%3511t19at10n regarding. this

+pGC 000030
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7.08

7.09

7.10

7.1

Number and -Gender. MWords of any gender'used,in-this lease
5hall include any other ‘gender, and words in the singular

- number shall include the plural, when the tense requires.

Captions. The Lease Outline, section headings, and captions
for various articles and paragraphs shall not be held to-
define, limit, augment, or describe the scope,. content, or
intent of any or all parts of this lease. -The numbers of the
paragraphs and pazges of this lease may not be consecutive. =
Such lack of consecutive numbers is intentional and shall have

.no effect on the enforceability of this lease.’

Schedule of Prices.. NN prices of mefchandiéé; equipment -and .

services of LESSEE and its sublessees shall be comparable with
prices of like merchandise, equipment and. Services offered in
the San Diego area. .All prices ¢harged by LESSEE and its -

. sublessees shall be approved in writing by City Manager; - '
- provided, however, that LESSEE and its sublessees shall not be. - -

required to sell any merchandise at a loss.

Operation of Facilities. A regilar schedule of days and hours
~of operation shall be“estabTishedyhfvLESSEE“to;beSt serve the
_pubtic. The days and hours of dperation of .LESSEE'S conces-

": sion. shall be-the sdme as the days and hours of operation of

712

"~ herein.

the Torrey Pines Hunicipal Go¥f. Course: unless otherwise -

-required by the City Managér upon occasions of special events.
‘Such schedule shall diligently and in. a crediteble manner o
" Turnish services to the public in conformity with all applica- -

ble ruleS and regulatiors of the City of San Diego.  LESSEE
shall maintain and have fully operational a minimum of 140
golf carts at all times during the entire term of this lease.

-.LESSEEAshaIJ.maihtain'é.fulJy-étUckédupfo shoﬁ,'ﬂfﬁhtmefchgn-
- dise appropriate to the ‘intént of this lease and consistent
‘With Section 1.02 Uses. hereof to-the satisfaction of the City

Manager..

LESSEE shall perform in the cépacityadffoF sha11'engage a .
- full-time qualified Call "A;"-P.G.A. golf professional and

shall employ an adequate number and quality of personnel as

necessary :tg dilicently and creditably provide a high standard .
of services-ia the {piniTivoi .ilz City Manager. » S

Warranty. The_ClTYﬁdoes~not warrant. that said premises are :

suitable for the purpgses for which they are leased: as stated - -

Exhibh page2! of S
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"7.13

7.14

7.15

7.6

7.17

Pro Shop Inventdry Purchase. LESSEE shall purchase the

existing pro sihop merchandise inventory, providing that. -
subject 1nventory is of marketable qua11tj, and that subJect
purchase price is at presént LESSEE'S "cost," with proper

receipts. to substantiate cost. It is mutua]]y agreed that the -

CITY shall not participate in, nor be responsible for, subject

purchase. Any failure to consummate subject inventory pur-

chase shall not invalidate,. nor postpone the commencement of

‘the léase with the City of San Diego. This paragraph is

subject to amendment or deletion at the sole discretion of tlie
parties hereto and shall.not constitute or create a third

. party bepeficiary. The owner of the existing pro shop inven-

tory shall have no rights as a result of thi's provision:and if

LE>SEE is unhable to compiete a purchase of the pro shop inven- .,}f

tory on reascnable terms, the City ‘Manager may, at his sole
d1scret1on waive the requ1r°ments of this paragraph.

Corporate. Author1ty Each individual executing this lease on

behalf ot LESSEE represents and warrants that he/she is du1y
authorized to execute and deliver this lease on behalf of said

‘corporation, in atcordance with a ‘duly adopted resolution of

the Board of-Directors of the corporation or in accordance
with the bylaws of the corporat1on, and that this Tease is .
binding uper the cérporation in accordance with its terms and

~that LESSEE is a duly -qualified corporation and all steps have.

been taken prior to the date hereof to qualify LESSEE to do

-bus1ness in-the state where the premises are situated.

,CITY FTrst Right to Purchasa In the event LESSEE desires to-

_dispose of ‘its ‘intereést-in th1s lease, together with any of
“its interest in improvements, trade fixtures and. furn1sh1ngs
_owned by LESSEE on the leased premises, CITY shall be given

the first right to’ purchase said interest and improvemerts at-
a mutually agreeable price. If CITY does not exercise such _
right to purchase, LESSEE. shall not then sell or.offer to seld

jts interest at a lower price without first reoffering to CITY ”
the right to purchase at such lower pr1ce

' Tournameu &

=Rea1 Estate Broker s Conmission. HNo broker! 3 commission will

be pa1d by the CITY in tonnect1on w1th this 1ease

; peraksuu,azgrﬁzs%ﬁxpress1y understood that the

annual P.G.A. fournament, currently called. the Sheraton Lehman ' -

Bros. Andy Hillianms Open: is conducted: on:the prem1ses The -
:LESS,Eiagrees to cooperate with the: nament's: sponsors, the -
‘orgahizing entity (presently the CentUry‘C]ub) the Torrey

Pines Inn, the City of San. Diego, and any other entity

directly connected with this tournament ‘Subject cooperat1on

pertains to the uses -and the premises, and related services

performed, covered under this lease and any amendments to this

Tease.

Exhibit C-@agg@?aﬁ‘ 5‘ D Lo
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Exhibit_(C Pag

. Entire Understanding. This Yease contains the eéntire under-

standing of - the part1es LESSEE, by signing this’ agreement,
agrees that there.is no other wr1tten or oral understand1ng

between the parties.with respect to the leased premises. -Each

party has relied on its own examination of the premises, -
advice from its own attorneys, and the warranties, representa-
tions, and covenants of the Vease itself. Each of the parties
in this lease agrees that no other party, agent, or attorney-
of any other party has made any promise, representation; or
warranty whatsoever which is not contained in this lease.

The failure or refusal of any party to read the lease or other.
documents, inspect the prémises, and obtain tegal or other
advice relevant to this transaction constitutes a wajver of:

. any objection, centention, or claim that -might have been based-

ot 2L . . T

on these actiens. No mod1f1cat1on, amendment, or alteration

of this lease will be va11d un}ess it is in wr1t1ng and s1gned
by all parties.

‘*W sy
;’,.-.z'

p
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SECTION 8: SIGNATURES

-IN WITNESS WHEREOF, this Ledse Agraement is executed by CITY, actmg by and -

through its City Mapager, and by LESSEE, acting by and through its 1awfu]1y '
“authorized officers.

THE CITY OF SAN DIEGO

Date R([l{ !?‘7

LESSEE:

VINCENT- MCKEE SPORTS, INC.

_ Date _ 7{_/—;,/;”(7,  | By /0 & (jhz&%](

APPROVED as to form and Jegality this _ ) day of QMM 19%-{ .

JOHN W. WITT, City _Attor.né_y

-,..,.4,_,-\‘

x/

‘LDLbaa(4)61
6-4-87
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~ Passed and adopted by the Council of The City of San Diego on

~ March 30, 1987 ) by the following votes:

YEAS:__ Cleator, McColl, Jonés, Struiksma, Gutch, Ballesteros.
NAYS: -« - Woifsheimer.
NOT PRESENT:__ McCarty, O'Commer.

AUTHENTICATED BY:

) _ MAUREEXNOCONNOR 3
Mayer of “The City of San Dlego, Callfornla

’ B CHARLES G. ABDELNOUR .
;Clty Clerk of The City of San Dlego,.Californla‘

By BARBARA BAXTER
~ ‘ Deputy

IAHEREBY CERTIFY that the above and foregoing ié‘a fuil, true dnd-

corfect.cdponf RESOLUTION NO. R~ ‘53{5ﬁ7€1”7£"‘ passed and adopted by

the Council of The Clty of San Dlego, Callfornla, on- March 3Q 1937 N

CHARLES G A:BDELNOUR

(SEAL)

bb

Exhibit C page 3g; Sl
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Exhibit _Qpagé?j_’_oﬁ_@ -

' (RZ87-1618 REV.1)
RESOLUTION NUMBER R—_ 26’78'?9 '
AD'O‘-'PT-E'D ON N’W 3 0 1987

BE IT RESOLVED, by the €ouncil of The City of San biego, that

. “the City Manager is hereby authorized and epowered to execute,

for and on behalf of The City of San biego, a twenty-five

(25)-year lease agreement with VINCENT/MCKEE for thé opération of .

the Torrey Pines Municipal Golf Course pro shop, driving range

" and golf carts, at a minimum annual rental of $200,000 against

-various percentages of gross- income of the pro shop, driving

fange, Cart rentals and géolf 1é550hs; Under the. terﬁé and
condltlons set forth in that lease agreement onh file 1n the
office of the" Clty Clerk as Document No. RR-, 267879

BE IT FURTHER- RESOLVED, that th;s autho.rization.is.made with-

the specific conaition,that the said leaseAaqréemeﬁt,shall riot

_become effective unless -and until the City exercises its option

to:buy out the éxisting Wansa leasehold and that; if the City
does not exércise its right to buy the Wansa lease, and if the

Cityrdoes not obtain possession of the premises by. December'31

.1988, the above lease will not commence and thls authorlzatlon
shall term;nate, as set forth in Sectlon 2,01 of sald proposed

'lease,

SPAGE 1 OF 2- S
I TPGC 000037 ° .
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APPROVED: JOHN W. WITT, City Attorney

- 4N uﬁ,ijva/%f
HaToid 0. Valderhaug &
Deputy City Attorney

By

HOV:ps
02/09/87
04/06/87 REV,1
Or.Dept:Prop.
Job:218954
R-87-1618
Form=r.none

exhibi_(CPage 2001_21 “olnor RRGE 2 OF. 2
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fETTT . | DUPLICATE

FIRST AMENDMENT TO LEASE AGREEMENT

--The First AmEndmént'execuﬁed.by.andgbetwe9n the City of San Diegg, a.
municipal corporation (CITY), Léssor, and Vincent-McKee Sports, Inc.,
Lessee. ' . . ' )

WHEREAS, the parties heretofore héVEJEnfEréd.into that:Géttpih“TeaspfdQFEg_
ment dated March 30, 1987 and filed &s Document RR-267979 in the Office of
the City Clerk. A ) ‘

-.;NﬁEREﬂs, the City has ¢losed the:Toery Pines Golf Course perjodically for.

“ maintenance, construction and renovation during the period from August 1988
to June 1989, R Co-

| :WHEREAS, these closures have had ‘a significint fiscal fmpact on Lessde's
‘operations. : ~ oo

..  WHEREAS, the parties wish to provide Lessee rent relief for. future golf
course clostres resulting from Lessor's construction, maintenance and reno-
vation of the golf course.

NOW, THEREFORE,- CITY and Lessee fereby agreei

1. That Section 3, Rent; Panagraph;Q{IO,-is hérébj-added to the
. lease. L . :

3.10 Rent.Credit for Ciosures

For each day 9 holes,. or more, are closed on efther course
for maintenance, construetion or renovation work ‘the Lessee
shall receive a rent credit of $700 per day.

This rent credit shall apply only for closures due to con-
struction, maintepance or renovation work. Redt credits .
: -+ will not be granted for inclement weather closures, events
beyond the City's controY such as Acts of .God, or for
. e tournaments, efc. Rent credits will not apply to ¢losure
after 3 p.m. or the "twilight- time," namely four hours
‘before sunset.  Rent credits will not be given if work is
being done on the one hole and tempotary arrangements are
made to play arourd or thru-the work. arga. = = ’
" 2. Nothing contained hevrein is intended .to aTter or amend dny other -
covenant or condition of said lease agreement.

3. This amendment shall be effective July 1, 1989,

POCUMLNT mog@. MQ
fuco.._ JAN 16590

—————————

EXHIBIT
et tione,

- CFFICE OF THE- OTY ctbom
SAN. DIESO, CAUFORNA |
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bate ___JAN 161990

T The CITY 0F sa DIEEO

VINCENT-MCKEE SPORTS, Inc.

“KPPROVED as to form and Tegality this:

CVS-baa(6)108
10-18-89

N " | A :'_ v ‘
Exhibit C_page H ot D

1,990

:?/Z. day of jwﬂ"\ - ,- 8-
. . . [4)

©JOHN M. WITT, City Attorney

Deputy CTity Attonhey

. ‘é“’ 2749 80 N
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: L o  (R-50-892)
RESOLUTION NUMBER R- 274980
ADOPTED ON JAN,lGJQQO_

BE IT RESOLVED by the Council of The City of San. Dlego, that

"a rent credrt iy the amount of $75 000 to Vincent- McKse Sports,

. Ihc., the golf shop concessmonalre at the Torrey Plnes Golf

’ {Conrse, for Iosses 1ncurred due to closures of the golf course
ifor malntenance, construction and rehovation - proaects from August

. 1388 +d Jutie 1989,15 _hexeby. authorlzed

“BE IT FURTHER RESOLVED that the City Manager is hereby

;fauthorlzed to’ execute, for andg on beha f of The City of San
D&ego, a First Alendment to ‘the lease agreement to- requ1re the
:Clty to grant a rent credit of $700 per .day- for each day nihe or
.nwre holes are closed in the future for maintenance, coustruction

- or renovatlon proyects at Torrey Pines Golf Course, under the
iterms and cendltlons set forth in that first amendment on file in

_the offlce of the City Clerk as Document ' No. RE- 2'?4980

. APPQOVED: _JOHN‘W} WITT, City Attorney

By.

'Hérold 6.‘Valderhaug v
' Deputy Clty Attorney

HOVedke %

12/01/89

Ox .Dept:Prop.

-Jobi220593

R~90~892

*.Form=r.none

~-PAGE 1 OF .1~
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Passed and aaopted by the Counc:.l of T“he Clty of -Sai_r’ﬁiegd o'n'

.“. JAN 161990 __ by -t:he follow:.ng vote.

mg. Wolfshemer, Roberts, Hartley, Pratt, Bemhardt. Hendérs'on:
McCarty, FJ.lner, O'Connar‘_ |

. NA¥YS: None ..

" HOT PRESENT: Nene,

AUTHENTICATED. BY:.

s . MAU;REEN 0! CQN\IOR )
Mayor of The C:f.ty of San Dlego, Callfornva

. ) CHARLES G. ABDEL\IOUR ¥ o
Clty Clerk of The City of San Diego, Callzcorm.a

- {SERL)

BY s . TENA M. MARTIN ’ -+ Deputy

I HBREBY CER’L‘IFY that the above and foregoing is a full true

and -eorrect copy of RBSOLU FTON NO R 274980 - passec’l

'ana adopted by the Counc:.l Qf The. C:Lty -0f San Dlego v Callfornva
en . IAN161990

-

. CHARLES G.. ABDELNOUR _ '
C:Lty Clerk of The City of Sah Diego, Callfornla

By: : . Deputy

(SEAL)

Exhibit Qpageﬁéf_i‘_ TPCC 000042
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CITY CLERK
H%AUFORN'*A'

cICE OF T
e EGO,

2

5

FILED
oF

- ORIGINAL o . _
: o This ¢opy must be -
Second Amendment to Lease Agresment ~  returied to City
. ' ' Clerk, San Diegp
(CITY‘Document~RR~267979)

This Second Amendment- to Lease Agfeenént is executed by and between the City
of San Diego, ("CITY"),-as,Lessor, and TORREY PINES CLUB CORP., farmally known
--as Vificent McKes Sports, Inc. ("LESSEE"), as Lessee. = :
"The above arties have entered into-a Jease agr
Tiled in the Office of the Gity Clerk of
RR~257979, Tk

eemen{'qated
e C€ITY and’ LESSEE wish to-
of this lease:

thg City of Saq Di

The original agreement Timited the LESSEE’s involvement of the driving range
1o that of operator only. It is now desired by both parties. t

arrangement to have the LESS

operations of tha driving range. This includes but is n )
maintenance of the including tees and_ landing areas; maintenance of
all fences and buildings at the:drivfﬁgjrangé; responsibility fo

) i riving range; and al?1 other,nqrma1 duties and
ing -elass driving range.

ager. . For the pyrposes of
this:paragraph, *cbmpetent_management? $hall mean managing and -
Operating the leased facilities in_accordance with the terms of
this lease in a manner that is fiscally

responsible and comparable
to the operation of similar municipa]_operations.

- “Section 2, Term, Paragrapﬁ 2.01, is héreby‘amended to read; The
m

erm of this agreement shall commence on Jahuary 1; 1988, and shailj
be twenty-five (25) years, with- one
option. This option must be exercised by the LESS
twenty-four (24) months prior to the expiration of :
" term of the lease and no sooner than thirty-six (36) months before
the expiration of the original teérm of this lease. 'To exercise ,
this option, the LESSEE must. be i good standing with the City and
not in default under any of the terms of the Tease agy :
lended) and be able to prove to the reasonable satisfaction- of the
City Manager that the LESSEE has the capability of operating the
‘businesses on the Teasehold. : -

SAN Di

In the event that the LESSEE- sells
assignment), assigns, conveys,

and/or its improvements in acco:
and_Subletting and/or 4.03- Encu
CITY an amount equal to fivy
from sale, assignment
funds received From a
for capital improveme

(through stock transfer or Jease

or encumbers its Teasehold estate i

rdance-with Sections 4.02 Assignment

mbrance, the LESSEE shall pay the /44 s
e percent (5%) of the funds recejved . 7

» OF conveyance or five percent (5%) of the

N .encumbrance that

is not specifically used
nts on the Teased premises, ‘

-Section 2, Term,-Paragraph 2.04, is hereby amended to read; Failure

to.maiptain physical facilities and provide Competent management of

Lhe Teaged premises to the reasonabie satisfaction of the City

lanager. For the Purposes of this paragraph, "competent

' 4%11- management” shall mean manaoina and oneratino the Teaced farilitine
§

TPCC 000043



cand in- full force and- effect as follaws: - ~ .

- Do FIVE PERCENT (5%) of a1,

in dccordance with‘thé terms of this lease in a manner‘tha;,i§
fiscally responsible and comparable té ‘the opération of similar
municipal operatiohs, . :

Section 3, Rent, Paragraph 3.02¢., item 4 be_amended to read;

Eleven Percent (11%) of a1l gross incomé derived from the use of-
t@e_drjving.range.’ Commencing. on J;nuary 1, 1998, apnd every

. -Fivé (5) years-thereaftﬁr,‘the percentage .rent for the driving
‘range: activity shall be incredsed by ‘1/2%. For example, on

January 1,. 1998 the rent -will be increased to 11 172%, 2003 to 12%, .
2008 to 12 1/2%, etc. However, -until gross revenues reach :

- $26,000.00- for two (2) consecutive months or until July 1, 1993, -
‘Whithever occurs tirst, the rent shall be caleculated at five -
‘percent (5%) of the gross revenues derjved from the -driving range,

percéntages in the herefnmentionqd,section shall remain the same

. Sectiom 3, Rent, Paragraph 3.02c., items 1, 2,3, 5,6, 7; all the

A CTHIRTY PERCENT (30%) ofan gross inceme from the rental of

. "motorized. golf carts (electrical and 9as); and pull. carts.

B, SEVEN PERCENT (7%) of ‘a1l gross income .from pro shop sales.

C. SEVEN PERCENT (7%) of ali gross income from the rental and
*-repair of golf clubs. : :

all.gross - income From goif instruction
. and golf instructional rounds-perfbrmedhby the LESSEE,

E.  TEN PERCENT (10%) of a1 other income from any source

derived from the use of the-premises. . _
F. FIFTY PERCENT (50%) .of commissions or any other compensation
- . paid te LESSEE, or its sublessees, permitiees or licensees
for the right to 1stall or operate coin-operated,vénding,
game, or servfde'machings or déyises_on-the premises,

- inctuding te]ephonesﬁ'loxfof the gross income of any such
éoin~operatéd'mécﬁines or dévises owred, rented, or leases
by LESSEE; whether such machines are mdintained and operated
by LESSEE o1 by sublessees of the use on the premises. ’

- LESSEE shall- construct and install thé fence extensions along the

west and east fences bordering the driving range described in
Exhibit A (proposal from Manhire,Consxrnction, Inc.) attached

‘hereto and incorporated by reference heréin. In consideration for

~Same, CITY- shall provide a one-time rent credit in an amount not to
.. exceed Twenty-five Thousdnd Dollaps (SZSrGOQEOO)-br Fifty Percent
. (50%) of the actual construction costs for the Fence improvements

whichever is tess,

. fSettioh'3? Rent, Paﬁagraph»3.02f;; is hereby added to the leasd;

(f}  "With prior written approval by the City Manager, which

approval may or.may not be. granted at the soje and absolute

iscretion of the City Manager, ticket sales

5 o 4
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- LESSEE shall submit a WOrkfbrce-Ana1ysis'Report and a Certificate

e

?or-cbafftabTe purboses;-méy' clpded'fnbm-grqss sales forvtﬁe

e - ex ,
;ca]cg]ation of percentage rents..Hg%Eyeﬁ, said sales shall not excesd

5% of gross inchme in any given oy 1. i )
Section 5, Insurance Risk, Paragraph 5,05, js hereby'added to the

']ease;_ 5.05 iyt is expressly agreed by the parties hereto that

any and all claips hereafter arising from the use of the driving
range are the soVe responsibility of the LESSEE ang his nstrance
carrier, ag specified in-Section 5.02a. LESSEF agrees to hold the
CITY harmless fron 311 such cTaips, : B

of the premises, idcYuding, but not limited to the Providing of

.goods, services,.facilities, privi]ggés, advahtages, and

accommodations, and the obtaining,and holding of employment .

Section 7, Genera) Provisions, Paragraph-T.OS,.AFFirmativé Action,
is hereby deleted and is' restated as follows: Egqual o ortunity;
LESSEE shali comply with the City’s.Equa] Qpportunity and Minority
and Women BusinESSwEnterprise Lontracttng Programs, approved by the

City Council, apg filed with the City Clerk as Document RR&ZGZG33:}/¢7.

of Compiapce with Title VI of the Civil Rights Act of 1964, a5 UTRAC
amended, “the California Fair Employment Practices Act, and any

- other applicable Federal op State ]aws and regu]ation§ hereinafier

enacted, LESSEE undersfandS'th,
Tequirements and/or submitt 3
€Se réquirements May result ip termination of this agreement.

Section 7,.General Provisiﬁns, Paragraph ?.10, second éentence, is

hergpy amended to read; The City Manager reserves the right to
approve.a11.pricgs for ‘goods and seryices charged by LESSEE and its

Nothing,contained hereip jis intended tg alter op amend any other

~ Covenant oy condition of sajq lease agreement .

This damendment sha]l'be‘effective on January_l; 1993._

. imAL ¥ InAL
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Sidnatures:
3 . ) . City of S‘ép Diego
Date AUG 021993
ate '-.»-..-: U_. - ~f )
bate [)fLpmgrn 30-92 AL %«/a%u
" APPROVED AS TO FORM AND LEGALITY THIs | 0 oy OF M , 1993
3 , ) - - .
) : _ . JOHN W. WITT, CITY Attorney
%, - - ke - *
NRS:rc(l)
- 11-17-92 .
"
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exhibis Cpage”” of

TPCC 000046



. o | (R:"S.;‘I."'B 4 )
RESOLUTION NUMBER R-. 2882 439 '
N—— T

that the C—i;cy Manager is ‘her_-eb:y- authorized to éx’ecju,te,' for -and oh

béhalf‘ of .The City of Saﬁ Dieé;‘o, a Second Amendment :.to Lease

in. that Second Amendment to Lease Agreement on f‘il'e'in the offige -

-©f the City clierk as Document No. RR- 2824‘39
. e

"APPROVED: JOHN W. WITT, city Attorney

— ASA L AN
Haroll o. Valderhaug
Chief Deputy. City Attorney
HOV:ps
07/19/94
Or.Dept: Prop.

Jobt 220593

‘R~94-84
Form=r-t

-PAGE 1 OF 1-
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Passed and adopted by the Counci ‘of The City of San Diego on w by the'.
o fol!owing.vdte_:: : .
D,
3 NAYS: _ Nome.
. 'NOT.PRESENTC ) Rob.e‘t.ts;._ Behyx, ASE_":I_llin'g-'s .;
AUTHENTICATED. BY:
SUSAN GOLDING

3 : ) Mayor of The City of San-Diego, California

. CHARLES G, ABDELNOUR )
City Clerk of The City of San Diego, California

By: RHONDA R. BARNES

1 HEHEBY CERTIFY that lhéabove;and foregoing is & full, true and correct copy of RESOLUTION
NO.R: 282439 - ; ) Y '

. .on_Augusr 2. 1593 :

‘CHARLES G, ABDELNOUR
City Clerk of The City of-San Diego, California

(SEAL)

By: W g "M

. Deputy

CC-1628 (10-50)
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- gn enhanced golf instructional program.

- . R Y . -

. 'MEMORANDUM OF UNDERSTANDING
Between the City of San Diego .and thé
Torrey Pines Club Cotrporation

This MEMORENDUM OF UNDERSTANDING is executed between the CITY OF SAN DYECO, hereipafter

called "'CITY", and Torrey Pines Club'CorpbratiQn, héheinaﬁtgr_calléd "LESSER",
to elarify provisions of LEASE AGREEMENT, Dotument RR~267979.

CITY and LESSEE mutually désire to improve the operation and reventes of the Torrey
Pines Golf Course and related facilities. This MEMORANDUM OF. UNDERSTARDING is

-intended to ‘clarify changes in office space to be used by CITY, and opérations that

effect eart and ‘Bolf school revenues.

1. . OFFICE SPACE. LESSEE shall permit -€ITY to have free usé -of the foilowing

doffice spdce located on the.north side of the €lubhouse building that is leased by
LESSEE: .

a.) The office on the northeast corner of the Huilding fofmerly'used by
the LESSEE's Head Golf Professional approximately 20' x 12°', '

b.) The office space on- the morth side of the building formerly used by
the LESSEE’s administrative personnel approximately 20' x 30!,

CITY shall permit the LESSEE to have free usé of the office space approximately
20" x 16', formerly used by the CITY's Golf Course Manager and Business-Manager.

2,  CARTS. C:TY'will'requirg the use of goif carts for all private, mnon-City
sponsored tourndments effective Janvary I, 1992. City-spomsored tournaments include
the following:

a.) Men's Club events;
b.) Women's Club events; : T

.el) Sdn Diego Men's Golf Championship . tournament
d.) San Diego.Women's.Golf-championship~tournamenty
e.) San Diego Senior's Golf Championship- tournament;
£.) PGA, LPGA, SPGA spomsored events;
g.) . College a&nd high. school. golf team eventdg
h.} Junior Golf sponsored events. -

" 3. GOLF INSTRUCTIONAL PLAYING ROUNDS. LESSEE desires to institute and éfﬁer

al) CITY will block out weekday tee reservatiohs For spetified times on
a daily basis. The number of tee times will not exceed fifteen (15)
for langer weekdays of the year (April through October) and twelve
(12) tee times for shorter weekdays (November.through May):

=D p | TPCC 000049

In order to facilitate playing instructional
rounds. on the golf course, CITY will make available to the LESSEE tee reservations
- ‘'under the following stipulations: ’ :

in order

' \-t'.‘“_
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< MEMQRANDUM.OF UNDERS% JING page 2
b.) The total number of weekday tée times. reserved for. the golf school wily
' be reduced on a pronaee&'bhg'is vwhenever a tournament is scheduled or
the course is closed.. Por ekxample, tee times normally allotted: for a
particular weekday, at paxticular.times, would not be available to the
golf school if a tournament booking oceuples those times. A
¢.) CITY will block oyt no.more than ten (10) tee reservations for weekends
(average 5 per day) exeept when eourses are closed due to inclement
weathey, maintenance, or major tourhamehts that uge both cour;ajés,

4.) - LESSEE will book tee tiies with CITY: for all instructional rounds at
© least eight (8). days In advance. . . ’

e.) . & professional instructor will éccox‘np'any one ox two foursomes.

£.Y . LESSEE agrées to cancel tee times at least 24 hours in advance.-
. LESSEE will.pay green fees for any golf instructional reservatiocns
not cancelled 24 hours in advance. - '

g.) CITY will mot reserve more than two c'ogs_ecutive tee’ times "for the
golf school, - . B :

i) All playing lessons will be chatged the County resident 18-hole rate.

i.) CITY will prepare-a schedule of tee times for the LESSEE to vse for
the golf school on a monthly basis. :

'ié‘oth' parties ag‘i:e.e_t};a-t either party shall have the au,chorgiy to discontinue this
MEMORANDUM OF UNDERSTANDING with a minimum of net less than .90 days .advanee wiitten
" xmotice. ) . .

- The City Manager has entered into this MEMORANDUM OF .UNDERSTANDING with the dntent that
the original terms of. the lease between the City of San Diégo and Vincent /McRee Sports, -
Inc. (Toirey Pines Club Coxporation’s previous namg), Document RR-2267979, shall remain
dn force. This MEMORANDUM OF DNDERSTANDING. is meant only to eclarify operational

.igsues that have arisen in the operation of the golf course and not to modify the -
terms of the lease. - .

THE "CITY OF .SAN DIEGO,

s

e Ocdaber 30,796/ e L fe
. 7 Yjﬁ%aﬁyks(c:.eatﬁon Director - -
. .’ : .-:'.'- __ X . . .-. A, " 1 ) .
. vie - Octobe i P L A W f a2 Ve

Y&y Pinks Club Corporation -
APPROVED AS TO. FORM AND LECALITY THIS ¢ - DAY ob\/\/(\r\uﬁu\ , 1991

JOHN W. WITT, City Attorney .

VRS

o : . . _DE"p'U‘ty s
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THE CITY OF | \

_C:: v
SAN DIEGO
PROPERTY DEPARTMEN T, MAIL STATION 51-4

SECURITY PACIFIC PLAZA, 1200 THIRD AVENUE, SUITE 1700
SAN DIEGO, CALIFORNIA 92101 TELEPHONE: (619) 236-6020

September 13, 1989

File: Vincent/McKeé Sports, Inc.

Vincent/McKee Sports, Inc.
11480 North Torrey Pines Road
La Jolla, CA 92137

Attention Orrin Vincent
Re:  Torrey Pines Logo.

This letter is authorization to use the Torrey Pines logo in
the conduct of your business at the Torrey Pines Golf
course. This authorization is nonexclusive and will termi-
nate upon the expiration of your lease. AlT commercial use
of the logo shall be considered as sales from the leasehold,
and the appropriate rents shall be due on the proceeds as-
per our lease agreement (RR267979).

If you have any questions, please contact C. V. Svensson,

~Property Agent, at (619) 236-7073.

Property Services Supervisor

DSB:CVS: jw(43-2)
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