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2 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
3   BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
4

5 FOUR SEASONS DAIRY, INC.,    )

                             ) Cancellation No.
6               Petitioner,    ) 92/042,082

                             )
7            vs.               ) Mark: Babushka's Recipe

                             )
8 INTERNATIONAL GOLD STAR      ) Reg. No. 2,479,287

TRADING CORP.,               )
9                              )

              Registrant.    )
10 -----------------------------)
11

12

13                     VOLUME I
14

15    CONFIDENTIAL EXAMINATION OF GALINA PINCOW
16                New York, New York
17            Thursday, October 16, 2008
18

19

20

21

22

23 Reported by:
24 KRISTIN KOCH, RPR, RMR, CRR, CLR
25 JOB NO. 19189b
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3

4

5                       October 16, 2008

6                       2:46 p.m.

7

8

9            Confidential Examination of GALINA

10      PINCOW, held at the offices of Cohen,

11      Pontani, Lieberman & Pavane, LLP, 551 Fifth

12      Avenue, New York, New York, before Kristin

13      Koch, a Registered Professional Reporter,

14      Registered Merit Reporter, Certified

15      Realtime Reporter, Certified Livenote

16      Reporter and Notary Public of the State of

17      New York.

18

19

20

21

22

23

24

25
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3

4

5

6      SAMUEL FRIEDMAN, ESQ.

7      Attorney for Petitioner

8            225 Broadway - Suite 1804

9            New York, New York 10007

10

11

12

13      COHEN PONTANI LIEBERMAN & PAVANE, LLP

14      Attorneys for Registrant

15            551 Fifth Avenue - Suite 1210

16            New York, New York 10176

17      BY:   ROGER S. THOMPSON, ESQ.

18

19

20

21 ALSO PRESENT:

22

23      ALEXANDER BEKKER

24      OLEG KESSLER

25
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1

2            (Registrant Exhibit 123, Amended

3      Notice of Deposition of Galina Pincow,

4      marked for identification.)

5                  *     *     *

6 G A L I N A   P I N C O W,

7      called as a witness, having been duly sworn

8      by a Notary Public, was examined and

9      testified as follows:

10 EXAMINATION BY

11 MR. THOMPSON:

12      Q.    Thank you, Ms. Pincow.  We have

13 handed to you a document which has been marked

14 as Exhibit Registrant's 123 which is an Amended

15 Notice of Deposition of Galina Pincow of

16 International Gold Star Trading Corp. at 570

17 Smith Street, Brooklyn, New York.  Is that you?

18      A.    Yes, it is.

19      Q.    Thank you.

20            Are you currently employed,

21 Miss Pincow?

22      A.    Yes, I am.

23      Q.    Where are you employed?

24      A.    International Gold Star, Inc.

25      Q.    And what is your position there?
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1             G. Pincow - Confidential

2      A.    Vice president.

3      Q.    How long have you had that position?

4      A.    The past five or six years.

5      Q.    What are your duties at Gold Star?

6      A.    Everything except anything that

7 concerns smoked fish.  As you know, we have a

8 manufacturing facility called Gold Star Smoked

9 Fish which is a separate legal entity, so

10 anything and everything concerning

11 International Gold Star is my responsibility.

12      Q.    Because it's --

13      A.    A separate part of the business.

14      Q.    Thank you.

15            So could you just be a little more

16 specific as to some of your duties, for

17 example, with respect to dairy products in

18 particular.

19      A.    With dairy products in particular,

20 just as with all the other products, I am the

21 person that makes decisions on what products we

22 are purchasing, what products we are importing,

23 channels of distribution, marketing, financing

24 and operations in general.

25      Q.    Now, you said that you have been
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2 vice president for five or six years.  Have you

3 had those same duties since you have become

4 vice president?

5      A.    Yes.

6      Q.    Prior to the time you became vice

7 president, were you also employed by anyone?

8      A.    International Gold Star, since 1995.

9      Q.    So you were employed by Gold Star

10 before you were vice president in another

11 capacity?

12      A.    As a general manager.

13      Q.    And as a general manager of Gold

14 Star before you became the vice president, what

15 were your duties?

16      A.    The same as I have listed before, so

17 I will repeat them again.  Financing,

18 marketing, operations, sales, hiring and

19 bookkeeping.

20      Q.    So even though your title changed,

21 your duties haven't changed?

22      A.    That's right.

23      Q.    Now, are you familiar with any

24 products sold by Gold Star under the name

25 Babushka's Recipe?
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2      A.    Yes, I am.

3      Q.    Do you remember the first time you

4 heard the name Babushka's Recipe in connection

5 with goods sold by Gold Star?

6      A.    I did not hear the name.  I created

7 the name.

8      Q.    How did that come about?

9      A.    I started working at Gold Star in

10 1995.  In 1996 I felt comfortable dealing with

11 the products that were geared towards the

12 ethnic Russian market and I was constantly on

13 the lookout any ideas for marketing products

14 that were more nostalgic and more geared

15 towards the Russian population in the United

16 States and at the same time a product that

17 would have a name that kind of resonated and

18 was interesting to people of non-Russian

19 dissent, but still being identified as a

20 Russian-style product, and the name babushka

21 came about because, to the best of my

22 knowledge, the one word that is very much

23 familiar to the American people that they

24 understand and identify as a Russian word was

25 babushka, and that is why the name Babushka's



TSG Reporting - Worldwide     877-702-9580

Page 8

1             G. Pincow - Confidential

2 Recipe made sense to me, so I created the name

3 and the name was created in 1996, 1997, late

4 '96 or early '97.

5      Q.    Do you recall what you did once you

6 created that name?

7      A.    I started thinking about what type

8 of products I would use that name for.

9      Q.    And what type of products did you

10 start using it for?

11      A.    I started using it on the products

12 that would be easy to apply the label to and

13 something that could be made at home, so farmer

14 cheese is such product, or butter, which used

15 to be made by the old ladies at home, made

16 sense to me.  So that's the reason that those

17 two products were the first we labeled with the

18 Babushka's Recipe.

19      Q.    Once you made the determination that

20 this was a new product name that you were going

21 to use, what steps, if any, did you take at

22 that time?

23      A.    I decided to trademark the product.

24      Q.    And before trademarking it, did you

25 take any steps to bring the product to market?
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2      A.    Absolutely.  I needed a good design

3 for the product and I needed a good designer to

4 do the job and to me that would be someone who

5 is familiar with Russian culture, Russian

6 stylistics and Russian design, and this is why

7 I chose Irina Lubenskaya.

8      Q.    Could you just spell the name for

9 our court reporter.

10      A.    L-U-B-I-N-S-K-A-Y-A.

11      Q.    Could you please tell me about your

12 earliest conversations then with

13 Miss Lubenskaya.

14      A.    I met Irina Lubenskaya at Cosmos

15 Communications.  This is a design and printing

16 company that's based out of Long Island City, I

17 believe, at that time.  And Irina was working

18 with me on the project concerning smoked fish

19 catalogs which were created for the trade show

20 in Moscow.  She was involved with the design of

21 those catalogs and I got to know her very well,

22 because she was not only a top designer at

23 Cosmos, but also someone who understood a lot

24 about stylistics and marketing materials for,

25 you know, food items.
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2      Q.    What, if anything, did you do once

3 you started to contact Miss Lubenskaya?

4      A.    Well, after we completed the

5 brochure for Gold Star Smoked Fish and when the

6 idea of babushka was being created, I contacted

7 Irina and asked her if she would be willing to

8 do a couple of projects for me freelance.

9            MR. FRIEDMAN:  Could I just have one

10      second.

11            (Record read.)

12      Q.    And what were those projects that

13 she was asked to do freelance?

14      A.    I asked her to create a concept of

15 babushka label.  I described to her the image

16 or the idea that I had for this product or this

17 label and she sent me a couple of different

18 versions and we ended up choosing the one that

19 we use on our labels today.

20      Q.    Do you remember when you had those

21 first conversations with Ms. Lubenskaya?

22      A.    I would say the conversations that

23 we had were either late '96 or early '97.

24            MR. FRIEDMAN:  Can I just ask for

25      clarification.  What conversations are we
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2      talking about?

3            MR. THOMPSON:  She had said -- well,

4      I was asking her about the conversations

5      she had testified she had with

6      Ms. Lubenskaya about the Babushka's Recipe

7      name.

8            MR. FRIEDMAN:  Okay.

9      Q.    Is that what you understood the

10 question to be, Ms. Pincow?

11      A.    Yes.

12      Q.    What, if anything, to your

13 knowledge, did Ms. Lubenskaya do in response to

14 those conversations?

15      A.    She created several different

16 images, based on my description of what I

17 envisioned as a label, she created several

18 different options and we chose one which is

19 what we use today.

20      Q.    And do you know when she first sent

21 you those labels?

22      A.    1997.

23      Q.    Do you know when in 1997?

24      A.    I would think it would be somewhere

25 in second quarter, maybe late first quarter,
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2 maybe beginning of second quarter of the year.

3      Q.    I will ask you to take a look at

4 what's been marked previously as Petitioner's

5 Exhibit 207.

6      A.    Okay.

7      Q.    I will ask you to look at the second

8 page of that document.

9      A.    Okay.

10      Q.    I will represent to you that this is

11 a printout that has been produced to opposing

12 counsel with a list of computer files on it.

13 Is this something you have seen before?

14      A.    No.

15      Q.    So the dates of December 30, 1997,

16 July 27th of 1997, based on these --

17      A.    Can I retract that answer.  I did

18 see it today, but I saw it today for the first

19 time while my husband was being deposed.

20      Q.    Okay.  I will ask you to look also

21 then at Exhibit Petitioner's 206.  The front

22 page of it is the Gem Printing.

23      A.    Right.

24      Q.    And I will ask you to look down at

25 the pages beginning GOLD 0213 and starting for
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2 the next ten pages down to I think it is 223.

3      A.    Okay.

4      Q.    Do you recognize those?

5      A.    Are you referring to the bar codes?

6      Q.    I am asking you about just the

7 documents themselves, if you have seen them

8 before today.

9      A.    No.

10      Q.    Look at page 224 and 225 of that

11 same exhibit, the last two pages, and I will

12 ask you if those look familiar?

13      A.    Yes.

14      Q.    What are they?

15      A.    These are the initial drafts and I

16 should say the final draft of the Babushka's

17 Recipe label produced by Irina Lubenskaya.

18      Q.    Do you remember the first time you

19 saw these documents?

20      A.    I must have seen them in the middle

21 of 1997.

22      Q.    Well, I will refer you back again to

23 that Exhibit 207 we had looked at a moment ago,

24 the second page, and it has a list of date

25 modified in the middle and names of files
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2 attached to it.

3      A.    Yes.

4      Q.    I will ask you if the date of July

5 27th, 1997 for a file called GrannyCollect.eps,

6 does that help you in any way place the dates

7 you had seen the documents in Exhibit 206?

8            MR. FRIEDMAN:  Note my objection.

9            MR. THOMPSON:  To?

10            MR. FRIEDMAN:  Among other things,

11      leading the witness.

12            MR. THOMPSON:  I am attempting to

13      refresh her recollection.

14      Q.    Does that help you remember when you

15 saw the documents for the first time?

16      A.    I want to say that I already stated

17 that I seen the label produced in the middle of

18 1997, so if we are going for the exact date

19 being July 27, then so be it, you know, because

20 I think middle of '97 is a pretty good estimate

21 of when I saw these labels first.

22      Q.    Once you had seen the labels

23 produced by Ms. Lubenskaya, what, if anything,

24 did you do next with respect to the Babushka

25 products?
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2      A.    I wanted to market it as our

3 exclusive product, so the idea was to create a

4 large variety of products under Babushka's

5 label.

6      Q.    And you had said -- could you please

7 state again what products you decided to start

8 with.

9      A.    I decided to start with dairy

10 products for the reason being that, you know,

11 the dairy product was something that could be

12 easily manufactured at home and, as it is known

13 in the Russian culture, a lot of dairy products

14 in the old countries were manufactured at home

15 by grandmothers.  So we started with, like I

16 said, farmer cheese, butter, and later cheeses.

17      Q.    Once you decided upon what products

18 you would be using the name Babushka's Recipe

19 on and you had had these drawings from

20 Ms. Lubenskaya, what did you do next?

21      A.    I sent the idea over to the printer

22 that we used at the time and at the time it was

23 Jes Labels.

24      Q.    Do you know how to spell Jes?

25      A.    J-E-S Labels.
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2      Q.    And what did you do with Jes with

3 respect to the labels?

4      A.    Well, I explained to them that I

5 intend to start using these labels on the

6 products that will be supplied to me by

7 different vendors and I need to have these

8 labels printed.

9      Q.    How did you go about getting labels

10 printed from Jes?

11      A.    Well, obviously we sent to Jes

12 Labels the files that were created -- the raw

13 files, I should say, that were created by Irina

14 Lubenskaya, and the development took place

15 where we would discuss different colors for the

16 production of the final label.  I also supplied

17 Jes Labels with the product names that we will

18 be using, we would be using on these labels.

19      Q.    And who did you deal with at Jes?

20      A.    Ester.  I don't recall her last

21 name.

22      Q.    Now, do you know if Jes is still in

23 business?

24      A.    I know that it's not.

25      Q.    What, if anything, has happened to
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2 Jes, if you know?

3      A.    To the best of my knowledge, Jes was

4 taken over or bought out by Gem Printing.

5      Q.    And do you know who the principal is

6 at Gem Printing?

7      A.    Dan Bartolomeo.

8      Q.    Is Mr. Bartolomeo your contact point

9 at Gem Printing?

10      A.    Yes, he is.

11      Q.    Subsequent to the purchase of Jes by

12 Gem, have you had continuous business dealings

13 with Gem?

14      A.    Subsequent --

15      Q.    In other words, after --

16      A.    Yes, I have.

17      Q.    Okay.  And do those relations

18 continue to today?

19      A.    Yes.

20      Q.    Could you please describe at least

21 with respect to any products relating to

22 Babushka's Recipe what those business dealings

23 are with respect to either Jes or Gem?

24            MR. FRIEDMAN:  Objection.  Form.

25      Jes or Gem, I think it's a bit confusing.
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2      Q.    Well, starting with Jes, what were

3 your business dealings with respect to any

4 products that you would ultimately sell under

5 the name Babushka's Recipe?

6      A.    Starting with Jes, the two product

7 labels that they made for us were the farmer --

8 excuse me, Babushka's Recipe farmer cheese,

9 Tvorog, and a Babushka's Recipe butter.  I

10 think we called it homestyle butter.

11      Q.    And have you continuously had Jes

12 print labels for you for those products until

13 they went out of business or until they were

14 acquired by Gem?

15      A.    No.  We stopped using Jes' labels a

16 little later on when we bought our own printer,

17 so for the farmer cheese Tvorog the label was

18 being produced in house.

19      Q.    Do you know when that started?

20      A.    I would say it started in 1998,

21 1999.

22      Q.    Did you have other labels with

23 Babushka's Recipe on it printed by Jes other

24 than the farmer's cheese?

25      A.    Could you rephrase your question.
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2      Q.    Sure.  You testified that Jes made

3 farmer's cheese labels for you at the

4 beginning.

5      A.    Right.

6      Q.    Other than farmer's cheese, did Jes

7 make any other product labels for you with the

8 name Babushka's Recipe?

9      A.    Yes.  They made labels for the

10 various types of yogurt cheeses.

11      Q.    And what types of yogurt cheese were

12 those?

13      A.    Everything starting with the

14 original yogurt cheese and down the line of

15 Heini's assortment of yogurt cheeses, the main

16 sellers.  That would be vegetable, herb and

17 garlic, original, I think we started with four,

18 and in addition to that we at a later point

19 decided to make a label for the Havarti cheese,

20 yogurt Havarti cheese, also under Babushka's

21 Recipe label.

22      Q.    Do you remember when you first

23 started selling each of those types of

24 products?

25      A.    We started selling them in 1997.
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2            MR. FRIEDMAN:  I am objecting to

3      form.

4            MR. THOMPSON:  Okay.

5      Q.    Do you recall when you first started

6 selling the plain yogurt cheese under the

7 Babushka's Recipe?

8      A.    That never took off.  Can I explain

9 why?

10      Q.    Sure.

11      A.    We created the labels but what

12 happened in the interim, Lisa Troyer, one of

13 the principals of Heini's, decided that she is

14 granting us exclusivity, which allowed us

15 instead of creating all of this under

16 Babushka's Recipe, to carry the product under

17 her original label, and we decided to do that

18 rather than put Babushka's Recipe on every one

19 of her original products, and we stuck only

20 with the Havarti yogurt cheese on the

21 Babushka's Recipe, but the labels were produced

22 so that we could use her product without

23 interrupting her relationship at that time with

24 some of the other distributors that she had.

25            THE WITNESS:  You will read the
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2      record.

3      Q.    Do you remember when you first

4 started selling vegetable yogurt cheese with

5 the Babushka's Recipe label?

6      A.    I don't think we sold Babushka

7 yogurt cheese, vegetable yogurt cheese under

8 Babushka.

9      Q.    How about garlic and herb?

10      A.    Also not.

11      Q.    Smoked yogurt?

12      A.    Smoked yogurt, yes, and original,

13 yes, and Havarti yes.

14            MR. FRIEDMAN:  Can I ask what the

15      witness is looking at?

16      Q.    What are you looking at?

17      A.    Vegetable yogurt cheese --

18            MR. FRIEDMAN:  The exhibit is --

19      Q.    206?

20            MR. FRIEDMAN:  206 and 210.

21      A.    Should I close it?

22      Q.    No, because I was going to ask

23 you --

24            MR. FRIEDMAN:  It's just that if you

25      are looking at a document while testifying,
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2      it's appropriate to make that clear on the

3      record what you are looking at.

4            THE WITNESS:  Okay.

5            MR. THOMPSON:  And it certainly is

6      appropriate for everyone to know what you

7      are looking at so we can all look at the

8      same thing at the same time.

9            THE WITNESS:  Okay.

10      Q.    Now, with respect to this document,

11 I believe you are looking at the page that has

12 a Bates number GOLD 0210 in the lower

13 right-hand corner?

14      A.    Right.

15      Q.    It indicates there that there were

16 labels -- first, let me ask you, do you

17 recognize this page that bears the Bates number

18 0210?

19      A.    No.

20      Q.    Is that your handwriting on that

21 page?

22      A.    No.

23      Q.    Do you have an understanding of what

24 this page is?

25      A.    I believe this is a handwritten
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2 order that was given to the printer or taken by

3 the printer.

4      Q.    Would you have an understanding of

5 when that order was taken?

6            MR. FRIEDMAN:  Note my objection.

7      A.    It states -- the dates that are

8 stated here are 4-7-1998 for 7,000 labels and

9 my name is next to that order, and then it says

10 4,000 original yogurt, 1,000 smoked yogurt,

11 1,000 garlic and herb, and 1,000 vegetable

12 yogurt labels and, again, my name is next to --

13 above that description, and right below it is a

14 date of 4-21-99, 10,000 labels of the same

15 products, the same products in different

16 quantities.

17      Q.    Now, I believe you testified that

18 you didn't actually sell the garlic and herb or

19 the vegetable yogurt under the Babushka's

20 Recipe; isn't that right?

21      A.    No, I said I didn't sell the herb

22 and garlic, but I did sell vegetable, smoked

23 and original and Havarti, four flavors.

24      Q.    With respect to the garlic and herb

25 then, do you know why there would be two orders
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2 for garlic and herb if you didn't actually sell

3 the product?

4      A.    Good question.  No, I don't have an

5 explanation for that.

6      Q.    Do you have a recollection of how

7 the product was selling, how widely the product

8 was selling, for example the original yogurt

9 cheese in the 1998 time frame?

10      A.    It was one of the most popular items

11 that we had and following that item the second

12 most popular item was the smoked yogurt cheese,

13 and then we had --

14            MR. FRIEDMAN:  I am objecting to

15      this.  There is, I think, not an adequate

16      time frame being given.

17            MR. THOMPSON:  I believe -- could I

18      have the question read back.  I believe I

19      put it in April '98 time frame.

20            (Record read.)

21            MR. FRIEDMAN:  Original yogurt

22      cheese?

23            MR. THOMPSON:  Original yogurt

24      cheese in the 1998 time frame.

25            MR. FRIEDMAN:  So we are talking
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2      about original yogurt cheese?

3            MR. THOMPSON:  Yes.

4      A.    Under Babushka's Recipe.

5      Q.    And those original yogurt cheeses

6 were sold under the Babushka's Recipe?

7      A.    Right.

8      Q.    Did you sell any original yogurt

9 cheese under any other label at that time?

10      A.    No.

11      Q.    So if you have a sale -- when you

12 refer to a sale of original yogurt cheese, that

13 would have been in the Babushka's Recipe

14 original yogurt cheese?

15      A.    Right.

16      Q.    Do you remember who some of your

17 earlier customers were for those products?

18      A.    I would say that every major --

19 major meaning every meaningful volume-wise

20 customer that we had was purchasing product

21 from us at the time.

22      Q.    Now, do you remember when you first

23 started selling the farmer cheese with the

24 Babushka's Recipe label on it?

25      A.    I would say it was 1998.
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2      Q.    Can you tell me who manufactured

3 that farmer cheese for you?

4      A.    Queensboro Farms.

5      Q.    And have they continued to

6 manufacture farmer cheese for you under that?

7      A.    Yes.  Yes, they have.

8      Q.    Can you tell me the circumstances

9 under which Queensboro began to market that

10 product for you -- excuse me, to manufacture

11 that product for you?

12            MR. FRIEDMAN:  This is farmer's

13      cheese?

14            MR. THOMPSON:  Farmer cheese, yes.

15      A.    We actually approached Queensboro.

16 We were introduced to Queensboro by our

17 insurance agent who happened to know the

18 principal of Queensboro, Butch Miller.  We had

19 a machine that was used in production of this

20 specific type of cheese.  I will have you know

21 that there is not so many companies in this

22 country that have this machine.  It's a very

23 unique machine.  We owned a machine like that.

24 We bought it from a failed dairy plant and we

25 had this machine in our possession and this
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2 machine was provided to Butch Miller's company

3 to recreate -- to recreate what was known in

4 the market as Tvorog, farmer cheese, and the

5 sample that was used was the Friendship farmer

6 cheese, which is sold widely in all the stores

7 and delis in New York.  So this was, I would

8 say, either '97 or early '98 when we gave the

9 machine to Queensboro Farms and they started

10 manufacturing this product for us and the

11 agreement was that they would only make this

12 product for Gold Star being that they were

13 making the product on the machine that we

14 provided and did not get paid for.  We just

15 contributed the machine to Queensboro Farms.

16      Q.    And at all times have you sold the

17 Queensboro-manufactured farmer cheese under the

18 name Babushka's Recipe?

19      A.    Yes, we did.

20      Q.    How often do you order the farmer

21 cheese from Queensboro?

22      A.    Once a week.

23      Q.    And how much product do you order

24 once a week?

25      A.    About a hundred cases of the 3 pound
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2 product and we used to buy from them the 1

3 pound product, we would buy 30 to 40 cases of

4 that product for a week, but we have

5 discontinued purchasing the 1 pound product

6 because it wasn't doing well in our market, so

7 we continued to sell and buy only the 3 pound

8 product.

9      Q.    And have you continuously purchased

10 this product from Queensboro since that first

11 time?

12      A.    Well, I would say that our official

13 volume was lower than that amount that I just

14 indicated.  This is what we currently purchase

15 and sell.

16      Q.    When the product arrives from

17 Queensboro, does it bear any labeling on it?

18      A.    No, it doesn't.

19      Q.    What happens to it once it reaches

20 Gold Star?

21      A.    The label that is produced on the

22 printer which is in Gold Star is affixed to the

23 product that is being delivered by Queensboro.

24      Q.    I will ask you to look at

25 Exhibit 115.  I'm sorry, 117.
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2      A.    Okay.

3      Q.    Do you recognize this document?

4      A.    Yes, I do.

5      Q.    What is it?

6      A.    It's the label that we currently use

7 for farmer cheese Tvorog on the Babushka's

8 Recipe label.

9      Q.    How long have you been selling that

10 product with this label, with this label in

11 this format?

12      A.    I would say since 1999, maybe 2000,

13 in this format.

14      Q.    How did this format differ from any

15 prior format?

16      A.    The machine that we had prior for

17 labels did not allow us to put an image on the

18 label, so we only used the words "Babushka's

19 Recipe" on it.  There was no image.

20            MR. FRIEDMAN:  Could you read the

21      last question and answer back for me,

22      please.

23            (Record read.)

24      Q.    Now, I will ask you to look at what

25 has been previously marked as Respondent's 4,
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2 which is this.  Can you first identify what

3 Respondent's 4 is?

4      A.    I am looking at Gold Star catalog,

5 undated catalog, but I would say this is one of

6 our earliest catalogs.

7      Q.    Do you know when that catalog came

8 into being?

9      A.    I would say approximately '99, maybe

10 2000.

11      Q.    And does that catalog contain any

12 Babushka's Recipe products in it?

13      A.    Yes, it does.

14      Q.    Could you, please, tell me where?

15      A.    Okay.  Page 20 of the catalog, item

16 number 42025 is Havarti yogurt cheese under

17 Babushka's label.

18            MR. FRIEDMAN:  Could I ask for a

19      moment to locate this exhibit.

20            (Record read.)

21      Q.    Is that it?

22      A.    Oh, I'm sorry.  Page 21, item 48001

23 is Babushka's Recipe homestyle butter.

24            MR. FRIEDMAN:  What page?

25            THE WITNESS:  21.
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2      Q.    That's the product depicted in the

3 upper right-hand corner?

4      A.    That's right.

5      Q.    Are there any others?

6      A.    Page 22, item 41502 and 41501.

7      Q.    Now, it appears that the product

8 41502 -- I'm sorry, first could you tell us

9 what kind of a product 41502 --

10      A.    These are farmer cheeses produced by

11 Queensboro Farms and they were sold under

12 Babushka's Recipe designation.

13      Q.    What sort of label did they have, if

14 any?

15      A.    Well, they have a label that is

16 similar to the one that we have in Exhibit 117,

17 except it did not have the image of Babushka,

18 instead it had only the wording "Babushka's

19 Recipe," "Babushkin Retsept."

20            MR. FRIEDMAN:  Can I have the

21      question and answer read back.

22            (Record read.)

23            MR. FRIEDMAN:  Is there a number

24      that goes on with that?

25            MR. THOMPSON:  I'm sorry?  We had



TSG Reporting - Worldwide     877-702-9580

Page 32

1             G. Pincow - Confidential

2      been referring to 41502 on page 22 of

3      Exhibit R 121 in black and white and R 4 in

4      the color.

5            MR. FRIEDMAN:  Could I see the

6      color?

7            MR. THOMPSON:  Sure.

8      Q.    Now, on the label of the product as

9 you just described with the words "Babushkin

10 Retsept," did it include any English words as

11 well?

12      A.    I believe so.  It is customary for

13 Gold Star that any time we use the Russian

14 wording, to comply with the FDA regulations to

15 also include the transcription or the word in

16 English.

17      Q.    Now, other than calling the product

18 Babushka's Recipe or Babushkin Retsept, are

19 there any other terms that Gold Star has used

20 to refer to this product?

21      A.    Tvorog.

22      Q.    That would be the farmer cheese?

23      A.    Right.

24      Q.    That's the type of cheese it is?

25      A.    Right.
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2      Q.    Are there any other translations of

3 the word that you have used to describe it?

4      A.    Yes.  You know, we have been using

5 the words "granny's recipe" to describe the

6 product.

7      Q.    I will ask you to look at what's

8 been marked as Exhibit R 115.  I will ask you

9 to look at that and let me know when you are

10 done.

11      A.    I am done.

12      Q.    Can you identify this document?

13      A.    This is a Gold Star invoice dated

14 12-18-1998, invoice number 108538, and this is

15 for a customer New York International Store

16 located in Southfield, Michigan.

17      Q.    And does this invoice show the sale

18 of any farmer cheese such as we have described?

19      A.    Yes, it does.

20      Q.    Could you tell me where?

21      A.    Page 2 of the invoice, item under

22 product number MG05, 30.70 pounds, farmer

23 cheese, granny's recipe.

24      Q.    And is that the product that you had

25 sold in or about December of 1998 under the
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2 name Babushka's Recipe?

3      A.    Correct.

4      Q.    Can you tell me why on the invoice

5 it's listed as granny's recipe rather than

6 Babushka's Recipe?

7      A.    We had different staff, different

8 assistants working at different times at Gold

9 Star.  Some of them were more Americanized,

10 some of them were students, and when they were

11 assisting me in putting together something like

12 descriptions for my products, they sort of did

13 some of the things using their own creativity

14 and imagination, so the word "granny's recipe"

15 was basically introduced by someone who was a

16 recent college graduate, Russian dissent.  That

17 is the reason that we used "granny's recipe."

18      Q.    Have you maintained that reference

19 to granny's recipe to this day?

20      A.    On most of the products, yes, but we

21 have changed it on some.

22      Q.    Is there any particular reason why

23 you would have selected some to change it and

24 others not to?

25      A.    It depends on who is putting



TSG Reporting - Worldwide     877-702-9580

Page 35

1             G. Pincow - Confidential

2 together the catalog.

3            MR. THOMPSON:  I'm sorry,

4      Mr. Friedman, did you want to say

5      something?

6            MR. FRIEDMAN:  I wanted to interpose

7      an objection to form.  I am just a little

8      uncertain on which product did your

9      question relate to in terms of changing the

10      name.

11            MR. THOMPSON:  Okay, well, let me

12      hear the question back, because I don't

13      remember it well enough to say.

14            (Record read.)

15            MR. THOMPSON:  She had testified

16      that for some products they changed the

17      name, as I understood, to anglicize it and

18      some they didn't, and I was trying to

19      figure out why they would have picked one

20      or the other.

21            MR. FRIEDMAN:  And I am just

22      objecting to form because I am not sure

23      which is which.  You are very loosely using

24      some products change and others not change,

25      and since I'm not quite as familiar with
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2      Gold Star's products as you or Miss Pincow,

3      I am just a bit confused as to which

4      products they changed the name and which

5      they didn't.

6      Q.    Okay.  Well, which products did you

7 change the name for; do you know?

8      A.    Well, recently we went back and

9 forth between using the Babushka's Recipe

10 yogurt Havarti, we had it just as Havarti, now

11 we are using it as Babushka product and you see

12 the word "Babushka" now on more recent

13 invoices, because we needed to help the

14 customer identify that product in our catalog.

15 If I may --

16      Q.    Please.

17      A.    -- demonstrate.

18      Q.    First state what you are looking at.

19      A.    I am looking at Gold Star catalog

20 dated 2007.

21      Q.    Which is Exhibit number --

22      A.    Exhibit 118.  Page 27, item 42025,

23 which bears Babushka's Recipe label which says

24 here "yogurt Havarti."  If you look at the

25 items on the bottom of the page where it's
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2 listed, it says 42025 is yogurt Havarti, 7

3 pound loaf.  Now, in order for our customer to

4 identify the product better, we are now calling

5 it Babushka Havarti in the invoices, for

6 example, and in our order sheet, but as of the

7 date of that catalog, it was still listed only

8 as yogurt Havarti.

9      Q.    Would you be able to tell me on that

10 same page what name for the product is shown in

11 the picture of the product on that page?

12      A.    The name on the product is Havarti

13 Yogurt Cheese.  In Russian it says "Rossiyskiy

14 Sir Na Yogurt."  The same label bears a

15 Babushka label and Babushka Recipe sign.

16      Q.    I will ask you to look at the

17 documents that had been marked as Exhibit 116.

18 That's the large clipped thing right in front

19 of you.  I will ask if you can look at that and

20 let me know what that is.

21      A.    This is a number of invoices

22 generated by Gold Star.  The one immediately in

23 front of me is dated 12-29-98, invoice number

24 109845, and all the subsequent invoices are of

25 earlier dates with the last one being 12-19-98,
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2 invoice number -- excuse me, 12-18-98, invoice

3 number 108548.

4      Q.    Do you know if any of the products

5 listed on these invoices bore the trademark

6 Babushka's Recipe?

7      A.    Yes, I do.

8      Q.    Could you tell me which ones?

9      A.    Farmer cheese, granny recipe.

10      Q.    Where do you see that?

11      A.    Looking at the invoice number

12 108548.

13      Q.    Could you tell me the GOLD number at

14 the bottom?

15      A.    GOLD number at the bottom is GOLD

16 0284.  Okay.  And the other items that were

17 sold under Babushka's Recipe would be cheese

18 yogurt loaf, cheese yogurt garlic loaf.

19      Q.    That's on that same page?

20      A.    Yes.

21      Q.    Now, on the description it doesn't

22 indicate that those had the name Babushka; is

23 that right?

24      A.    That's right.

25      Q.    Do you know why it doesn't say
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2 Babushka there?

3      A.    Well, the same reason that I just

4 described in my prior testimony, that we did

5 not necessarily use the word "Babushka" in the

6 description of the product on an invoice, but

7 the label that the product had would be the

8 Babushka label.

9      Q.    Now, these documents counsel has

10 objected to as not having been produced earlier

11 in the proceeding.

12            As part of your duties were you

13 responsible for gathering documents in response

14 to the request for production?

15      A.    Yes.

16      Q.    Could you please tell me what you

17 did when you first got that request.

18      A.    I started the search for any and all

19 documents concerning the case.  We had gone

20 through all of our cabinets and files in the

21 immediate vicinity, which is the 570 Smith

22 Street address.  Then we decided we needed to

23 check our archives and we went into the 250

24 Lorraine Street, the adjacent building, to see

25 what we had there, and since we do keep seven
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2 years of records that have to do with invoices,

3 orders and things of that nature, that room is

4 completely filled with boxes from floor to

5 ceiling and it was not an easy task.  We

6 literally had to pull out a lot of shelves and

7 cabinets and, you know, trying to find the

8 boxes that were designated 1998 or 1997, but we

9 realized that a lot of that material has

10 already been disposed of, because we want --

11 you know, when we started the search for the

12 documents, they were no longer available in the

13 archives.  Now -- may I continue?

14      Q.    Please.

15      A.    The reason we found these so late is

16 in the interim I had a request from an agency

17 called the Empire Zone which was making a

18 request of a similar nature that I needed to

19 find certain records from 1998 and 1997 and we

20 searched our archives again and we found one

21 box of documents that related to our invoices

22 and that is what you have here.  We were only

23 able to find this one box that was designated

24 as December 1998.  So what I did, I pulled out

25 of that box the invoices that related to this
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2 subject matter and that is the reason that you

3 have them so late.  If I may add, the issue

4 with the Empire Zone started sometime late

5 August of this year.  They asked us to find

6 these documents so we could be reinstated and

7 that is what created the second search of

8 documents.  So as soon as I found them I gave

9 them to you.

10      Q.    Now, with respect to the document

11 marked 115, tell me again to whom that invoice

12 was directed.

13      A.    New York International Store in

14 Southfield, Michigan.

15      Q.    And can you tell me who the

16 principal is of New York International?

17      A.    Vladimir Krasnov.

18      Q.    Do you know of your own knowledge

19 how long Mr. Krasnov's store has been a

20 customer?

21      A.    Mr. Krasnov initiated his business

22 just about the time that I started working

23 there, which would be like 1995, 1996 time

24 frame.

25      Q.    Has that business continued to buy
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2 products from Gold Star throughout this period?

3      A.    Yes.

4      Q.    Now, with respect to Exhibit 115,

5 which I believe we have already established

6 shows a sale of the farmer's cheese on it --

7      A.    Right.

8      Q.    -- do you know of your own knowledge

9 whether Mr. Krasnov's store has continued to

10 purchase products bearing the name -- start

11 that over.

12            Do you know of your own knowledge

13 whether Mr. Krasnov's store has purchased

14 continuously dairy products bearing the name

15 Babushka's Recipe?

16      A.    Yes, sir.

17      Q.    Who is the individual at Gold Star

18 with responsibility, with the top line

19 responsibility for maintaining and reviewing

20 the documents in this case?

21      A.    I am.

22      Q.    And who is responsible for the

23 search of the records?

24      A.    I was.

25      Q.    In addition to looking through the
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2 boxes in the storage room on the Lorraine

3 Avenue premises, what, if anything, else did

4 you do to respond to the discovery request from

5 Four Seasons?

6      A.    I have contacted my software

7 suppliers and asked them if there was any

8 possibility that they could resurrect the files

9 and the invoices that Gold Star had on backup

10 tapes from, you know, 1998, because we did find

11 the hard drive, I should say, the computer that

12 was used back then, but they told me that that

13 would be impossible because that version of the

14 system was no longer available even to them, so

15 that means that whatever information was

16 sitting on that hard drive in the backup form

17 would not be able to be resurrected by the

18 providers of the system.  And, for the record,

19 I will state who the system is.  It's a system

20 called Synchronics.  I'll spell it for you,

21 S-Y-N-C-H-R-O-N-I-C-S.  I think I did that

22 right.  It's easier to spell Babushka's Recipe.

23 Synchronics it software that was initially

24 owned by Great Plains and is currently owned by

25 Microsoft.  We have used the system since 1996
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2 continuously updating every two to three years

3 to a new version of the same program.

4      Q.    Did you make every effort you could

5 at that time and continuing to today to gain

6 access to these computer records?

7      A.    Yes, sir.

8            MR. FRIEDMAN:  When you say "that

9      time," can you put a time frame on that.

10      Q.    From the time you were first asked

11 to look for the documents.

12      A.    Yes.

13      Q.    In addition to looking through your

14 corporate records that were available to you

15 and to contacting Synchronics, did you take any

16 other steps to respond to the document requests

17 received from Four Seasons?

18      A.    I have contacted every person that I

19 remember to be involved, you know, with the

20 creation of Babushka's Recipe, with the

21 printing of the label, with catalog

22 manufacturing, production, printing, in order

23 to prove the point that we have been involved

24 and selling and distributing Babushka's Recipe

25 product for a long time, I would say quite
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2 possibly starting 1997.

3      Q.    Could you identify any individuals

4 with whom you spoke?

5      A.    I spoke to Irina Lubenskaya, Dan

6 Bartolomeo, I spoke to the printer who did our

7 catalog, this catalog, this first catalog.

8      Q.    For the record, that's

9 Respondent's 4 that you were holding.

10      A.    Right.  Should I state --

11      Q.    Whenever you pick up or touch a

12 document.

13      A.    Exhibit 4, Respondent's Exhibit 4.

14      Q.    I'm sorry, please continue.

15      A.    And, again, you know, contacted

16 Synchronics, we contacted the company that

17 handled Gold Star account prior to Synchronics.

18 Meaning we had two different dealers handling

19 with us who sold us the Synchronics software.

20 I spoke to both of them.  And this was all done

21 in an effort to produce the documents to prove

22 the timing point of the usage of Babushka's

23 Recipe.

24      Q.    Could you please tell me when you

25 first started dealing -- can you please tell me
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2 have you been dealing with Bunker Hill Cheese?

3      A.    Yes.

4      Q.    When did you first start dealing

5 with them?

6      A.    1998.

7      Q.    And what was the circumstances under

8 which you first started dealing with Bunker

9 Hill Cheese?

10      A.    We were interested in purchasing

11 yogurt cheeses from Bunker Hill.  We were

12 already distributing yogurt cheese from a

13 competitor of Bunker Hill, but the product was

14 not coming in the volume that we needed and I

15 approached Lisa Troyer trying to convince her

16 to sell the product to Gold Star, at which

17 point she told me that she couldn't because she

18 had other Russian distributors and there were

19 already one too many, but she would be willing

20 to sell me other products in the yogurt cheese

21 family.

22      Q.    And what type of products in the

23 yogurt cheese family did she agree to sell you?

24      A.    She agreed to sell me flavored

25 products, such as vegetable yogurt cheese and
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2 smoked yogurt cheese.  She also agreed to sell

3 me a product that contained more cream and they

4 called it butter cheese and we called it

5 Havarti yogurt cheese.

6      Q.    When did you first start buying

7 products from Bunker Hill Cheese that you

8 eventually sold under the Babushka's Recipe

9 label?

10      A.    1998.

11      Q.    Since that time have you

12 continuously bought such products from Bunker

13 Hill Cheese?

14      A.    Yes.

15      Q.    And since that time have you

16 continuously applied labels to them with the

17 label Babushka's Recipe?

18      A.    No.  The answer is no.  We continued

19 to apply Babushka's Recipe label on some and

20 stopped applying Babushka's Recipe on others,

21 and, to be exact, we stopped applying

22 Babushka's Recipe label on the original yogurt

23 cheese, smoked, vegetable, and herb and garlic,

24 and the reason for that is that as the time

25 went on and Lisa got hurt by Beluga Caviar, she
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2 decided to grant Gold Star exclusivity for her

3 line of products and since that line of

4 products under her brand name was very well

5 known to the Russian market, we decided to give

6 up on the private labeling using Babushka's

7 Recipe and use her branded product.

8      Q.    Do you know when that was?

9      A.    I would say that was somewhere in

10 the vicinity of '99, 2000.

11      Q.    Have you then continuously sold her

12 labeled products in that niche market for those

13 products?

14      A.    Yes.

15            MR. FRIEDMAN:  Object to form.  When

16      you say "her" branded product, I don't know

17      what that means.

18      Q.    By "her" I meant -- who did you

19 understand me to mean by "her"?

20      A.    Heini's, Bunker Hill.

21            MR. FRIEDMAN:  Which one?  Heini's,

22      Bunker Hill, what brand?

23      A.    Bunker Hill is the corporate name.

24 Heini's is the brand.  Bunker Hill Cheese is

25 the corporate name of Lisa Troyer's company.
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2 Heini's is the brand that they use on their

3 products.

4            MR. FRIEDMAN:  So if I may, at some

5      point International Gold Star decided to

6      give up the Babushka's Recipe name for

7      certain yogurt cheeses --

8            THE WITNESS:  True.

9            MR. FRIEDMAN:  -- that were

10      manufactured by Bunker Hill?

11            THE WITNESS:  True.

12            MR. FRIEDMAN:  And instead to use

13      the Heini's brand on it.

14            THE WITNESS:  True.

15            MR. FRIEDMAN:  And what period of

16      time was that?

17            THE WITNESS:  Are we switching with

18      you?

19            MR. FRIEDMAN:  If I am going too

20      far, I will stop.

21            THE WITNESS:  No, let's do this.

22            MR. FRIEDMAN:  I don't want to

23      interrupt your exam.

24            MR. THOMPSON:  I have no problem.

25      We are trying to get to the facts.
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2      Whatever you want to ask right now on that

3      topic and then I will take back over.

4            MR. FRIEDMAN:  If you could just

5      answer that question.

6            THE WITNESS:  Say that again.

7            MR. FRIEDMAN:  At what period of

8      time did you switch from Babushka's Recipe

9      to Heini's?

10            THE WITNESS:  I think it was

11      somewhere between '99 and 2000.

12            MR. FRIEDMAN:  And you have

13      continued until this day or you then

14      stopped?

15            THE WITNESS:  I continued on those

16      four flavors that I just mentioned;

17      original, herb and garlic, smoked and

18      vegetable under Heini's label.

19 BY MR. THOMPSON:

20      Q.    Now, are there other products that

21 you have bought from Bunker Hill that you have

22 continued to sell to this day with the

23 Babushka's Recipe label?

24      A.    The Havarti yogurt cheese.  That's

25 the item that I continuously bought under
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2 Babushka label from Heini's and the product was

3 always with the name Babushka's Recipe.

4      Q.    So since 1998 when you first started

5 selling products -- dairy products under the

6 name Babushka's Recipe, I just want to make

7 sure I understand, you have continuously sold

8 Havarti yogurt cheese manufactured by Bunker

9 Hill Cheese; is that right?

10      A.    Yes.

11      Q.    And also continuously sold farmer

12 cheese manufactured by Queensboro Farms?

13      A.    Yes.

14      Q.    Are there any other products that

15 you have been selling since 1998 until today

16 that are dairy products sold under the

17 Babushka's Recipe name?

18      A.    Not until today, but in 1998, which

19 would be the butter, the Babushka's Recipe

20 butter.  We discontinued selling that item, so

21 we no longer carry that item in our assortment.

22      Q.    Now, we have seen previously some

23 UPC codes with the name Babushka's Recipe on

24 them.  Do you remember that?

25      A.    Yes.
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2      Q.    Do you know who made those UPC codes

3 for you?

4      A.    The UPC codes were generated

5 internally and then they were provided to the

6 designer or printer to be affixed onto the

7 label.

8            MR. FRIEDMAN:  Can I ask a question?

9            MR. THOMPSON:  Yes

10            MR. FRIEDMAN:  You say you saw some

11      UPC codes --

12            MR. THOMPSON:  I was looking for

13      them right now.

14      Q.    I will ask you to look at

15 Exhibit P 206.  That's Petitioner's 206.

16      A.    Okay.

17      Q.    Starting at page 213 and continuing

18 to 223, are those the UPC codes that you

19 mentioned?

20      A.    Yes.

21      Q.    So it's your testimony that you

22 generated these initially and then sent them to

23 the label designer?

24      A.    That's right.

25      Q.    So that would have been to
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2 Ms. Lubenskaya?

3      A.    Right.

4      Q.    Do you know when you sent those to

5 her?

6      A.    Around the time that the labels were

7 created, so I don't know if we sent them to her

8 in July of '97 or at a later point.

9      Q.    Well, if you look at Petitioner's

10 206, the documents 213 through 223, on the

11 bottom line it has a date of 12-29-97.

12      A.    Okay, I see it.

13      Q.    Does that help refresh your

14 recollection of when you sent those --

15      A.    I would assume Irina received those

16 UPC codes somewhere around the time that she

17 created the label, so that would be the

18 approximate date.

19            MR. FRIEDMAN:  Note my objection.

20            MR. THOMPSON:  On what grounds?

21            MR. FRIEDMAN:  We are testifying

22      based on assumption.

23            MR. THOMPSON:  I was attempting to

24      refresh her recollection.

25      A.    If I may add, that any time we
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2 create a private label with any one particular

3 designer, when we have reviewed and seen the

4 final version of the design, at that point, at

5 that very last point we provide the designer

6 with our UPC code.  Sometimes the designer is

7 not provided a UPC code but the printer is

8 because he is going to be the last link, if you

9 will, from the production of the label.

10      Q.    Now, do you remember -- I believe

11 you testified that Gold Star makes its own

12 labels for the farmer cheese product?

13      A.    Yes.

14      Q.    Do you know from whom you have

15 purchased those labels?

16      A.    Glenroy.

17      Q.    I'm sorry?

18      A.    The name of the company is Glenroy,

19 I believe.

20      Q.    And have you been continuously

21 buying it from them since that time?

22      A.    I think we have continuously worked

23 with Glenroy, but it's not inconceivable

24 that -- I know for a fact that we changed the

25 machines a few times.  I'm not sure that
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2 Glenroy was the same company that gave us the

3 prior machine, the prior printing machine for

4 the labels.

5      Q.    And they have supplied you then with

6 the labels to feed their own machines, so to

7 speak?

8      A.    That's true.

9            MR. THOMPSON:  Take a five-minute

10      break.

11            (Recess was taken from 3:57 to

12      4:18.)

13 BY MR. THOMPSON:

14      Q.    We had earlier marked today

15 documents Petitioner's 208 and 209.  Could you

16 please identify those documents?

17      A.    Document 208 is a standard type of a

18 flyer, sale sheet, that is produced by Gold

19 Star on an ongoing basis for various products

20 that it sells, and this is the standard

21 approach that we use in promoting the items

22 that we have either as new items or items on

23 sale or exclusive items.

24      Q.    Okay.  And can you tell me for

25 Exhibit 208 what product is being promoted
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2 there?

3      A.    The product that's being promoted is

4 Babushka's Recipe homestyle butter.  It's a 5

5 pound loaf or log which bears Babushka's Recipe

6 design and it's our item number 48001.  It

7 says -- the top of the page bears International

8 Gold Star Trading's information, the address

9 and the logo, and right below it in Russian it

10 states "exclusive from Gold Star."  Well, the

11 words "Gold Star" are in English, but the word

12 "exclusive" and "from," those two words are in

13 Russian.

14      Q.    Are you able to identify when this

15 document was produced?

16      A.    Unfortunately, not.

17      Q.    Are you able to identify anything

18 about it that would give you any way of giving

19 it any context in terms of its timing?

20      A.    Well, the document that was attached

21 to this that's your Exhibit 209 is a document

22 that was distributed alongside of this

23 document -- by "this document" I am referring

24 to 208, and these are basically our two sale

25 sheets that are going out at the same time to
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2 all of our customers, and the only way that I

3 could estimate the time of this flyer is by

4 looking at the other items that are listed here

5 and based on what I am seeing and knowing when

6 some of these items were imported and shipped

7 by Gold Star, I would say that the timing of

8 this document was somewhere in the vicinity of

9 '99, 2000.

10      Q.    And on what do you base that

11 conclusion?

12      A.    On the type of products that are

13 listed in 209, the items that we are doing --

14 that we have on close-out sale and the items

15 that we are promoting in our grocery section,

16 and I am referring to in beverages Saint Spring

17 mineral water and in groceries there is three

18 products there listed with the brand name

19 Veres, so I am basing that on approximate time

20 that I started importing these lines.

21      Q.    Can you tell me where you acquired

22 the homestyle butter that is shown in

23 Exhibit 208?

24      A.    I believe I acquired it from Bunker

25 Hill Cheese.
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2            MR. THOMPSON:  I will have marked as

3      a collective exhibit documents that bear

4      the Bates production number GOLD 0027

5      through GOLD 0033 and once the reporter has

6      marked it as Exhibit 124, I will ask you to

7      take a look at it.

8            (Registrant Exhibit 124, Gold Star

9      Smoked Fish invoices, Bates stamped GOLD

10      0027 through GOLD 0033, marked for

11      identification.)

12      Q.    Just let me know when you have

13 finished looking through that.

14            (Document review.)

15      A.    Okay.

16      Q.    Can you please identify what those

17 documents are?

18      A.    These are Gold Star invoices dated

19 1-15-99 -- the first one that I am looking at

20 is page 1 dated 1-15-1999, invoice number 11499

21 sold to Health Food International in

22 Philadelphia.

23      Q.    And what products are on there?

24      A.    The products that are on here are,

25 you know, standard assortment of Gold Star
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2 products starting with fish and going into

3 cheeses, frozen products, deli meat products

4 and that's it.

5      Q.    Are there any products shown on this

6 invoice that would have born the Babushka's

7 Recipe trademark?

8      A.    Yes.  Item MG05, 6 pound farmer

9 cheese, granny's recipe.

10      Q.    Do you see any other products that

11 are listed on any of the other pages of

12 Exhibit 124 that would have born the name

13 Babushka's Recipe?

14      A.    Next page of the exhibit, invoice

15 date 1-15-99, invoice number 111513, sold to

16 Rodeo Food Distribution in Los Angeles,

17 California, there is an item cheese yogurt loaf

18 which would have had the Babushka's Recipe

19 label on it.

20      Q.    And where would Gold Star have

21 purchased that product?

22      A.    From Bunker Hill Cheese.

23      Q.    Are there any others?

24      A.    Not on this page.  On the following

25 page, Misha's Deli, invoice date 1-20-99,
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2 invoice number 111798, we have an item MG05,

3 15.8 pounds of farmer cheese, granny's recipe.

4            And the page following Natalie's

5 International Food in Vermont -- excuse me,

6 Brooklyn, New York, invoice date 1-20-99,

7 invoice number 111831.  This has our butter,

8 item number MA18, 5 pounds, listed on the

9 invoice as butter Amish and sold in 5 pound

10 roll, but this is the item that we have as an

11 item with the Babushka's Recipe label.  Okay.

12            The next invoice is invoice number

13 111934, date 1-21-99, the customer is Nabeel's

14 Imported Foods in Homewood, Alabama, and this

15 invoice shows an item MG05, farmer's cheese,

16 granny's recipe, 9.3 pounds.

17            Okay.  The next page we have invoice

18 number 165282, invoice date 10-10-00, which

19 would stand for the year 2000, and this is an

20 invoice to Utica Gastronome in Utica, New York,

21 and here we have under MG05 farmer cheese,

22 granny recipe, 30.5 pounds.

23            And lastly, an invoice dated

24 5-15-2001, invoice number 185530, an invoice to

25 Kalinka Deli in Florida, Sunny Island, Florida,
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2 and under item number 41501 is farmer cheese,

3 granny's recipe, 33 pounds even.  That

4 concludes 124.

5            MR. THOMPSON:  The next exhibit -- I

6      will point out for the record that

7      Exhibit 124 has been marked as commercially

8      sensitive.  The information that we just

9      pulled off of it I don't necessarily

10      consider to be sensitive as we discussed

11      it, so I didn't object to your clients

12      being in the room, but I am going to

13      introduce another document where the

14      information would be trade secret, so --

15            MR. FRIEDMAN:  You would like them

16      to leave the room?

17            MR. THOMPSON:  If you wouldn't mind.

18            MR. FRIEDMAN:  Just for a few

19      minutes, if you would step out.  This is

20      information that they consider to be a

21      trade secret.

22            (Mr. Bekker and Mr. Kessler exit.)

23            MR. THOMPSON:  Off the record.

24            (Discussion off the record.)

25            (Registrant Exhibit 125, spread
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2      sheets, Bates stamped GOLD 0018 through

3      GOLD 0026, marked for identification.)

4 BY MR. THOMPSON:

5      Q.    We are going to hand to you,

6 Ms. Pincow, another set of documents that we

7 have had marked as Registrant 125 bearing

8 production numbers GOLD 0018 through 0026, and

9 after you have had a chance to look at it,

10 please let me know so I can ask you some

11 questions.

12      A.    Okay, I have looked at it.

13      Q.    Could you please identify for me

14 what those documents are?

15      A.    These are documents generated from

16 our computer system.  Based on the fact that it

17 says "Gold Star 2001" I assume that this is the

18 version of our system that was purchased in

19 2001.  And then what it does, it gives you a

20 year, date and month -- excuse me, year and

21 month information on the quantity sold of a

22 specific item, specific product.  The first

23 page is referring to item number 38001, which

24 is Tushonka under Babushka's Recipe label, and

25 Tushonka is actually a roast beef in its own
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2 juice, and it shows the quantity of product

3 that is sold, and since I know that this

4 product was sold in cases, so all the numbers

5 that you see here are the quantities of cases

6 per month on a yearly basis starting with 2001

7 and ending with 2006.  Next page --

8            MR. FRIEDMAN:  May I just ask a

9      quick question.

10            MR. THOMPSON:  Sure.

11            MR. FRIEDMAN:  The three digits to

12      the right of the decimal points, what does

13      that signify?

14            THE WITNESS:  Nothing.  If we were

15      selling something in pounds and it was --

16      it would require digits, because it would

17      not be an even number, then you would see

18      point decimals and so on.

19            MR. FRIEDMAN:  So that --

20            THE WITNESS:  That's only space for

21      a defined quantity.

22            MR. FRIEDMAN:  So under the first

23      entry under 2001, 1,848.000, does that mean

24      1 thousand --

25            THE WITNESS:  1,848 cases.
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2 BY MR. THOMPSON:

3      Q.    Do you see any dairy products

4 identified in Exhibit 125?

5      A.    Yes.  It would be the last four

6 pages of this exhibit disclose the quantity

7 sold for cheese yogurt under Babushka's label

8 and farmer cheese under Babushka label.

9      Q.    And can you please tell me during

10 what time periods these sales figures reflect

11 sales?

12      A.    They reflect sales from the year

13 starting with January of 2001 and ending with

14 December 2006 for item 42025, and then we have

15 a continuation for the same item which shows

16 sales of 2002 through 2007.  I would say May

17 2007.

18      Q.    Do you know why it stopped in May of

19 2007?

20      A.    Well, the system allows us to print

21 only so many columns in the report, so in order

22 to give you the years subsequent 2006, we had

23 to run it in this format, but you could see

24 that the numbers reconcile, so, for example,

25 for the year 2006 the total quantity sold was
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2  and that would be the same as you see

3 on the prior page where it ended with the year

4 2006.

5      Q.    Now, the first year listed is 2001.

6 Do you know why it did not have any records

7 from earlier than 2001?

8      A.    The system that we have is such that

9 when we buy a new version, we sort of start

10 from scratch, so everything that was prior is

11 being -- I don't want to say erased, but is

12 being replaced by the new version of the

13 system, so, you know, if you ask me can I

14 obtain for you numbers out of the system that

15 go beyond 2001, the answer is I could not.  My

16 prior part of the testimony was that with every

17 version of the software we basically lose the

18 data of the prior periods and we start from

19 scratch.

20      Q.    So it's your testimony then that the

21 computer system that you were operating on as

22 of the date these reports were generated had no

23 information on any product you sold prior to

24 2001?

25      A.    That's correct.

REDACTED
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2            MR. FRIEDMAN:  Just note my

3      objection.

4      Q.    Now, there are two types of dairy

5 products that you have identified here, the

6 cheese yogurt Babushka's and the farmer cheese

7 Babushka's; is that right?

8      A.    Right.

9      Q.    Are those the two products that you

10 previously identified as having been provided

11 by Bunker Hill?

12      A.    No.  Farmer cheese --

13            MR. FRIEDMAN:  I'm sorry.  Could you

14      just read that back to me.

15            MR. THOMPSON:  I got it wrong

16      anyway, so it doesn't matter.

17      Q.    Who is the supplier of the cheese

18 yogurt Babushka's?

19      A.    Bunker Hill Cheese.

20      Q.    And the farmer cheese Babushka?

21      A.    Queensboro Farms.  You are tired.

22      Q.    It is the end of a very long day.

23            MR. FRIEDMAN:  Can you give that to

24      me again.  The cheese yogurt is Bunker

25      Hill?
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2            MR. THOMPSON:  Right, and the farmer

3      cheese is Queensboro.

4            Off the record.

5            (Discussion off the record.)

6 BY MR. THOMPSON:

7      Q.    The documents indicate that you had

8 made sales in every month of 2001 through May

9 of 2007; is that correct?

10      A.    Well, this report reflects what we

11 did up until 2007.  That does not mean that we

12 stopped selling the product in 2007.

13      Q.    I understand.  Do you know if you

14 have continued to sell these products past the

15 date these documents were created in May of

16 2007?

17      A.    Yes, I do.

18      Q.    And have you been selling the

19 product?

20      A.    Yes, I have.

21      Q.    The quantities sold as reflected in

22 the document 125 represents, as I understand

23 it, the amount of cases sold, not the amount of

24 dollars sold; is that correct?

25      A.    Quantity.  It's quantity.  So it
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2 would be either cases or pounds.  In the case

3 of farmer cheese it's pounds, in the case of

4 farmer cheese Babushka it's pounds, pounds

5 sold.

6            MR. FRIEDMAN:  I'm sorry, I believe

7      the witness said farmer cheese for both

8      examples.

9      A.    No, I said farmer cheese and yogurt

10 cheese, Babushka's.  Okay.  Let's start over.

11      Q.    You are tired too.

12      A.    I'm okay.  I thought you said

13 both -- you mentioned both cheeses.  You said

14 42505, which is the cheese, the yogurt cheese,

15 right, and you said farmer cheese, so I went

16 off the item number and the name of the next

17 product.  I'm still sharp.

18      Q.    But the point is that you have been

19 continuing to sell these two products past the

20 date of these reports?

21      A.    Yes.

22            MR. THOMPSON:  That's all I am going

23      to ask about this if you want to have your

24      clients come back.

25            (Mr. Bekker and Mr. Kessler enter.)
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2      Q.    As part of your duties, Ms. Pincow,

3 are you responsible for maintaining employment

4 records?

5      A.    Yes.

6      Q.    Could you please tell me if

7 subsequent to the deposition on Tuesday were

8 you asked to look for any documents relating to

9 employment records from Gold Star?

10      A.    Yes.

11      Q.    What did you do in response to that

12 request?

13      A.    First I checked the employee files

14 that we have and the second thing I did is call

15 Accudata Payroll, the company that provides

16 Gold Star with payroll services.

17      Q.    Could I ask with respect to whom did

18 you ask these questions?

19      A.    With respect to an employee of Gold

20 Star who has the position of warehouse manager,

21 Jacob Krumgalz.

22      Q.    Could you tell me what documents, if

23 any, you were able to find?

24      A.    I found the employee file for Jacob

25 Krumgalz.
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2            MR. THOMPSON:  And I will show you

3      what I will ask the reporter to mark as

4      Exhibit 126, which will have the Bates

5      numbers GOLD 0303 through GOLD 0310, and

6      after she has marked it I will ask you to

7      look at it.

8            (Registrant Exhibit 126, Employee's

9      Personnel File for Jacob Krumgalz, Bates

10      stamped GOLD 0303 through GOLD 0310, marked

11      for identification.)

12      Q.    Again, in response to the request

13 you said you looked through the records of Gold

14 Star.  Could you just be more specific about

15 what you did and what you found in response to

16 the request?

17      A.    I looked through the employee files

18 and I found an employee personnel file for

19 Jacob Krumgalz.  I also called Accudata Payroll

20 and spoke to the person responsible for

21 research of documents, Mike Messina,

22 M-E-S-S-I-N-A, and asked him if he could

23 possibly resurrect documents on payroll for

24 1998, to which the reply was it was not

25 possible and the earliest available date would



TSG Reporting - Worldwide     877-702-9580

Page 71

1             G. Pincow - Confidential

2 be late 2000.  So the only document that I was

3 able to produce for Mr. Friedman is the

4 employee personnel file.

5      Q.    Can you just briefly describe the

6 documents that are in that file.

7      A.    The documents -- well, the file

8 cover is employee's personnel file that bears

9 Jacob Krumgalz's name on it, his Social

10 Security number and the date of employment

11 stated as 06-22-1998.  The second page, or

12 should I say the first document in that file,

13 is a W-4 form dated 1998 which has

14 Mr. Krumgalz's home address and Social Security

15 number, which is signed by him, and it has Gold

16 Star's employer identification number as

17 112930052.

18            The second part of the file was

19 employees withholding allowance certificate

20 form, IT-2104, dated 1998 which bears

21 Mr. Krumgalz's name and address, his Social

22 Security number, his signature, and

23 international Gold Star's address and tax ID

24 number.

25            And the last -- should I say the
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2 last -- the next page is Form I-9 which is

3 bearing Mr. Krumgalz's information, personal

4 information, and states the documents that were

5 attached to the form, which include Certificate

6 of Naturalization and I guess that's it.

7 That's the main document that was provided.  It

8 just shows here the document number and the INS

9 registration number.

10            The following page is what we call

11 an employee personnel data sheet which is an

12 internal document for Gold Star created by Gold

13 Star and again it shows Mr. Jacob Krumgalz's

14 personal information, his spouse's name, his

15 emergency contact phone number and his

16 signature as well as the date that the document

17 was signed, which is 6-19-1998.  The next page

18 is a document that is in Russian and it says

19 Agreement, it's dated June 19, 1998, and

20 basically it states --

21            MR. THOMPSON:  I will just state I

22      would like to keep the information -- I

23      hadn't produced it that way and I will

24      reproduce it as confidential insofar as it

25      contains Mr. Krumgalz's Social Security
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2      number and personal information.

3            Since I don't know what's in the

4      agreement, is there anything in there that

5      you would consider to be secret or do you

6      have an objection to letting Mr. Bekker see

7      it?

8            THE WITNESS:  Well, I don't mind

9      Mr. Bekker sees it.  I don't want

10      Mr. Friedman to judge me on the content of

11      this agreement.

12            MR. THOMPSON:  If you want to

13      just --

14            THE WITNESS:  I could briefly

15      translate it, if necessary.

16            MR. THOMPSON:  But do you object if

17      Mr. Kessler looks on?

18            THE WITNESS:  No, I don't.

19            MR. FRIEDMAN:  This is actually

20      Mr. Bekker.

21            MR. THOMPSON:  I'm sorry.

22            THE WITNESS:  No, I don't object.

23      Q.    If you can just give a quick

24 translation for the record.

25      A.    Basically this document states that
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2 Mr. Krumgalz is taking on the responsibilities

3 of a manager and he is taking upon himself the

4 full financial responsibility for the products

5 that he is going to be dealing with since he

6 will be receiving and shipping the products

7 belonging to International Gold Star, and that

8 the employer has introduced them -- explained

9 to Mr. Krumgalz what his responsibilities are

10 and what are the rules and terms under which he

11 is being employed.  It's a little overboard.

12      Q.    And is there anything else in the

13 file?

14      A.    The last two things are actual

15 copies of the actual documents for

16 Mr. Krumgalz, which would be his driver's

17 license, his Social Security number -- Social

18 Security card, I should say, and his

19 naturalization document.

20      Q.    And were those all the documents you

21 were able to find relating to Mr. Krumgalz's

22 commencement of employment?

23      A.    Yes.

24            MR. THOMPSON:  What I will do then,

25      since you have had the opportunity to look
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2      at it, and if you want to continue to look

3      at the originals, you may do so, but

4      otherwise I would return the original

5      documents back to Miss Pincow for

6      maintenance in the corporate records and

7      continue to use the photocopies we have had

8      prepared.

9            MR. FRIEDMAN:  I think it would be

10      fine to return the originals.

11            THE WITNESS:  Thank you.

12      Q.    Do you remember the first time -- I

13 will start this question over.

14            Are you familiar with the company

15 Four Seasons Dairy?

16      A.    Yes.

17      Q.    Do you remember the first time you

18 learned of Four Seasons Dairy?

19      A.    I would say it was early 2002 or

20 2003.

21      Q.    Do you remember the context in which

22 you first became aware of them?

23      A.    I became aware of them through the

24 fact that they were distributing a product that

25 bore Babushkino butter type of product, and by
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2 virtue of learning about this product, my

3 husband and I decided to contact the principals

4 of Four Seasons for a meeting at Gold Star's

5 offices.  The purpose of that meeting was to

6 request that they cease usage of the product

7 under the name Babushkino.  We wanted to be

8 civilized and do this in an amicable manner and

9 we explained to the two principals that we own

10 the trademark for Babushka's Recipe and we

11 understand that the product that they are

12 making is different from the real butter that

13 we are selling, because they were marketing a

14 product that was a butter imitation or probably

15 like a margarine spread or butter spread, if

16 you wish, so we asked them to cease using it.

17 They basically were very cordial during the

18 meeting with us.  They did not say they would

19 stop.  And literally several months after that

20 meeting we received a letter from their

21 attorney requesting cancellation of our

22 trademark.

23      Q.    Subsequent to the date of that

24 initial meeting did you have any further direct

25 contact with Four Seasons principals?
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2      A.    No.

3      Q.    Did you see any other of their

4 products in the marketplace?

5      A.    Yes.

6      Q.    What kind of products of theirs did

7 you see in the marketplace?

8      A.    I've seen different cheeses that are

9 called yogurt cheeses under Amish branding,

10 labeling.  I've seen a cheese called New

11 Salzberg cheese, I've seen a product called

12 Amish Lappi cheese, and a variety of spreadable

13 cheeses bearing different Russianized versions

14 of names, including and not limited to, you

15 know, things that have names of Russian origin.

16      Q.    Have any of those products been

17 similar to products sold by Gold Star?

18      A.    Yes.

19      Q.    Could you be more specific?

20      A.    I would start with products that

21 are, in my opinion, being fraudulently called

22 yogurt cheeses bearing marks of Amish horse and

23 buggy, and that would be a variety of yogurt

24 cheeses that they claim to be yogurt cheeses

25 made with Amish milk, as well as the product
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2 called New Salzberg, which is a spin-off on

3 Gold Star's Salzberg cheese, and a Lappi cheese

4 which is a spin-off on Valio's Lappi, which is

5 also a trademark product.

6            MR. FRIEDMAN:  Can you read the last

7      answer back.

8            (Record read.)

9      Q.    I will ask you to look at the

10 exhibits that are in front of you, particularly

11 the ones that are in the right paper envelope

12 on the right.  Those are Exhibits 110, 111,

13 112.

14            MR. FRIEDMAN:  While we are talking,

15      what was the number of the employee

16      personnel file?

17            THE WITNESS:  126.

18      Q.    Look first at Exhibit 110.  I ask if

19 you can identify that?

20      A.    Exhibit 110 is a Cryovac --

21      Q.    Just for the record, it's a

22 two-piece exhibit.  There is the other part of

23 the label which got cut apart.  We may need to

24 label that second piece as well.

25      A.    Okay, so Cryovac or film or casing
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2 from a yogurt cheese bearing the words "yogurt

3 cheese semisoft part-skim cheese" with a

4 picture of a horse and buggy with the name

5 "Amish Gourmet" underneath and the words "made

6 from Amish milk" right below it.

7      Q.    Is this one of the products you

8 referred to earlier?

9      A.    Yes.

10      Q.    Could you look at Exhibit 111,

11 please.

12      A.    Exhibit 111 is a label with the name

13 "New Salzberg Cheese" which depicts a

14 mountainside which has the name -- excuse me,

15 which has the nutrition facts and the words

16 "part-skim milk, semisoft cheese" on top, and

17 ingredients listed and the words "manufactured

18 exclusively for Four Seasons Dairy, Brooklyn,

19 New York, 11204."

20      Q.    And Exhibit 112?

21      A.    Exhibit 112 is parchment paper with

22 the printing of a horse and buggy and the words

23 "Amish Country Roll Butter" in an oval shape

24 presentation and the words "Maslo Slivochnoye,"

25 which means in Russian butter, creamy butter.
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2 Again, it says "exclusively manufactured for

3 Four Seasons Dairy, Brooklyn, New York."  On

4 top of the words "Amish Country" it says "made

5 from Amish milk."  It has nutrition facts and

6 ingredients listed on the label.

7            MR. THOMPSON:  I will ask the

8      reporter to mark as Exhibit 127 another

9      label.

10            (Registrant Exhibit 127, Amish

11      Lappi, Amish Gourmet label, marked for

12      identification.)

13      A.    Okay, I have in front of me

14 Exhibit 127.  It's a Cryovac of cheese called

15 Amish -- the word "Amish" and then the word

16 "Lappi," L-A-P-P-I.  Right underneath the word

17 "Lappi" we have a picture of a horse and buggy

18 and right underneath "Amish Gourmet" and "made

19 from Amish milk, semisoft cheese, part-skim

20 milk," and then we have nutrition facts, and

21 again on the bottom of the label it says -- on

22 the very bottom of the label it says

23 "manufactured exclusively for Four Seasons

24 Dairy."

25            MR. THOMPSON:  I'd like to break now
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2      and then see if I just have a few

3      last-minute questions for her tomorrow

4      after Mr. Bartolomeo and then turn her over

5      to you.

6            MR. FRIEDMAN:  Very well.

7            MR. THOMPSON:  Thank you,

8      Miss Pincow.  We will reconvene tomorrow

9      after Mr. Bartolomeo's deposition.

10            (Time noted:  5:04 p.m.)

11

12

13                       ---------------------

14                       GALINA PINCOW

15

16 Subscribed and sworn to before me

17 this        day of                2008.

18

19 ---------------------------------------

20

21

22

23

24

25
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2               C E R T I F I C A T E

3

4 STATE OF NEW YORK   )

5                      ) ss.:

6 COUNTY OF NASSAU    )

7

8            I, KRISTIN KOCH, a Notary Public within

9      and for the State of New York, do hereby

10      certify:

11            That GALINA PINCOW, the witness whose

12      deposition is hereinbefore set forth, was

13      duly sworn by me and that such deposition

14      is a true record of the testimony given by

15      such witness.

16            I further certify that I am not

17      related to any of the parties to this

18      action by blood or marriage; and that I am

19      in no way interested in the outcome of this

20      matter.

21            IN WITNESS WHEREOF, I have hereunto

22      set my hand this 22nd day of October, 2008.

23                       -------------------------

24                       KRISTIN KOCH, RPR, RMR, CRR, CLR

25
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