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2 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

3   BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

4

5 FOUR SEASONS DAIRY, INC.,    )

                             ) Cancellation No.

6               Petitioner,    ) 92/042,082

                             )

7            vs.               ) Mark: Babushka's Recipe

                             )

8 INTERNATIONAL GOLD STAR      ) Reg. No. 2,479,287

TRADING CORP.,               )

9                              )

              Registrant.    )

10 -----------------------------)

11

12

13

14

15  CONFIDENTIAL EXAMINATION OF LISA ANNE TROYER

16                New York, New York

17            Tuesday, October 14, 2008

18

19

20

21

22

23 Reported by:

24 KRISTIN KOCH, RPR, RMR, CRR, CLR

25 JOB NO. 19188a
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2

3

4

5                       October 14, 2008

6                       9:51 a.m.

7

8

9            Confidential Examination of LISA

10      ANNE TROYER, held at the offices of Cohen,

11      Pontani, Lieberman & Pavane, LLP, 551 Fifth

12      Avenue, New York, New York, before Kristin

13      Koch, a Registered Professional Reporter,

14      Registered Merit Reporter, Certified

15      Realtime Reporter, Certified Livenote

16      Reporter and Notary Public of the State of

17      New York.

18

19

20

21

22

23

24

25
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1

2 A P P E A R A N C E S:

3

4

5

6      SAMUEL FRIEDMAN, ESQ.

7      Attorney for Petitioner

8            225 Broadway - Suite 1804

9            New York, New York 10007

10

11

12

13      COHEN PONTANI LIEBERMAN & PAVANE, LLP

14      Attorneys for Registrant

15            551 Fifth Avenue - Suite 1210

16            New York, New York 10176

17      BY:   ROGER S. THOMPSON, ESQ.

18

19

20

21

22

23 ALSO PRESENT:

24

25      GALINA PINCOW, International Gold Star
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1

2            (Registrant Exhibit 101, Amended

3      Notice of Deposition of Lisa Troyer, marked

4      for identification.)

5                  *     *     *

6            MR. THOMPSON:  Before we get

7      started, counsel have entered into a few

8      stipulations we would like to have on the

9      record.

10            First, that all objections except as

11      to form are reserved.  Second, that the

12      witness may sign the transcript before any

13      notary.  And, third, that I will maintain

14      custody of the original exhibits.

15            Is that right, Mr. Friedman?

16            MR. FRIEDMAN:  Agreed.

17            MR. THOMPSON:  Is there anything

18      else you think we need to have on the

19      record before we get started?

20            MR. FRIEDMAN:  I think you have

21      covered it.

22            MR. THOMPSON:  Okay.  Then we will

23      get started.

24                  *     *     *

25
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1

2 L I S A   A N N E   T R O Y E R,

3      called as a witness, having been duly sworn

4      by a Notary Public, was examined and

5      testified as follows:

6 EXAMINATION BY

7 MR. THOMPSON:

8      Q.    Miss Troyer, thank you for coming.

9      A.    You're welcome.

10      Q.    I have had the reporter show you a

11 document which we had marked as Exhibit 101 and

12 it names a Lisa Troyer of Bunker Hill Cheese

13 Company.  Are you that Lisa Troyer?

14      A.    Yes, I am.

15      Q.    Can you please tell me, are you

16 currently employed?

17      A.    Yes, I am.

18      Q.    And where are you employed?

19      A.    At the Bunker Hill Cheese Company in

20 Millersburg, Ohio.

21      Q.    Could I ask you what you do at the

22 Bunker Hill Cheese Company?

23      A.    I hold a position of vice president

24 of sales.

25      Q.    And what are your duties as vice
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1              Troyer - Confidential

2 president of sales?

3      A.    Oversee the wholesale accounts that

4 we sell and distribute to throughout the United

5 States and foreign territories, managing our

6 broker network and dealing directly with

7 distributor clients.

8      Q.    And how long have you held that

9 position?

10      A.    I came back into the family company

11 in 1987 and pretty much from that point forward

12 began to develop the outside sales beyond what

13 it was at that point in time.

14      Q.    Could you please give me an idea of

15 what the Bunker Hill Cheese Company does?

16      A.    We are a cheese manufacturing

17 company located in north central Ohio.  We

18 purchase cow's milk from area farmers and

19 process that into a variety of specialty

20 cheeses.

21      Q.    And do you sell those cheeses to any

22 particular types of customers?

23      A.    Specialty distributors throughout

24 the United States, Canada, Mexico.  Please ask

25 the question again.
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2      Q.    Well, do you have any particular

3 niche markets into which you sell your cheeses?

4      A.    I would say that we supply to more

5 specialty type distributors.  We are not a

6 commodity manufacturer.  We sell to middle and

7 upper middle class type retail outlets and

8 retailers that service specific ethnic groups.

9      Q.    Could you name some of those ethnic

10 groups?

11      A.    The Russian market here in the

12 United States.  We do have some distribution in

13 Canada that would be supplying similar type

14 markets.  We sell a lot of product to those who

15 are more health conscious, because of the type

16 of raw materials we choose to implement into

17 the manufacturing process.

18      Q.    And what types of raw materials are

19 those?

20      A.    Those would be -- it would be milk

21 that is not treated with artificial growth

22 hormone.  We are servicing a market that wants

23 to purchase product in its purest form without

24 preservatives, additives or, like I said, the

25 artificial growth hormones integrated into the
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2 milk.

3      Q.    And has Bunker Hill Cheese Company

4 always maintained such a target market for its

5 cheeses?

6      A.    I would say that the process that we

7 use has remained the same under the family

8 ownership of the company since 1935.  Because

9 of the development of commodity markets among

10 competitors in the United States we have become

11 what would be called an artisan specialty

12 manufacturer, not because we have changed our

13 process, but that the demand in the marketplace

14 has changed, so our focus has become more

15 targeted in relation to the general population.

16      Q.    And have you in the course of your

17 business dealings ever had business dealings

18 with International Gold Star Trading

19 Corporation?

20      A.    Yes.

21      Q.    What are the nature of those

22 business relations?

23      A.    International Gold Star purchases

24 our product and they distribute it to their

25 client base.
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2      Q.    What specific types of products have

3 they purchased?

4      A.    The yogurt culture cheeses that our

5 company has been making since around 1970.

6      Q.    Anything else?

7      A.    Products that we would classify as

8 specialty variety products like our Old

9 Salzberg style cheese, Havarti type cheeses

10 that we have customized with the addition of

11 the yogurt cultures, naturally smoked product.

12 Pretty much, you know, our whole line has been

13 available for them since we began doing

14 business with them over a decade ago.

15      Q.    Do you remember the first product --

16 well, let me start over.

17            Do you remember your first dealings

18 with International Gold Star?

19      A.    Yes.  Galina contacted me requesting

20 to purchase what we classify as the original

21 yogurt cheese.  Because of dealings with other

22 distributors in the area prior to that I

23 offered to her a limited amount of varieties so

24 as not to cause unfair competition for those

25 who I had already been in a business
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2 relationship with at that time.

3      Q.    Okay.  You mentioned Galina.  Is

4 that Ms. Galina Pincow who is here with us

5 today?

6      A.    That is correct, yes.

7      Q.    Could you detail or put forth in a

8 little more detail that initial conversation

9 where you said you declined to sell her a

10 certain type of cheese?

11      A.    Well, because of, let's say, my

12 basic values, if I am working with a client and

13 I pledge to them not to sell a product that I

14 am selling to them to another potential client,

15 then I give those folks more of an exclusivity

16 and so they know that they are protected in the

17 marketplace.  I do not like to cause any

18 hardship for my clients.  I want to be a

19 supportive supplier.  So, therefore, I will

20 give folks the opportunity to develop the

21 marketplace with specific products so they can,

22 you know, be profitable and I can be profitable

23 and everybody is happy.

24      Q.    Any of these exclusive

25 relationships, are they embodied in written
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2 contracts or --

3      A.    No.  They are based on verbal

4 agreement and people have to take me at my

5 word.

6      Q.    Do you at any time enter into

7 written distributorship agreements?

8      A.    Well, have I signed a contract?  No.

9 In written statements perhaps via e-mail or

10 something to that effect, but not a legal

11 contract, but yeah, written information,

12 especially if somebody in a certain marketplace

13 makes an inquiry as to whether or not I'll sell

14 them product in that environment, I will reply

15 to them either by written letter or via e-mail

16 and tell them no, I'm sorry, I can't sell

17 direct to you because I have appointed this

18 organization as the master distributor for that

19 territory or that type of specialty retailer.

20      Q.    But just to clarify, you have no

21 written exclusive distributorship contracts

22 with any of your customers?

23      A.    Not by legal contract, no.

24      Q.    Do you know at the time you first

25 started dealing with International Gold Star
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2 what the first product you sold to them was?

3      A.    Those items would be the vegetable

4 yogurt cheese and the smoked yogurt cheese

5 under the Heini's brand label and then soon

6 thereafter we developed what we call a Havarti

7 yogurt cheese that we developed specifically

8 for Galina's company to sell under the Babushka

9 Recipe labeling.

10      Q.    Do you know -- could you please

11 explain -- let me start that question over.

12            Could you please explain the way you

13 go about applying labels, if you do, to

14 products that you have private labeled for your

15 customers?

16            MR. FRIEDMAN:  I am just going to

17      object on grounds of leading the witness.

18            MR. THOMPSON:  All right.  Then I

19      will start over.

20      Q.    Have you ever private labeled

21 products?

22      A.    Yes.

23      Q.    Have you ever private labeled

24 products for International Gold Star?

25      A.    Yes.
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2      Q.    Do you remember the first product

3 that you private labeled for Gold Star?

4      A.    The Havarti yogurt cheese under the

5 Babushka's Recipe.

6      Q.    Do you know how labels for the

7 Havarti yogurt cheese became applied to the

8 product that you supplied to them?

9      A.    On our packaging line we received --

10 in this case my recollection is that the labels

11 were produced by Gold Star and shipped to us

12 and they come in rolls and then on our

13 packaging line after the cheese is packed in

14 the specific size and shape that's been

15 designated for that item, then a label is

16 applied and then we pack it in the cases, so my

17 employees are physically applying -- we do not

18 have an automatic labeler to do that job, so my

19 employees would physically apply that label to

20 product that we manufacture for that purpose.

21      Q.    So your employees physically remove

22 the label, slap it on the product, box it up

23 and ship it out?

24      A.    Correct.

25      Q.    Do you remember what the label
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2 looked like for the Havarti yogurt cheese that

3 you first supplied to International Gold Star?

4      A.    Yes.  Having the words Havarti

5 yogurt cheese on it with the list of

6 ingredients.  The artwork was of a

7 grandmother-type illustration, cartoon, however

8 you want to phrase that, wearing a hood that

9 had dual language on it and it was pretty much

10 as Galina had described it would look in the

11 phone conversations prior to the manufacture of

12 that product.  The intent was to expand that

13 line which she had already developed prior to

14 the manufacture of the Havarti yogurt cheese

15 and when we received the label, it was like,

16 okay, this is a cute label and very marketable

17 and we were happy to help develop that product

18 line for them.

19            MR. THOMPSON:  I will ask the

20      reporter to mark then as Exhibit 102 the

21      following document, which is a black and

22      white photocopy of a label which has the

23      name Havarti Yogurt Cheese on it and the

24      words Babushka's Recipe on it.  It also

25      bears in the lower right-hand corner the
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2      Bates number Gold 0001 and I will ask the

3      reporter to show that to you when it's

4      marked.

5            MR. FRIEDMAN:  Just for

6      clarification, you mentioned the number

7      102.  Is that Respondent's or Registrant's

8      102?

9            MR. THOMPSON:  I'm sorry.  That will

10      be Registrant's 102.

11            (Registrant Exhibit 102, photocopy

12      of label, Babushka's Recipe Havarti Yogurt

13      Cheese, Bates stamped GOLD 0001, marked for

14      identification.)

15      Q.    Please let me know when you have had

16 a chance to look at that.

17            (Document review.)

18      A.    Okay.

19      Q.    Is this familiar to you?

20      A.    Yes.

21      Q.    Could you please tell me what it is?

22      A.    It is the artwork from the

23 Babushka's Recipe private label product that my

24 company manufactured specifically and

25 exclusively for the purpose of being sold by
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2 Gold Star under the Babushka's Recipe labeling.

3      Q.    Now, you had described earlier that

4 you had a telephone conversation with

5 Ms. Pincow --

6      A.    Yes.

7      Q.    -- about the Babushka's Recipe label

8 before it came to you.  Do you remember saying

9 that?

10      A.    Yes.

11      Q.    Could you please describe the

12 circumstances of that phone call in more

13 detail.

14      A.    Galina wanted to have a product that

15 she could market exclusively to the Russian

16 market.  As I had mentioned previously, she

17 would have preferred to have the original

18 yogurt cheese made available, but at that time,

19 as I mentioned, there were other clients using

20 that product whom I had pledged to not infringe

21 upon their territory.  As Galina described the

22 concept for Babushka as very home style, very

23 traditional, I believe it was my suggestion

24 that we use our Havarti-type recipe and

25 integrate our yogurt cultures and the yogurt
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2 cheese manufacturing process with the Havarti

3 type and that was the item that Galina and I

4 concluded would be a good item to introduce the

5 Babushka's Recipe cheese -- the semisoft cheese

6 product line.

7      Q.    Do you know who coined the phrase

8 "Babushka's Recipe"?

9      A.    The first time I ever heard it I

10 heard it from Galina.

11      Q.    So it wasn't something that you had

12 had any part in developing?

13      A.    No.

14      Q.    So she came to you with that name?

15      A.    Correct.

16      Q.    Did she tell you at that time if

17 there were any other products which were being

18 sold under that name?

19      A.    My understanding is that, yes, there

20 were other items and that she wanted to expand

21 the line to include semisoft natural cheeses

22 like we manufacture.

23      Q.    And from your understanding, it was

24 International Gold Star who was selling these

25 products and not some third party?
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2      A.    Correct.

3      Q.    Do you remember when you first

4 started selling this Havarti Yogurt Cheese to

5 Gold Star?

6      A.    Prior to the year 2000.

7      Q.    Do you have any records that would

8 substantiate that?

9      A.    I asked my office manager to attempt

10 to find that documentation prior to my trip to

11 New York.  Because of only holding invoices the

12 length of time that's required should there be

13 like an IRS audit she was not able to provide

14 that for me, and our accounts receivable clerk

15 has been hospitalized and was not available to

16 go back further through those records.

17      Q.    So you have no documentation that

18 would help you establish the exact date on

19 which you first started shipping products?

20      A.    Not to my knowledge, as of today.

21      Q.    Is there anything that you could use

22 as a reference point for determining the period

23 of time when you first started selling these

24 products to International Gold Star?

25      A.    In my own personal situation,
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2 because of being a working mother who had the

3 opportunity to work from my home, our

4 relationship with Gold Star began around the

5 time that my daughter Jillian, who was born in

6 1996, was a small toddler and the conversations

7 that I had with Galina and other business

8 clients as well from my home would fit into

9 that timeline around 1998, 1999.

10      Q.    I will show you a document that we

11 have had marked previously with the Bates

12 number GOLD 0209.

13            MR. THOMPSON:  That's in the package

14      I gave you today, Sam.

15      Q.    And I will ask --

16            MR. FRIEDMAN:  I'm sorry, would you

17      repeat that, please.

18            MR. THOMPSON:  I am going to give to

19      the reporter to mark as Exhibit Registrant

20      103 a document that we have had marked that

21      I have handed to you earlier bearing the

22      Bates number GOLD 0209.  I will have that

23      marked as Registrant's 103.

24            MR. FRIEDMAN:  I am just going to

25      place an objection on the record to the
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2      introduction of any documents by Registrant

3      that were not exchanged during the

4      discovery phase of this proceeding, such as

5      R-102.

6            MR. THOMPSON:  I understand.  I will

7      state for the record, as I have told you

8      previously off the record, these are

9      documents which came from third parties and

10      were only received moments before I

11      e-mailed them to you on Friday.

12            MR. FRIEDMAN:  I believe that's

13      irrelevant.

14            MR. THOMPSON:  Okay.

15            (Registrant Exhibit 103, color copy

16      of label Babushka's Recipe Havarti Yogurt

17      Cheese, Bates stamped GOLD 0209, marked for

18      identification.)

19      Q.    Let me know when you have had a

20 chance to look at that.

21      A.    Okay.

22            (Document review.)

23            MR. THOMPSON:  Let me just take a

24      moment before I ask you questions.

25            I just received copies of further
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2      documents which I will hand to you, Sam.  I

3      will probably use them later, but I just

4      had them come in from my client earlier

5      today.

6            MR. FRIEDMAN:  So you are producing

7      additional documents now?

8            MR. THOMPSON:  Yes.  I will not be

9      using them in this deposition, but I am

10      giving them to you today.

11            MR. FRIEDMAN:  And these documents

12      are numbered GOLD 0226 through GOLD 0299.

13            MR. THOMPSON:  I will presume you

14      got the numbers right.  Yes.

15            MR. FRIEDMAN:  Okay.  Again, these

16      are being handed to me for the first time

17      today and I object to the introduction of

18      any documents not previously exchanged

19      during discovery.

20            MR. THOMPSON:  For the record, these

21      documents aren't being introduced right

22      now.

23            MR. FRIEDMAN:  These documents are

24      from your client?

25            MR. THOMPSON:  Some of them are.
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2      Towards the end of the pile there are

3      documents that were not from my client.  Up

4      to 285, I think, were invoices from the

5      client, and then starting at 286 to 299

6      these are -- some of them may have been in

7      their files, but not all of them.  When I

8      go through them in more detail I can advise

9      you.  I think 291 through 299 came in from

10      Ms. Lubenskaya last week.  The other

11      documents, 286 through 289, were available

12      to my client before.  I just point out,

13      however, that they weren't asked for during

14      discovery and I am still entitled to rely

15      on documents that had not been asked for

16      during my testimony period.

17            MR. FRIEDMAN:  You are stating that

18      these documents are not responsive to any

19      document request, interrogatory or request

20      for admission?

21            MR. THOMPSON:  I believe that would

22      be correct.

23            MR. FRIEDMAN:  That would be hard to

24      believe.

25            MR. THOMPSON:  Okay.



TSG Reporting - Worldwide   (877) 702-9580

Page 23

1              Troyer - Confidential

2 BY MR. THOMPSON:

3      Q.    Now, back to Registrant 103, do you

4 recognize this document?

5      A.    Yes.

6      Q.    Can you please describe what it is?

7      A.    It is a color rendition of the

8 Babushka's Recipe label for the Havarti Yogurt

9 Cheese that my company manufactures for Gold

10 Star.

11      Q.    And this color copy 103 is similar

12 or identical to 102, except for its being in

13 color?

14      A.    Correct.

15      Q.    And for the fact that in the upper

16 left-hand corner of the color copy there is

17 some handwriting?

18      A.    Correct.

19      Q.    Is that your handwriting?

20      A.    I do not think so.

21      Q.    It says, for the record, "new

22 7/12/99."  For our purposes today, I will

23 represent to you that this document was

24 provided to us by the printing company.

25            And does the date 7/12/99 seem
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2 consistent with your recollection of when you

3 began selling the Havarti Yogurt Cheese?

4            MR. FRIEDMAN:  Leading the witness.

5      Objection.

6            MR. THOMPSON:  You can answer.

7      A.    Yes.

8      Q.    From what you said before, that date

9 falls within the time frame that you thought

10 you started selling that product?

11      A.    Correct.

12      Q.    Since the time of 1999, the past

13 nine years or so, have you sold other products

14 in addition to the soft cheeses to Gold Star?

15      A.    We have sold to Gold Star the

16 semisoft cheeses that we manufacture, and not

17 only the Havarti Yogurt Cheese type, but, yes,

18 also flavored cheeses, but we are a

19 manufacturer of semisoft cheeses, so that's

20 what we sell to them.

21      Q.    Let me be more clear with my

22 question.

23            Have you sold any products other

24 than those bearing a Babushka's Recipe label?

25      A.    Yes.
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2      Q.    What types of other cheeses have you

3 sold to them?

4      A.    We sell yogurt cheese, lacy baby

5 swiss under the Heini's brand name.  We have

6 also sold private label items.  The

7 Old Salzberg label, Hunter's cheese which is a

8 natural smoked variation of the Old Salzberg,

9 hot pepper cheeses, garlic and sun dried tomato

10 cheeses.  There are several items in our

11 product line both under our brand and then

12 those specific exclusive items that we have

13 developed for Gold Star that we make available

14 to them.

15      Q.    And you had mentioned two particular

16 names.  One of them was Heini's.  That's

17 H-E-I-N-I apostrophe S?

18      A.    Correct.  That's the retail brand

19 name that we market product under.

20      Q.    And that is then a Bunker Hill

21 Cheese trademark, Heini's?

22      A.    Yes.

23      Q.    How about Old Salzberg, you did

24 mention that, is that a Bunker Hill trademark?

25      A.    That is an item that we make
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2 exclusively for Gold Star.  We have for several

3 years.  We do not sell that product to anyone

4 else under that name, nor do we sell the

5 Hunter's cheese to any other company, thus

6 referring back to my awarding exclusivity to

7 clients, especially for items that they bring

8 to us that they initiate and develop and then

9 we manufacture predicated on their R&D work.

10            MR. THOMPSON:  Do you mind if we

11      just take a three- or four-minute break

12      while I check out some of these color

13      copies that I have.

14            MR. FRIEDMAN:  Go ahead.

15            (Recess was taken from 10:30 to

16      10:31.)

17            (Registrant Exhibit 104, Heini's All

18      Natural Yogurt Cultured Semisoft Part-Skim

19      Cheese, Original Flavor plastic wrapper,

20      Bates stamped GOLD 0286, marked for

21      identification.)

22            (Registrant Exhibit 105, Amish

23      Gourmet Yogurt Cheese, Semisoft Part-Skim

24      Cheese label, Bates stamped GOLD 0289,

25      marked for identification.)
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2            (Registrant Exhibit 106, Amish

3      Valley Colby Cheese label, Bates stamped

4      GOLD 0288, marked for identification.)

5 BY MR. THOMPSON:

6      Q.    I will first ask you to take a look

7 at something we have had marked as Registrant

8 104, and after you have had a chance to look at

9 it, I will ask you if you can identify it.

10      A.    Okay.

11      Q.    Are you finished?

12      A.    Yes.

13      Q.    Can you identify that?

14      A.    This is the printed Cryovac bag that

15 we package our original flavored yogurt cheese

16 in.

17            MR. FRIEDMAN:  Could you please read

18      back that question.

19            (Record read.)

20      Q.    And by "we," you mean Bunker Hill

21 Cheese?

22      A.    Correct.

23      Q.    Now, it has on it a picture of a

24 buggy with a horse in front of a farm; is that

25 right?



TSG Reporting - Worldwide   (877) 702-9580

Page 28

1              Troyer - Confidential

2      A.    Yes.

3      Q.    And the name Heini's, H-E-I-N-I

4 apostrophe S; is that right?

5      A.    Yes.

6      Q.    And that's the same mark we had

7 discussed earlier as the name mark belonging to

8 Bunker Hill Cheese; is that right?

9      A.    Yes.

10      Q.    Can you tell me when you first

11 started selling this product?

12      A.    In 1971.

13      Q.    And did it at all times have a label

14 similar to this on it?

15      A.    No.

16      Q.    When did you first start selling it

17 with this label?

18      A.    I would say the bag invoices would

19 substantiate this, but I believe late 2002 or

20 2003, because we were required by the FDA to

21 make some changes, so we had this new rendition

22 developed.

23      Q.    When did you first start selling

24 this yogurt cheese with the Heini's name with

25 that picture of a buggy on it?
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2      A.    2003.

3      Q.    2003.  Subsequent to that time --

4            MR. FRIEDMAN:  I just would like to

5      place my objection on the record again that

6      this is a document not produced in the

7      exchange in discovery and I have a standing

8      objection.

9            MR. THOMPSON:  Fine.  I will just

10      represent that I don't believe that this

11      was a document that had been specifically

12      requested or would be responsive to your

13      document requests or interrogatories.

14            MR. FRIEDMAN:  I also object to this

15      on grounds of relevance.

16            MR. THOMPSON:  Okay.  We will get to

17      that.

18      Q.    Did there ever come a time when you

19 saw another product in the marketplace which

20 had a label similar to what we have seen as

21 Registrant 104?

22      A.    Yes.

23      Q.    Okay.  And do you know who

24 manufactured that product?

25      A.    That product was manufactured by
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2 Minerva Dairy in Minerva, Ohio.  It was

3 presented to us when Galina and her son James

4 came to visit our factory in 2005 and upon

5 looking at the irrefutable similarity to the

6 packaging we felt that it was an attempt to

7 confuse the consumer.

8      Q.    I will show you what has been marked

9 as Exhibit 105 and ask you to take a look at

10 that.

11      A.    Yes.

12      Q.    Is that the label you were referring

13 to?

14      A.    That's correct.

15      Q.    Do you know for whom Minerva

16 manufactured this product?

17      A.    Yes.

18      Q.    Who was that?

19      A.    For Four Seasons in Brooklyn,

20 New York, and that was substantiated by my

21 conversation with Philip Mueller, the then

22 president of Minerva Dairy.

23      Q.    So the name Four Seasons Dairy

24 appears at the bottom of Exhibit 105; is that

25 correct?
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2      A.    Correct.

3      Q.    So did you learn from Mr. Mueller --

4 that's M-U-E-L-L-E-R, I presume?

5      A.    M-U-E-L-L-E-R, yes.

6      Q.    Did you learn from Mr. Mueller how

7 he came to be manufacturing this product for

8 Four Seasons?

9      A.    Yes.  He said that he had been

10 called by them to avail to Four Seasons --

11            MR. FRIEDMAN:  I just note my

12      objection on grounds of hearsay.

13            MR. THOMPSON:  Go ahead.  You can

14      continue to answer.

15      A.    After the package was presented for

16 our observation -- and when I say "our," I mean

17 myself, my sister, LeeAnne Martin, who

18 photographed this picture at the Mount Hope

19 Auction Barn in Mount Hope, Ohio.

20            MR. FRIEDMAN:  Can you just state

21      what this picture is.

22            MR. THOMPSON:  I was just going to

23      wait for her to finish.

24      Q.    When you were holding in your hand

25 something that you referred to as "this
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2 picture," could you just state for the record

3 what that was with the exhibit number?

4      A.    The Amish buggy, Exhibit 104.

5      Q.    Just for purposes of the record,

6 it's helpful if you are holding a document to

7 use the exhibit number so that the record is

8 clear.

9      A.    Forgive my oversight.

10      Q.    No problem.  Just please continue.

11      A.    When Galina and James Pincow came to

12 visit the corporate office of Bunker Hill

13 Cheese in 2005 I believe it was, my sister,

14 LeeAnne Martin, who took the physical

15 photograph of the Amish buggy that appears on

16 the yogurt cheese packaging, Exhibit 104, and

17 our wholesale manager, Levi Keim Jr., my

18 husband Robert Troyer, the operations manager

19 at Bunker Hill Cheese, my parents, Peter

20 Dauwalder, the president of the corporation,

21 and my mother, Nancy Dauwalder, the secretary

22 treasurer of the corporation, and other members

23 of our staff inclusive of my marketing

24 director, Robert Walker, all concluded without

25 any provocation that we all saw the Amish
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2 Gourmet labeling distributed by Four Seasons

3 Dairy in Brooklyn, New York as an attempt to

4 confuse the consumer and basically infringe on

5 our concept that's presented in Exhibit 104.

6            One thing that I would like to add

7 is if you will look at the ingredient listing

8 on Exhibit 104, that substantiates my prior

9 testimony that we were required to make

10 labeling changes predicated on instructions of

11 the FDA, because if you read the ingredient

12 listing on Exhibit 103 and you read the

13 ingredient listing on Exhibit 104, because

14 there is no standard of identity on yogurt

15 cheese, per se, the ingredient listing on

16 Exhibit 103 does reflect labeling from the late

17 1990s and Exhibit 104 displays the ingredient

18 listing that was approved by the FDA after

19 re-evaluation of the label.  And thus too, my

20 sister, LeeAnne Martin, and I own the trademark

21 name "yogurt cultured cheese."  That was filed

22 by our attorney in Atlanta, Georgia, his name

23 is Lee Beitchman, and that is a registered

24 trademark, noting "yogurt culture" appears on

25 the Four Seasons label and we did not license
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2 them to include that phraseology on their label

3 either.

4      Q.    Did you finish?

5      A.    Pardon?

6      Q.    Did you finish your statement?  I

7 don't want to interrupt.

8      A.    The point in that is that this label

9 is quite a bit older than this because of the

10 ingredients.

11      Q.    The first --

12      A.    Yes, Exhibit 103 ingredient listing

13 is different than -- even though the cheese is

14 the same, the FDA, because of standards of

15 identity, required a different order of

16 ingredient listing on Exhibit 104 which was

17 changed in 2003.  I believe if we look at

18 invoices from the Cryovac Company and bills of

19 lading, that identifies this Exhibit 104 as

20 being in the marketplace in 2003, and thus

21 discovering Four Seasons' use of an incredibly

22 similar presentation in 2005, our conclusion is

23 that they were attempting to confuse the

24 consumer.

25            MR. THOMPSON:  I will just ask if we
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2      can go off the record a minute.

3            (Recess was taken from 10:46 to

4      10:51.)

5            (Registrant Exhibit 107, Curwood

6      invoice dated May 30, 2003, marked for

7      identification.)

8            (Registrant Exhibit 108, USA Label

9      Express, Inc. invoice dated 6-10-03, marked

10      for identification.)

11            (Registrant Exhibit 109, Curwood

12      invoice dated June 2, 2003, marked for

13      identification.)

14 BY MR. THOMPSON:

15      Q.    We have had the reporter hand you

16 three documents we have marked as Registrant's

17 107, 108 and 109, but before I ask you to look

18 at that, you had said off the record something

19 you would hope would clarify one of the

20 documents you referred to, so I will ask you to

21 state that on the record.

22      A.    Yes.  When making mention of the

23 label under the name Amish Gourmet, Product

24 Distributed by Four Seasons, that is

25 Exhibit 105.  The previous testimony was doing
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2 a comparison between Exhibit 104 and 005.

3            MR. FRIEDMAN:  I'm sorry, I don't

4      understand.

5      A.    Okay.  Should I --

6      Q.    Please.

7      A.    When I made reference to this label,

8 which I am pointing to --

9            MR. FRIEDMAN:  105?

10      A.    Exhibit 105, I did not name it as

11 105.  I named it as the label that said Amish

12 Gourmet instead of using the exhibit number.

13 So just to clarify I wanted to make reference

14 to the exhibit number for the record.

15            MR. FRIEDMAN:  Thank you.

16      Q.    Now, we have had three documents

17 marked as Registrant 107, 108 and 109.  Are you

18 familiar with these documents?

19            MR. FRIEDMAN:  I am just going to

20      repeat my objection to any documents not

21      exchanged during discovery.  I've never

22      seen these documents before.  Also on

23      grounds of relevance.

24      Q.    Can you please identify what they

25 are?
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2      A.    They are invoices from Curwood

3 Incorporated.  When I made previous reference

4 to Cryovac Company, I believe by that time

5 Curwood had acquired Cryovac.  They are the

6 manufacturer of vacuum sealable bags, or

7 perhaps even Curwood might be a separate

8 company.  That would not be under my

9 jurisdiction as far as purchasing at the

10 company, but a Cryovac bag is a general term

11 used in the cheese industry that describes a

12 bag that can be vacuum sealed, for clarity.

13 There is also a document which is Exhibit 108

14 which is an invoice from USA Label Express in

15 Bolivar, Ohio, that illustrates our order of

16 labels that we purchased to apply to product

17 that we sell to Gold Star.  The development and

18 purchase of those raw materials show dates of

19 2003.

20      Q.    And for the record, Bolivar is

21 spelled B-O-L-I-V-A-R?

22      A.    Yes.

23            MR. FRIEDMAN:  Can I just ask, is

24      this in reference to a particular exhibit

25      number?



TSG Reporting - Worldwide   (877) 702-9580

Page 38

1              Troyer - Confidential

2            MR. THOMPSON:  You are holding 107

3      in your hand.  You are asking if 107 is in

4      relation to any previous exhibit?

5            MR. FRIEDMAN:  No, to the

6      explanation that the witness just gave.  Is

7      she referring to 107 or is there a

8      different --

9      A.    Yes, well, the purchase -- okay.

10 Exhibit 107 is reflective of the purchasing of

11 items similar to Exhibit 104, which would be

12 the bag that has the Heini's brand name and the

13 picture of the Amish buggy featuring "yogurt

14 cultured semisoft part-skim cheese."

15      Q.    And Exhibit 109, does that relate to

16 what type of product?

17      A.    Another purchase order, another

18 invoice, rather, from Curwood billed to us,

19 which would be additional bags.  The

20 Exhibit 107 is an invoice for a 9-by-20 vacuum

21 sealable bag which we would place what we call

22 our deli brick in for distribution.

23 Exhibit 109 is reflective of a 10-by-14 inch

24 vacuum sealable bag that we placed what we

25 classify as a long horn.  Those are just
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2 different sizes of product, but there is a

3 distinction between the brick and the horn in

4 our inventory descriptions.

5      Q.    You referred to 109 as being a

6 10-by-14, but it says 10-by-24?

7      A.    10-by-24, yes.

8      Q.    And, again, Exhibit 108 is what?

9      A.    An invoice for color labels that we

10 purchased from USA Label Express that would

11 substantiate that these items were developed

12 into the new packaging that's reflected on

13 Exhibit 104 in calendar year 2003.

14      Q.    And we haven't discussed what has

15 been marked as Exhibit 106 previously, so I

16 will hand that to you and ask you to take a

17 look at that.

18            MR. FRIEDMAN:  Does it have a

19      number?

20            MR. THOMPSON:  Bates 288.

21      Q.    Please let me know when you have had

22 a chance to look at it.

23      A.    Yes, I have had a chance to look at

24 it.

25            MR. THOMPSON:  Do you want to go off



TSG Reporting - Worldwide   (877) 702-9580

Page 40

1              Troyer - Confidential

2      a second?

3            MR. FRIEDMAN:  Yes, let's go off a

4      second.

5            (Discussion off the record.)

6 BY MR. THOMPSON:

7      Q.    Could you please identify what 106

8 is?

9      A.    106 is a label that Bunker Hill

10 Cheese has developed as part of our general

11 product line.  The color photograph or artist's

12 rendition, rather, that represents the Amish

13 buggy and the artwork, that artwork was created

14 originally by an artist named Wayne Troyer, no

15 relation to me, and that illustration is a

16 registered trademark owned by Bunker Hill

17 Cheese.  That trademark was filed through the

18 office of Lee Beitchman in Atlanta, Georgia.

19      Q.    And to the best of your knowledge,

20 did Bunker Hill Cheese sell the product bearing

21 the label shown in Exhibit 106 before Four

22 Seasons first started selling -- before you

23 first became aware of Four Seasons selling the

24 product shown in Exhibit 105?

25      A.    Yes.  Sales of this product was
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2 prior to discovery of Exhibit 105.

3      Q.    And by "this product," you are

4 referring to Exhibit 106?

5      A.    Correct.

6            MR. THOMPSON:  These I don't have

7      copies of yet, because they are fresh from

8      the store.  I will let you take a look at

9      them first, if you like.  We can go off for

10      a minute.

11            (Recess was taken from 11:02 to

12      11:05.)

13            (Registrant Exhibit 110, Amish

14      Gourmet Yogurt Cheese, Semisoft Part-Skim

15      Cheese, marked for identification.)

16            (Registrant Exhibit 111, New

17      Salzberg Cheese, Part-Skim Milk Semisoft

18      Cheese, marked for identification.)

19            (Registrant Exhibit 112, Amish

20      Country Roll Butter, marked for

21      identification.)

22 BY MR. THOMPSON:

23      Q.    I will state for the record that we

24 have handed you three specimens of products

25 that have labels on them and have now been
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2 marked as Exhibits 110, 111 and 112.

3            MR. FRIEDMAN:  Could we just take a

4      moment so that I can hash out which is

5      which.

6            MR. THOMPSON:  I was going to do

7      that.  Exhibit 110 we have marked as the

8      brick of cheese there which the reporter

9      has marked on the record as being an Amish

10      yogurt cheese with a label which I will

11      represent, no one has to agree with me,

12      similar to what's Exhibit 105.

13            As 111 we have a label for New

14      Salzberg cheese, and 112 a butter package.

15            For the record, we are handing them

16      to the witness containing the actual

17      product of the various cheeses and the

18      butter, but as I will be maintaining the

19      original exhibits in my files, I will be

20      removing the actual products from the

21      labels and only maintaining the labels, and

22      since the label for 112 is a waxy paper,

23      which seems we have some problem with the

24      evidence stickers sticking to it, I may end

25      up having to staple it to them or otherwise
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2      adhering it.

3            Is that all right with you,

4      Mr. Friedman?

5            MR. FRIEDMAN:  I'm sorry, is what

6      all right with me?

7            MR. THOMPSON:  That I remove the

8      products from the interior of these and

9      only maintain the labels of each of these

10      three products and that, if necessary, I

11      can affix the exhibit stickers to

12      Exhibit 112 through some mechanical means

13      necessary to ensure that they stay

14      together.

15            MR. FRIEDMAN:  Well, again, I would

16      renew my objection to any documents not

17      exchanged during the discovery phase of

18      this proceeding, as we are now in the trial

19      phase.  I am reserving my objection.  To

20      the extent that you need to do practical

21      things with these food exhibits so that

22      they don't spoil or otherwise cause

23      problems, I think that would be reasonable.

24 BY MR. THOMPSON:

25      Q.    With that, now that we have taken up
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2 all that time, I will just ask you to take a

3 look at those products and tell me if you can

4 identify them.

5      A.    Yes.

6      Q.    What are they, please, one at a time

7 and by exhibit number.

8      A.    Exhibit 110 is a yogurt cheese

9 distributed by Four Seasons bearing a label

10 with an Amish horse and buggy on it, a label

11 that I identify as inappropriately similar to

12 the labeling that Bunker Hill Cheese

13 integrated -- introduced into the marketplace

14 in 2003.

15            Exhibit 111 is another item

16 distributed by Four Seasons in Brooklyn labeled

17 New Salzberg Cheese which, as I observed, the

18 labeling is exceedingly similar to the

19 Old Salzberg Cheese packaging that Bunker Hill

20 Cheese manufactures exclusively for Gold Star

21 in Brooklyn.

22            I see the third exhibit, being

23 Exhibit 112, a parchment-wrapped piece of

24 butter bearing a label with an Amish horse and

25 buggy on it which is similar in shape and
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2 presentation to the Amish roll butter that

3 Bunker Hill Cheese has marketed, which is made

4 from the cream that is a byproduct of the

5 cheese manufacturing process.  I don't know

6 what else to say about it.

7      Q.    Have you ever been made aware of the

8 sales of a New Salzberg cheese before today?

9      A.    Yes.

10      Q.    What were the circumstances of your

11 becoming aware of that?

12      A.    Being informed by Galina Pincow from

13 Gold Star that Four Seasons was soliciting what

14 she deemed to be her customer base with a

15 product that was a duplication of what she had

16 already introduced to her client base in the

17 Russian market in the greater New York area.

18      Q.    Did you at that time get the

19 opportunity to inspect a New Salzberg label?

20            MR. FRIEDMAN:  Objection.

21      Ambiguous.

22      Q.    At the time that Galina Pincow

23 brought to your attention the introduction of

24 this New Salzberg product to the marketplace,

25 did she provide you with a copy or a sample or
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2 a specimen of a New Salzberg label?

3      A.    That, I believe, was made available

4 to my husband, Robert Troyer.  I do not recall

5 seeing that item upon the previously-referenced

6 visit in 2005, but I believe if it was not

7 simultaneous, it was soon thereafter, to my

8 recollection.

9      Q.    And that was after you had

10 introduced into the marketplace the Old

11 Salzberg cheese sold to International Gold Star

12 trading; is that right?

13      A.    Correct.

14            MR. FRIEDMAN:  Leading.

15            Just for the record, I made an

16      objection that he is leading the witness.

17            MR. THOMPSON:  I may be done, if you

18      just give me two or three minutes to look

19      over my notes and my papers.

20            MR. FRIEDMAN:  Why not.

21            (Recess was taken from 11:17 to

22      11:24.)

23            MR. THOMPSON:  We are back on the

24      record, Ms. Troyer.  I have concluded my

25      direct examination.  I thank you for your
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2      assistance and cooperation.

3            THE WITNESS:  You are very welcome.

4            MR. THOMPSON:  Mr. Friedman, your

5      witness.

6            MR. FRIEDMAN:  Can I just take two

7      or three more minutes to review?

8            MR. THOMPSON:  Sure.  I'm sorry.

9            (Recess was taken from 11:24 to

10      11:26.)

11 EXAMINATION BY

12 MR. FRIEDMAN:

13      Q.    Miss Troyer, my name is Samuel

14 Friedman and I represent Four Seasons Dairy.

15            Are you represented by a lawyer

16 today?

17      A.    No.

18      Q.    We are here in a room with Roger

19 Thompson.  Has he ever been your lawyer?

20      A.    No.

21      Q.    Has he been the lawyer for Bunker

22 Hill?

23      A.    No.

24      Q.    Are you aware that Mr. Thompson has

25 written correspondence representing that he is
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2 the lawyer for Bunker Hill?

3      A.    Okay.  Then evidently I am mistaken

4 in my characterization of what representation

5 is.  Because of the infringement that I believe

6 has been perpetrated by Four Seasons and having

7 been brought to our attention by Gold Star,

8 allow me to suggest that I was mistaken in that

9 context, because this would, in fact, be

10 something that would and has negatively

11 affected the business that Bunker Hill Cheese

12 has done with Gold Star.  So my mistake.

13      Q.    So are you then changing your

14 testimony to state that you are represented

15 today by Mr. Thompson?

16      A.    Okay.

17      Q.    And when I say "Mr. Thompson," I am

18 including his law firm, Cohen Pontani.

19            MR. THOMPSON:  Cohen Pontani

20      Lieberman & Pavane.

21      A.    Okay.

22      Q.    Does that change your testimony in

23 any way, the name of Mr. Thompson's law firm,

24 Cohen Pontani, as opposed to Mr. Thompson

25 himself, are you represented by both his firm
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2 and Mr. Thompson?

3      A.    My assumption is if I am being

4 represented by Mr. Thompson as he is part of

5 the law firm, they would also be accessible to

6 represent my best interests.  Correct?

7      Q.    So it's your understanding then that

8 you are represented by Mr. Thompson and his law

9 firm, Cohen Pontani?

10      A.    Okay.

11      Q.    You say that the activities of my

12 client, Four Seasons, have damaged Bunker Hill.

13      A.    Yes.

14      Q.    Are you referring to anything in

15 particular when you say that?

16      A.    The opportunity to not have the

17 consumer base in the Russian market be confused

18 because of the very flagrant duplication and

19 attempt, I believe, to confuse the consumer by

20 Four Seasons so inappropriately producing

21 labeling that is incredibly similar to the

22 labeling produced by Bunker Hill Cheese.

23      Q.    Does Bunker Hill Cheese actually

24 produce labels?

25      A.    Bunker Hill Cheese produces cheese
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2 which is labeled in such a way that it

3 represents the values and the origin of the raw

4 materials that we use to produce that product.

5 By Four Seasons producing or marketing, rather,

6 product, and they have solicited Minerva Dairy

7 in Minerva, Ohio to produce a product similar

8 to the product that is produced by Bunker Hill

9 Cheese and purchased labels from an entity,

10 represents --

11      Q.    Which product are you referring to?

12      A.    Yogurt cultured cheese and --

13      Q.    What brand?

14      A.    Heini's yogurt cultured cheese and

15 also the product we produce for Gold Star

16 marketed as Old Salzberg cheese.

17      Q.    Okay.  With respect to the brand

18 Babushka's Recipe --

19      A.    Yes.

20      Q.    -- is it your understanding that any

21 activities of Four Seasons are causing damage

22 to Bunker Hill?

23      A.    Yes.

24      Q.    Now, when is it that Bunker Hill

25 started selling cheese to International Gold
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2 Star?

3      A.    1998.  It could be earlier, but my

4 recollection would be 1998.

5      Q.    Were you asked at any time to look

6 for documentation in connection with when

7 Bunker Hill started selling cheese to

8 International Gold Star?

9      A.    Probably.

10      Q.    And when was that that you were

11 asked to look for the documentation?

12      A.    Repeat the question.

13      Q.    When?  When were you asked to look

14 for the documentation?

15      A.    You are asking for a date?

16      Q.    If you can roughly estimate.  I will

17 represent to you that this cancellation

18 proceeding has been pending since 2004.  Were

19 you asked in the year 2004 to look for

20 documentation?

21      A.    I don't remember a date, however, I

22 do have recollection of the name Babushka's or

23 references thereto that there was another

24 organization inappropriately attempting to use

25 that name to damage Gold Star.  I know that's a
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2 very general answer, but that is my

3 recollection to the degree that I can

4 illustrate it today.

5      Q.    At this time you no longer have

6 documentation that reflects when Bunker Hill

7 started selling cheese to Gold Star; is that

8 true?

9      A.    I'm not sure.  It might -- it may be

10 filed back among documents, not ones that I

11 have accessible to me today at this location

12 during this questioning.

13      Q.    Has Bunker Hill undertaken a

14 diligent search for such documents if they

15 exist?

16            MR. THOMPSON:  Objection to the

17      form.  I don't know that she would

18      appreciate the legal definition of

19      "diligent" in this context.

20      Q.    A thorough search.

21      A.    I'm not sure.

22      Q.    You are the spokesperson for Bunker

23 Hill with respect to this legal proceeding;

24 correct?

25      A.    Correct, but the search for
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2 documents that were produced to the invoicing

3 and accounts payable, accounts receivable, I do

4 not personally deal with the printing of those

5 documents.  Those would be under the

6 jurisdiction of our accounts receivable clerk,

7 whom I mentioned previously in this testimony

8 is currently hospitalized, and also that of our

9 office manager who would probably have items as

10 old as seven years.

11            MR. THOMPSON:  For the record, I

12      will point out that the Notice of

13      Deposition, Exhibit 101, names Ms. Troyer

14      personally and not the corporation, so for

15      you to characterize her as a spokesperson

16      for Bunker Hill in these proceedings I

17      don't know is necessarily accurate.  She

18      was called here as an individual witness,

19      not as a 30(b)(6) witness on behalf of a

20      corporation.

21            MR. FRIEDMAN:  I will accept that

22      representation.

23      Q.    I'm sorry to hear that one of your

24 employees has been hospitalized, but prior to

25 the hospitalization were they asked to look for
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2 this documentation, as far as you know?

3      A.    Perhaps.

4      Q.    You don't know.  And you are a vice

5 president of Bunker Hill; correct?

6      A.    Yes.

7      Q.    Now, you do not -- your recollection

8 of when Bunker Hill started doing business --

9 started selling cheese to Gold Star is based

10 upon reference to your daughter's age at the

11 time?

12      A.    Yes.

13      Q.    And your daughter was born in 1996?

14      A.    Yes.

15      Q.    When in 1996?

16      A.    On June 3rd.

17      Q.    And you mentioned that your daughter

18 was a toddler at the time.

19      A.    Yes.

20      Q.    When you say "toddler," what do you

21 mean?

22      A.    Approximately the age of 2.

23      Q.    Okay.  So then you would say that

24 when your daughter was approximately 2 is when

25 you first had contact with Gold Star?
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2      A.    I think that that would be an

3 accurate estimate.

4      Q.    And when you say 2, would that

5 include, for example, 2 and a half, 2 and

6 three-quarters?

7      A.    Let's say prior to the year 1999, so

8 she would have turned 3 in June of 1999 and it

9 was well prior to that.

10      Q.    Was she in nursery school at the

11 time?

12      A.    No, she was at home with me, because

13 we did not put her into any kind of outside day

14 care until she began attending preschool at the

15 age of 4.  I was a stay-at-home mom.

16      Q.    And I don't -- I just want to say

17 that I don't mean to imply anything.  I have

18 young children myself.

19      A.    I take no offense at all.

20      Q.    I just wanted to establish a

21 timeline.

22      A.    Thank you.

23      Q.    Okay.  And then when Bunker Hill

24 started selling cheese to Gold Star, it was no

25 particular brand; correct?
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2      A.    It was the Heini's brand as

3 mentioned, the vegetable yogurt cheese, and the

4 smoked yogurt cheese, and then as mentioned

5 previously in testimony, Galina had made an

6 inquiry as to whether she could buy the

7 original variety of yogurt cheese and I

8 declined that because of my ethical stand on

9 having given my word to other distributors.  I

10 informed her that if for some reason at some

11 time in the future that they ceased purchasing

12 that item, that that would be made available to

13 her, but --

14      Q.    Did that time ever come?

15      A.    Yes.

16            MR. THOMPSON:  Excuse me,

17      Mr. Friedman, I will ask you not to

18      interrupt the witness when she is still

19      answering.

20      A.    Yes, but to refer back to what I was

21 explaining to you, because of the perceived

22 palate predicated on Galina's expertise knowing

23 her market, that being the Russian community,

24 she had said that they liked to have something

25 plain as well, which would substantiate not
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2 only the popularity of the original yogurt

3 cheese that we had sold for years prior to

4 Galina and I beginning our business

5 relationship, but because of wanting to work

6 with Gold Star and provide quality product that

7 would be yet another option for sales into the

8 Russian market.

9            MR. FRIEDMAN:  I would just like to

10      move to strike this testimony as

11      non-responsive.  I would ask you to confine

12      yourself to the question that's being asked

13      of you and answer the question that's being

14      asked.

15            THE WITNESS:  And that question is

16      what?

17            MR. FRIEDMAN:  Shall we have the

18      court reporter read back the question?

19            THE WITNESS:  Sure.

20            (Record read.)

21      Q.    So Bunker Hill started selling

22 cheese to Gold Star sometime before 1999, at

23 the very end of 1998, based upon the age of

24 your daughter as being about 2 and a half at

25 that time; correct?
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2      A.    I believe it was prior to the end of

3 1998, but I don't have the exact date of the

4 first invoice.

5      Q.    And the cheese that Bunker Hill sold

6 at that time when it just started selling

7 cheese, what were those cheeses?  Give me the

8 names of the cheeses.

9      A.    Vegetable yogurt cheese and smoked

10 yogurt cheese.

11            MR. THOMPSON:  Just for form, you

12      said when Bunker Hill first started selling

13      cheese.  Did you mean first started selling

14      cheese to Gold Star, which I believe is

15      what the witness understood --

16            MR. FRIEDMAN:  Yes.

17            MR. THOMPSON:  -- or when Bunker

18      Hill first started selling cheese?

19            MR. FRIEDMAN:  To Gold Star.

20            MR. THOMPSON:  Just so the record is

21      clear.

22            MR. FRIEDMAN:  Thank you.

23      Q.    So it was the vegetable yogurt

24 cheese and the smoked yogurt cheese.  And at

25 that time when Bunker Hill started selling this
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2 cheese to Gold Star, was Bunker Hill also

3 selling that cheese, that same cheese, to

4 anybody else?

5      A.    The vegetable yogurt cheese and the

6 smoked yogurt cheese?

7      Q.    Let's talk about the vegetable

8 yogurt cheese.

9      A.    Yes, but not to distributors in the

10 Russian market.

11      Q.    So the exact same cheese was being

12 sold to other food distributors; correct?

13      A.    Outside the greater New York area,

14 yes.

15      Q.    For example, to whom else did Bunker

16 Hill sell that exact same cheese?

17      A.    The vegetable yogurt cheese?

18      Q.    Yes.

19

20

21

22

23            MR. THOMPSON:  I would just like to

24      ask the witness if she considers this

25      information to be trade secret or -- if so,

REDACTED
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2      would you like to have this portion of your

3      deposition marked as confidential?

4            THE WITNESS:  Yes, please.

5            MR. FRIEDMAN:  And pursuant to the

6      rules, I must treat it as confidential for

7      thirty days, during which time you can make

8      any designation you think is appropriate.

9            THE WITNESS:  However, any consumer

10      can walk into any of those entities and

11      find it there, but the channels of

12      distribution I would prefer not be revealed

13      to other businesses.

14      Q.    And that list that you just gave was

15 a non-exclusive list of stores in or about 1998

16 or distributors in or about 1998 to whom you

17 sold the identical vegetable yogurt cheese that

18 you were selling to Gold Star, there were

19 others as well; correct?

20      A.    Say that again, please.

21

22

23

24

25

REDACTED
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2

3

4      Q.    And I am going to ask you the same

5 question with respect to the smoked yogurt

6 cheese that you mentioned.

7            Were you also selling that to other

8 distributors in 1998 apart from Gold Star?

9      A.    Yes, but not in Brooklyn, New York

10 or the greater New York area.

11      Q.    Well, Brooklyn, New York and the

12 greater New York area are two very different

13 areas.

14      A.    Okay.

15      Q.    Do you equate them?

16      A.    What would it be better to say?  No

17 other company that dealt directly with the

18 Russian market in and about Brooklyn, New York.

19 Okay?  Does that clarify that a little bit?

20      Q.    It does clarify it.  Thank you.  And

21 I am going to show you -- we will have to have

22 this marked.

23            MR. FRIEDMAN:  Let's go off the

24      record for just one second.

25            (Petitioner Exhibit 201, Heini's

REDACTED
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2      Original Yogurt Cheese label, marked for

3      identification.)

4 BY MR. FRIEDMAN:

5      Q.    I am showing you this document --

6 this thing marked as Petitioner's 201.  Can you

7 identify it?

8      A.    Yes.  It is an older rendition of

9 packaging that we used to use to represent

10 Heini's original yogurt cheese.

11      Q.    Is that representative of the

12 packaging in which Bunker Hill sold its yogurt

13 cheese to Gold Star in 1998?

14      A.    I'd have to check to be absolutely

15 sure, but I believe in 1998 we were still

16 availing it under the Fountain of Youth

17 branding until the FDA imposed -- I don't know

18 what we call it -- a sanction on the use of

19 that label.  This -- I believe that this

20 packaging would have been, this is from

21 recollection, but probably after 1998, probably

22 between say '98 and '03.

23      Q.    What is between '98 and '03?

24      A.    This rendition of the yogurt cheese

25 packaging.  As mentioned, I'd have to check the
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2 records, but we were very actively marketing

3 this item under the name Heini's Fountain of

4 Youth, however, the FDA required that we ceased

5 using that terminology because they felt

6 perhaps consumers might think it would actually

7 make them younger by consuming it.

8      Q.    This packaging reflects Fountain of

9 Flavor; correct?

10      A.    Correct.

11      Q.    Fountain of Youth you think that

12 Bunker Hill stopped using at what period of

13 time?

14      A.    1998, 1999.  I'd have to go back and

15 look at the original letter received by the FDA

16 in our office.  We were given the opportunity

17 to use some of the stock that we had in

18 inventory until the final determination was

19 made, but somehow, by my recollection today, I

20 am thinking 1999 or 2000, but I well could be

21 mistaken, but prior to this package and what

22 had been in the Russian market for several

23 years, which I believe would have been

24 inclusive of 1998, would have been labeling

25 that referred to it as Heini's Fountain of
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2 Youth.

3      Q.    So is it fair to say then that it

4 would have been quite similar to Petitioner's

5 201, apart from the Fountain of Youth

6 depiction?

7      A.    Please rephrase that.

8      Q.    Heini's own brand of labeling for

9 the yogurt cheese would have been similar to

10 what is marked here as Petitioner's 201, apart

11 from 201 having Fountain of Flavor, it would

12 have said fountain of youth?

13      A.    It would have said, and I am

14 pointing to document Exhibit 201, that above

15 the artwork of the fountain, it would have said

16 Heini's Fountain of Youth instead of saying

17 Heini's Original Yogurt Cheese.  That would be

18 the difference in that packaging.

19      Q.    You mentioned that Bunker Hill owns

20 a trademark for yogurt cheese; is that correct?

21      A.    My sister, LeeAnne Martin, and

22 myself own the trademark on the phrase for

23 semisoft cheese and cheese spreads as

24 classified in the FDA register "yogurt

25 cultured."



TSG Reporting - Worldwide   (877) 702-9580

Page 65

1              Troyer - Confidential

2      Q.    Yogurt cultured cheese?

3      A.    That phraseology is not present on

4 that package because the standard of identity

5 at that point in time when that package was

6 being used, Exhibit 201, was not in question.

7 That was another FDA issue that came after the

8 year 2000.

9      Q.    At the time that Bunker Hill was

10 selling the yogurt cheese to Gold Star in 1998,

11 was Bunker Hill also selling cheese to Beluga

12 Caviar?

13      A.    Yes.  However, we were selling -- we

14 were not selling vegetable yogurt cheese or

15 smoked yogurt cheese to them.  They had not

16 requested those products and so we -- no, let

17 me rephrase that.  I felt it appropriate to

18 make those items available to Gold Star because

19 they were non-competing items.

20      Q.    Which items are you referring to?

21      A.    The vegetable yogurt cheese and the

22 smoked yogurt cheese.  Beluga Caviar, to my

23 recollection, did not want those items.  That's

24 why I felt that that was okay to sell them to

25 Gold Star.
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2      Q.    Were you selling other cheeses to

3 Beluga Caviar at the time in 1998?

4      A.    We were selling the original yogurt

5 cheese and a tomato basil yogurt cheese and I

6 think a jalapeno pepper, but I can't say for

7 absolutely sure.

8      Q.    Is it fair to say that Beluga Caviar

9 serves the Russian market?

10      A.    Yes, but they no longer serve the

11 Russian market.

12      Q.    But in 1998, at the time in

13 question, they did; correct?

14      A.    Yes, but I cannot remember how soon

15 thereafter we ceased doing business with them,

16 because they were indebted and never paid, so I

17 don't know when those dates were.

18      Q.    Now, were there other entities in

19 the New York area in 1998 to whom Bunker Hill

20 also sold cheese, any kind of cheese?

21      A.    In the New York area?

22      Q.    Yes.

23

24

25   They

REDACTED
REDACTED



TSG Reporting - Worldwide   (877) 702-9580

Page 67

1              Troyer - Confidential

2 purchased the original flavor in our packaging,

3 which at that point in time probably still said

4 Heini's Fountain of Youth.

5      Q.    Now, there came a time that rather

6 than provide cheese to Gold Star in Heini's

7 packaging that you started affixing a label

8 that Gold Star supplied to you; correct?

9      A.    Correct.

10      Q.    Did the product itself change in any

11 way that you were supplying to Gold Star at the

12 time that you started affixing Gold Star's

13 labeling?

14      A.    The Babushka's Recipe product, which

15 I believe that's what you are making inference

16 to, was a variation with the basis of the

17 product being a Havarti-style cheese with the

18 yogurt culture blend as an ingredient, thus us

19 terming it Havarti Yogurt Cheese.

20      Q.    Is that the only kind of cheese that

21 you sold to Gold Star under the Babushka's

22 Recipe label?

23            MR. THOMPSON:  In what time frame?

24      Q.    In terms of time frame -- let's go

25 back to the beginning -- I believe that your
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2 testimony, and please correct me if I am wrong,

3 was that it was around or about that date on

4 the label on Respondent's 103?  Let me just

5 show you 103.  I believe you looked at that

6 handwriting on the upper left, you could not

7 recognize the handwriting, but yet it somehow

8 refreshed your recollection that that's about

9 when you started selling cheese to Gold Star

10 and affixing a Babushka's Recipe label to it?

11      A.    Yes.  If that's the way you -- yeah,

12 that's what -- I stand by what I said, yes.

13 But --

14      Q.    Okay.  So I am talking then about

15 this time frame of mid 1999.  Was it a special

16 product for Gold Star or was it the same

17 product that you had been selling under the

18 Heini's label?

19      A.    It was a special product formulated

20 for exclusive use by Gold Star because of what

21 I had mentioned previously, wanting a

22 non-flavored, and when I say non-flavored, no

23 addition of vegetables or peppers or anything

24 like that.

25      Q.    And that's the Havarti cheese.  Now,
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2 were there other cheeses that you sold to Gold

3 Star that were not recipes formulated for Gold

4 Star?

5            MR. THOMPSON:  And, again, we are

6      talking about that same time frame?

7            MR. FRIEDMAN:  That same time frame,

8      1999.  Talking about the beginning.

9      A.    The availability of the other

10 products that Babushka's Recipe labeling was

11 developed for would have been impacted by the

12 length of time we continued doing business with

13 Beluga Caviar until they defaulted on the

14 balances owed to us.  I do not have a date in

15 my mind.  Bearing in mind, though, that when

16 Galina first presented the name "Babushka" in

17 our conversations, it was one of those things

18 where the introduction of that concept to me

19 was probably kind of running hand in hand with

20 the initial development of our business of her

21 selling vegetable yogurt cheese and smoked

22 yogurt cheese.  Many of Galina's conversations

23 with me, we are always in a development mode,

24 so I would feel very safe in saying that the

25 discussions about Babushka's Recipe products
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2 ensued far before that July date in 1999, but

3 because of, you know, day by day -- day in/day

4 out business and bringing an idea to market

5 sometimes, you know, there is time in between

6 the introduction of that idea and it being

7 brought to market, but that name had been

8 introduced to me before that time.

9      Q.    Would it then be your testimony that

10 the date of July 12, 1999 might have simply

11 been a date that you and Galina were in the

12 development phase of your --

13      A.    No, I believe by that time we were

14 already ready to go with that item.

15      Q.    "We" being Bunker Hill?

16      A.    Yes, because --

17      Q.    When you give the testimony now, you

18 are testifying on behalf of Bunker Hill?

19            MR. THOMPSON:  Objection.  I don't

20      know that you can ask her to draw that

21      legal conclusion, if she is testifying on

22      behalf of Bunker Hill.  I will point out

23      she is an officer of Bunker Hill and she

24      has personal knowledge of events that

25      occurred and she can testify of her
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2      personal knowledge of what happened, but

3      that doesn't mean she is testifying on

4      behalf of her corporate employer.  So I

5      would object to that characterization.

6            MR. FRIEDMAN:  Very well.

7      Q.    Is it fair to say you were the

8 primary person at Bunker Hill with

9 responsibility for dealing with the Gold Star

10 account?

11      A.    Yes.

12      Q.    So you had the greatest knowledge at

13 Bunker Hill with respect to dealings with Gold

14 Star?

15      A.    Yes, in the context of conversation

16 and communicating the intentions of product

17 development, yes.  As far as the actual date of

18 invoicing and the manufacturing production

19 date, that would be the responsibility of the

20 one that is managing the manufacturing plant,

21 and then we put into, you know, the

22 manufacturing docket, you know, when -- the day

23 we make it, those items would probably be

24 logged, and that would be something that I

25 don't know how far back those manufacturing
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2 records go.

3      Q.    Did you ever have occasion to see

4 the Babushka's Recipe labels being affixed to

5 the product produced by Bunker Hill?

6      A.    I saw finished product with that

7 label on, yes.

8      Q.    Did you see that in the --

9      A.    Did I stand in the production

10 line --

11            THE COURT REPORTER:  I can't take

12      two people at the same time.

13      Q.    I appreciate your willingness to be

14 forthcoming in your answers, but if we could

15 confine it more to you answering the question

16 that's asked, we will get through this much

17 faster.

18      A.    That's fine.

19      Q.    In the year 1999 did you see the

20 Gold Star cheese product with the Babushka's

21 Recipe label affixed to the product, you

22 personally?

23      A.    I believe I did.

24      Q.    But you are not sure?

25      A.    I'd say I'm 99.5 percent sure.
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2      Q.    Okay.  That's fair.

3            Yet up until the default of Beluga

4 Caviar, as you have characterized it, you were

5 selling some of the same products to Gold Star

6 under the Babushka's Recipe that you were

7 selling to Beluga Caviar; true?

8      A.    Say that again.

9      Q.    I will break it down for you.

10            Bunker Hill was doing business with

11 Beluga Caviar; correct?

12      A.    Correct.

13      Q.    You have mentioned that Beluga

14 Caviar at some point defaulted in obligations

15 to Bunker Hill?

16      A.    Correct.

17      Q.    At around that point Bunker Hill

18 stopped doing business with Beluga Caviar?

19      A.    Correct.

20      Q.    But there was a time that Bunker

21 Hill was selling cheese both to Beluga Caviar

22 and to Gold Star; correct?

23      A.    Yes.

24      Q.    Now, was there a time that Bunker

25 Hill was selling cheese to Gold Star and
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2 affixing the Babushka's Recipe label to it that

3 Bunker Hill was also selling the cheese to

4 Beluga Caviar but under a different label?

5      A.    No.

6      Q.    So the cheese that was sold to Gold

7 Star was always a -- it is your testimony that

8 the cheese sold by Bunker Hill to Gold Star

9 under the Babushka's Recipe label was always a

10 unique recipe?

11      A.    In reference to the Havarti Yogurt

12 Cheese, that being the first product introduced

13 to market with the Babushka's Recipe labeling.

14 Now, after the default of Beluga Caviar --

15      Q.    I have to ask you to stop for a

16 minute.  Now, I am not limiting my question to

17 Havarti Yogurt Cheese.  I am speaking about

18 cheese in general.

19            Was there ever a time that Bunker

20 Hill was selling the same cheese to Beluga

21 Caviar that it was selling to Gold Star?

22      A.    Simultaneously?

23      Q.    At the same time period.  I am not

24 saying on the same day exactly, but in the same

25 period of time.
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2      A.    I would say no.

3      Q.    But you are not sure?

4      A.    I don't know why we would have,

5 seeing that I was not willing to sell Galina

6 things that I was selling to other people.  Why

7 would I contradict myself and sell something --

8 I don't -- that's -- I kind of just -- I try to

9 be consistent in the dealings that I have with

10 my clients.  It's an integrity issue for me.

11      Q.    I just need to test your

12 recollection and knowledge.  That's all I am

13 doing.  I am not implying anything about your

14 integrity or lack of integrity or anything of

15 that sort.

16      A.    No offense taken, sir.

17      Q.    Did Bunker Hill continuously sell

18 Havarti Yogurt Cheese to Gold Star from '99 to

19 present?

20      A.    The documentation of invoicing would

21 let us know the quantity and the frequency of

22 the sale of that product, but I would say yes,

23 we continue to sell to Gold Star product in

24 that recipe format.

25      Q.    And would it be your testimony that
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2 Bunker Hill was during all of this time period

3 from '99 to present applying the Babushka's

4 Recipe label to the product?

5      A.    I do not see the packaging line

6 affixing the label week in and week out, so I

7 don't feel that I can give a very specific

8 answer to that.

9      Q.    Well, then apart from a very

10 specific answer, were there any, as far as you

11 recollect, any interruptions in the sales of

12 the product to Gold Star?

13      A.    I don't know when that would have

14 occurred.

15      Q.    Do you know when, if ever, Gold Star

16 started selling Babushka's Recipe brand cheese

17 to any of its customers?

18            MR. THOMPSON:  Can I just have that

19      read back.

20            (Record read.)

21      A.    I would say beginning in calendar

22 year 1999.

23      Q.    Do you have any personal knowledge

24 of that apart from what you might be assuming?

25 Do you know for a fact when they started?
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2      A.    Whenever the first invoice would

3 have been made, which, again, I assume to be

4 calendar year 1999.

5      Q.    Whose invoice are you referring to

6 when you say "the first invoice"?

7      A.    Bunker Hill Cheese invoicing Gold

8 Star.

9      Q.    Okay.  So you are assuming that that

10 is when Gold Star would start selling to its

11 customers?

12      A.    I don't read all the invoices that

13 are produced at our company.

14      Q.    Was Bunker Hill involved in Gold

15 Star's sales of Babushka's Recipe to Gold

16 Star's customers or was your role limited to

17 supplying the product to Gold Star?

18      A.    Our sales force did not solicit her

19 clients directly.

20      Q.    And did your sales force ever

21 actually sell Gold Star's products?

22      A.    No.

23      Q.    Your sales force never sold products

24 with the name Babushka's Recipe; true?

25      A.    We supply the product to Gold Star
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2 and they sell the product to their client base.

3      Q.    Okay.  And you are not involved in

4 those sales by Gold Star to its client base?

5      A.    I do not have a list of their

6 accounts.

7      Q.    Okay.  Very well.

8            Is it fair to say that your

9 knowledge of the Russian marketplace for

10 cheeses comes from your dealings with Gold Star

11 and Galina Pincow?

12      A.    I have knowledge of the preferences

13 of residents of the Russian market prior to my

14 relationship with Galina, because for

15 approximately five years prior to that I had

16 interaction with personnel from the companies

17 previously stated in my testimony.

18      Q.    That was -- as far as companies that

19 service the Russian marketplace, that was

20 Beluga Caviar?

21

22

23      Q.    Did you continue selling the product

24 to the same -- did you continue selling cheeses

25 to  and ?

REDACTED

REDACTED REDACTED
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2      A.    We continued to sell the original

3 yogurt cheese variety that we had sold to them

4 previously.  As stated, the relationship

5 development with Gold Star began selling

6 vegetable yogurt cheese, smoked yogurt cheese

7 and soon thereafter the development of the

8 Havarti Yogurt Cheese, which based on the

9 knowledge of events was introduced to the

10 Russian market under the Babushka's Recipe

11 labeling.

12      Q.    And can you tell me in what manner

13 Havarti Yogurt Cheese differs from the cheese

14 that you were selling to  and

15  and ?

16      A.    Havarti yogurt cheese has a higher

17 fat content.  Original yogurt cheese

18 nutritional facts would be stated as 8 grams of

19 fat per one ounce serving and 140 milligrams of

20 sodium.  Havarti Yogurt Cheese would be 9 grams

21 of fat per serving and I believe 170 milligrams

22 of sodium per serving.  The butter fat content

23 in Havarti style cheese differs from the fat

24 content in the original yogurt cheese recipe.

25      Q.    Did there come a time that Bunker

REDACTED

REDACTED REDACTED
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2 Hill started selling additional cheeses to Gold

3 Star to affix under their Gold Star label apart

4 from the Havarti cheese?

5            MR. THOMPSON:  Could I have that

6      question read back.

7            MR. FRIEDMAN:  Shall I rephrase the

8      question.

9            MR. THOMPSON:  Please.

10      Q.    After Bunker Hill started selling

11 Havarti cheese to Gold Star, did it sell

12 additional cheeses to Gold Star?

13      A.    Yes.

14      Q.    And what were they?

15      A.    Upon the default of Beluga Caviar we

16 as a company under my recommendation appointed

17 Gold Star as the exclusive master distributor

18 for the Russian market and at that point in

19 time -- okay.  The designation of Gold Star as

20 the master distributor was after we -- after

21 the default of Beluga Caviar, therefore, the

22 original yogurt cheese that had been sold to

23 Beluga Caviar was then made available to Gold

24 Star, and because of the proactivity of her

25 sales force and the measure of sales, that
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2 fortunately we didn't lose even though the

3 other company had defaulted, and the ease of

4 doing business with Gold Star because of their

5 integrity and their ability to pay within terms

6 and it was just a far more positive business

7 relationship, under my recommendation the

8 company chose to designate them as the master

9 distributor in the Russian market.

10      Q.    Can you put a time frame on that,

11 when that happened?

12      A.    That would have been -- I know that

13 designation was prior to 2003.  Exact date, I

14 don't have it, but my marketing director,

15 Robert Walker, would have that documentation in

16 his file, because -- I think it might have been

17 in 2001, because Robert Walker and my husband,

18 Robert Troyer, and I went to visit Robert and

19 Galina Pincow at the Gold Star corporate office

20 and thus negotiated what we felt was in the

21 best interests of those companies and thus

22 assigning Gold Star as the master distributor

23 in the Russian market and from that point on

24 everything basically was directed to their

25 business because of what I had mentioned.
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2      Q.    Was there a lawsuit between Bunker

3 Hill and Beluga Caviar with respect to the

4 default of Beluga Caviar?

5      A.    No.  My father chose to instead of

6 invest his time and resources into filing a

7 lawsuit, take those funds and be proactive in

8 supporting the marketing efforts of Gold Star

9 and other broker network clients and so forth

10 that we had already been working with.  It's

11 not our, you know, desire to -- it wasn't his

12 desire to do that.

13      Q.    Was this default of Beluga Caviar

14 that you mentioned, was it at or about the time

15 that Beluga Caviar went out of business?

16      A.    Probably, because they were

17 non-responsive to telephone calls and the

18 outstanding invoices, I think, amounted to

19 around $180,000, and when we tried to collect,

20 there was not any, you know -- they unplugged

21 the phone.

22      Q.    I am still just asking a few

23 questions to try to get the time frame on the

24 master distributor agreement with Gold Star.

25            Now, let me just ask you in
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2 relationship to 9-11-2001, September 11th, the

3 trip that you and your husband, I believe, took

4 to New York --

5      A.    It probably was soon thereafter.

6      Q.    It was after 9-11?

7      A.    Yes.

8      Q.    At the time that Galina Pincow

9 introduced you to her concept of a Babushka's

10 Recipe brand, were you aware of any other food

11 stuffs for the Russian market having the name

12 Babushka or Babushkino?

13      A.    Like a soft cheese, like a cheese

14 unlike what we manufacture, like a -- I don't

15 know, a spreadable -- I mean, it's -- we

16 manufacture semisoft cheeses.  Having learned

17 about the palate of the Russian market, there

18 is a soft white cheese which I would

19 characterize probably similar to a fresh

20 mozzarella, but not exactly, and that to my

21 recollection was already being marketed under

22 the -- that brand prior to the introduction of

23 the Havarti Yogurt Cheese under the Babushka's

24 Recipe brand.

25            MR. THOMPSON:  When you were
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2      referring to that brand, you were pointing

3      to something.  Could you just state for the

4      record what you were pointing to?

5            THE WITNESS:  Exhibit 103.

6      Q.    Do you know what company was selling

7 the soft mozzarella cheese under the name

8 Babushka or Babushkino?

9      A.    It was not soft mozzarella cheese,

10 it was something similar, but no, I am not

11 acquainted with that manufacturer.

12      Q.    Were you aware of any other cheeses

13 being sold with the name Babushka or Babushkino

14 prior to Galina introducing her concept to you?

15      A.    Any other in addition to what I have

16 already said?  No.

17      Q.    Right.

18      A.    I mean, the name -- I don't -- I

19 don't know.

20      Q.    You don't know --

21      A.    I don't know if she was selling one

22 product or ten products, but we were not --

23      Q.    When you say "she" --

24      A.    Galina from Gold Star.  I know that

25 the Havarti Yogurt Cheese was not the first
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2 product sold under the Babushka's Recipe brand.

3 That is my understanding.

4      Q.    I am asking you with respect to

5 other companies apart from Gold Star.

6            My question is when Galina

7 introduced her concept of Babushka's Recipe for

8 cheeses to you at Bunker Hill, were you aware

9 of other cheeses being sold in the marketplace

10 under the name Babushka's or Babushkino?

11      A.    No.

12      Q.    But you mentioned that there was a

13 soft mozzarella cheese being sold.

14      A.    No, no, no.

15      Q.    Okay.  Please correct me.

16      A.    Let me clarify that.  That soft type

17 of cheese it's my understanding was sold under

18 the Babushka's Recipe through Gold Star, okay,

19 and I was not aware of any other company

20 outside of Gold Star selling anything like

21 that, and having dealt with Russian market

22 distributors for years prior to that I have no

23 recollection of hearing any of them discuss

24 anything related to a Babushka product with me.

25      Q.    Okay.  So that your knowledge of the
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2 Russian marketplace at the time was based upon

3 your discussions with your clients, with

4 ?

5      A.    

6 , which had sold hundreds of thousands of

7 dollars of product from like 1993, maybe even

8 '92, until --

9      Q.    This is Beluga Caviar you are

10 talking about?

11      A.    Yes, those three distributors, the

12 three ones mentioned previously, had sold

13 hundreds of thousands of dollars of our product

14 to the Russian market prior to our relationship

15 development with Gold Star and I have no

16 recollection that any one of those three, who

17 were very primary in that market, selling any

18 product under that name or an inference of that

19 name.

20      Q.    But your testimony is limited to

21 that product.  I am talking about --

22      A.    No, I am talking about the name.

23      Q.    I am talking about any food stuff.

24 Do you know whether Eastern Star sold any food

25 stuff under a name Babushka's or Babushkino at

REDACTED

REDACTED
REDACTED
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2 any time?

3      A.    I am not familiar that they did and

4 they never approached us about manufacturing

5 anything under that label.

6      Q.    But you don't know one way or the

7 other whether they did or didn't?  And I am not

8 limiting this to cheese.  I am just asking you

9 about the name Babushka's in the Russian

10 marketplace.

11      A.    That name was introduced to me by

12 Galina.

13      Q.    Introduced to you by Galina.  And

14 that's the limit of your knowledge with respect

15 to that name.  Is it fair to say that you do

16 not know whether the name Babushka's was a

17 common name for food stuffs in the Russian

18 marketplace?

19      A.    This is just an opinion, but with

20 the extensive interaction that I had for --

21      Q.    I am not asking for opinions.

22            MR. THOMPSON:  She is trying to --

23      A.    I am trying to substantiate why my

24 thought process is as it is.

25      Q.    I am not asking for opinion
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2 testimony.  You are not testifying as an expert

3 witness.  This is fact testimony.

4      A.    This is fact.  For years I dealt

5 with Alex Lembersky from Beluga Caviar.  He was

6 always trying to develop new items.  I believe

7 that he would be somebody that at that time

8 period was considered a driving force in the

9 product development in the Russian market.  I

10 have no recollection of him ever mentioning any

11 products bearing that name or anything similar

12 to it, which it's my assertion, and I know you

13 are not asking for my opinion, but having dealt

14 with somebody for such a length of time and

15 having been inquired upon could we do this and

16 could we do this and could we do this, he never

17 asked me to produce anything either labeled

18 that way -- because he did receive private

19 label product from us under his brand --

20 secondary brand called Healthy Sensation.  That

21 labeling had to be restricted because the FDA

22 took issue with that phraseology.  So him, in

23 my opinion, having been an expert in marketing

24 to the Russian market, cheese, food, whatever,

25 that name was never brought to me by him and
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2 he, you know, having -- his final invoice

3 having been $180,000, most of his invoices over

4 the years were close to that, and take that

5 times five years, he sold an awful lot of

6 product and that was never presented to me as

7 something that he desired to have manufactured

8 or labeled as such.

9      Q.    Thank you.  At what point in time

10 did you first become familiar with a company by

11 the name of Four Seasons Dairy?

12      A.    Well, when -- specifically when --

13 packaging representative of Exhibit 110 would

14 be 2005, however, for several years prior to

15 that there were several different companies

16 from the Brooklyn, New York area that would

17 call us and inquire as to whether or not they

18 could purchase yogurt cheese, you know, you

19 name it, anything that had been previously sold

20 in the Russian market, there was always another

21 distributor wanting to buy from us, but my

22 stock answer after appointing Gold Star as the

23 master distributor for the Russian market was

24 "you need to call Galina at Gold Star."  She is

25 the one who deals with that.
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2      Q.    Thank you.  I need to repeat the

3 question.

4            When did you first become aware of

5 Four Seasons Dairy?

6      A.    In 2005.

7      Q.    Are you familiar with a company by

8 the name of A&O Corporation?

9      A.    No.

10      Q.    Can you itemize for me, just give me

11 a list of the additional cheeses, if any, that

12 Bunker Hill provides to Gold Star apart from

13 the Havarti Yogurt Cheese?

14      A.    Original yogurt cheese, which --

15 let's say original yogurt cultured cheese,

16 vegetable yogurt cultured cheese, garlic yogurt

17 cultured cheese, lacy baby swiss, Old Salzberg,

18 Hunter's cheese, raw milk cheddar, smoked

19 yogurt cheese.  And then you said in addition

20 to the Havarti yogurt cheese?

21      Q.    Yes.

22      A.    There is a -- there might be more.

23 I -- that's just from memory.  I don't have an

24 invoice in front of me, but substantial

25 variety.
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2      Q.    Do you recollect approximately when

3 the original yogurt cheese you started

4 providing to Gold Star?

5      A.    As soon as we stopped doing business

6 with Beluga Caviar.

7      Q.    So is it fair then to say that with

8 respect to that entire list that you just gave

9 me, it would be when you stopped doing business

10 with Beluga Caviar?

11      A.    The lacy baby swiss, the Old

12 Salzberg, it may well have been prior to that.

13 I don't have an invoice.

14      Q.    Forgive me.  I think that I did not

15 properly limit my question.  I am referring to

16 the Babushka's Recipe brand.  Not, for example,

17 the Salzberg brand.

18            So apart from the Havarti Yogurt

19 Cheese that Bunker Hill is selling or has sold

20 to Gold Star under the Babushka's Recipe brand,

21 are there other cheeses that Bunker Hill sells

22 to Gold Star under a Babushka's Recipe brand?

23      A.    I'm not sure.  That would be -- when

24 Galina's personnel places the order with my

25 wholesale personnel, she designates what
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2 labeling, you know, because it's like there

3 might be some of her clients that want -- you

4 know, the Russian market clients, that she

5 wants to designate a certain amount of

6 inventory under Babushka.  Then there might

7 be -- I mean, even though she is the designated

8 distributor for the Russian market, she does

9 have a client base outside the Russian market,

10 so she implements our branding, the Heini's

11 brand, into some of those other venues.  The

12 percentage of that I guess you would have to

13 look at her billing to her clients to

14 distinguish -- to be able to discern what that

15 is.

16      Q.    Do you know whether Four Seasons

17 sells other dairy products under the Babushka's

18 Recipe brand that are not acquired from Bunker

19 Hill?

20      A.    Excuse me?

21      Q.    Does Gold Star sell other dairy

22 products under the Babushka's Recipe brand that

23 are not acquired from Bunker Hill?

24      A.    My assumption is yes, they do,

25 because they had done that prior to us
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2 producing that item.  Because when that idea

3 was proposed to us, I never was given the

4 impression that this was -- that the Bunker

5 Hill product was the launching product for the

6 Babushka line.  It was already present prior to

7 our participation in it.

8      Q.    I am referring to dairy products.  I

9 am not --

10      A.    Yeah, well, I think I had mentioned

11 to you my knowledge of -- understanding that

12 there was that soft cheese.

13      Q.    The mozzarella-like cheese?

14      A.    And that would have been prior to

15 that 1999 date.  See, I was confused because

16 you had asked about Four Seasons and I don't

17 sell to Four Seasons.

18      Q.    Have you ever testified at

19 deposition before today?

20      A.    In insurance cases concerning Bunker

21 Hill Cheese, but -- you know, a couple of

22 times.

23      Q.    It's fair to say then it was two or

24 three times that you have testified at

25 deposition?
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2      A.    Probably.  Not in recent years.

3      Q.    Have you testified at trial?

4      A.    No.

5      Q.    Did you do anything to prepare for

6 today's deposition?

7      A.    Just reflecting in my own memory

8 some of the events.  This is something that I

9 was invited to come to give my testimony -- was

10 it a week ago Friday.  I think that's when you

11 placed the call to my office to ask me to

12 appear, and between this -- that time and this

13 time I've been like really busy.  I haven't

14 looked at a lot of documents or anything like

15 that other than just briefly conferring with

16 Roger about today's appointment, but it was not

17 anything that I would consider to be extensive

18 preparation.  The information I am giving you

19 is basically from memory.

20      Q.    So you discussed the subject matter

21 of your testimony today with Miss Pincow before

22 coming in; correct?

23      A.    Well, most -- the majority of the

24 discussion concerning anything to do with Four

25 Seasons was probably soon thereafter
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2 Exhibit 110's packaging was made available to

3 me.  This is not something that --

4      Q.    Back in 2005?  You are talking about

5 2005 now?

6      A.    Right.  This isn't --

7      Q.    I am talking about within the past

8 week.

9      A.    Basically reviewing what we already

10 knew prior to that.

11      Q.    You reviewed that with Miss Pincow?

12      A.    Yes.  There was no new information.

13      Q.    Did you review it with Mr. Thompson?

14      A.    Very briefly, but there was no new

15 information.  Perhaps I'm a negligent vice

16 president.

17      Q.    I wouldn't say that.

18            Referring you to Exhibit 103, do you

19 recognize that handwriting, 7/12/99?

20      A.    No.

21      Q.    Apart from the product sold by Four

22 Seasons Dairy called Amish Gourmet and apart

23 from Bunker Hill's dairy products with a horse

24 and carriage on it, have you ever seen any

25 other dairy products being sold with a horse
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2 and carriage on the labeling?

3      A.    Yes.

4      Q.    Is it fair to say that it's quite

5 common in the marketplace to see dairy products

6 sold with a horse and carriage label?

7      A.    Yes, but not represented in such a

8 similar fashion to my product.

9      Q.    Are you aware that there are many

10 registered trademarks for horse and carriage

11 designs for dairy products?

12      A.    Yes.

13      Q.    And if I understood your testimony

14 correctly, it was your sister that took the

15 photograph at a farm --

16      A.    At the Mount Hope Auction Barn in

17 Mount Hope, Ohio as demonstrated on

18 Exhibit 104.

19      Q.    And this was in what year that your

20 sister took the photograph?

21      A.    2003.

22      Q.    And that is represented on 104.  And

23 the design that you claim is very similar is

24 represented on Registrant's Exhibit 110; is

25 that correct?
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2      A.    Correct.  And Exhibit 110's label

3 would have been produced after the fact of

4 Exhibit 104, because of the obvious phraseology

5 that was also duplicated, as well as the

6 concept of the label.

7      Q.    You have testified that you and, I

8 believe, your sister own a trademark for yogurt

9 cultured cheese?

10      A.    Yes, the words "yogurt culture" in

11 the application of semisoft cheeses and cheese

12 spreads, and, again, that was filed by Lee

13 Beitchman in Atlanta.

14      Q.    I am looking at the packaging of

15 Registrant Exhibit 104.  I do not see an R with

16 a circle anywhere near the "yogurt cultured" --

17      A.    That bag would have been produced

18 prior to the final ruling of that wording.  I

19 don't know how long Mr. Thompson has had that

20 bag on file, but I do believe that those

21 that -- the first run we did not claim

22 trademark immediately because we were waiting

23 for final ruling from the FDA, but we did not

24 want to cease the production of the product, so

25 the FDA gave us permission to in the interim
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2 use the phraseology "yogurt cultured."  As soon

3 as they gave us final approval, we then applied

4 for the trademark, and those documents would be

5 date traceable to Mr. Beitchman's office.

6      Q.    Okay.  And precisely who are the

7 owners of this mark?

8      A.    Myself and my sister, LeeAnne

9 Martin.

10            MR. THOMPSON:  Just to be clear, by

11      "this mark" you are referring to "yogurt

12      cultured"; is that right, Mr. Friedman?

13            THE WITNESS:  Yes.

14            MR. FRIEDMAN:  Yes.

15      Q.    LeeAnne Martin?

16      A.    Yes.  And the determination of that

17 phraseology was developed in association with

18 the approval of the FDA, because there is no

19 standard of identity for the name "yogurt

20 cheese" and thus they deem anybody using that

21 phraseology specifically to be in error.

22 That's why we changed it on our bag.

23      Q.    I don't see the designation TM in a

24 circle near the "yogurt cultured" --

25      A.    As I mentioned to you --



TSG Reporting - Worldwide   (877) 702-9580

Page 99

1              Troyer - Confidential

2      Q.    You have to allow me to finish the

3 question before you start talking.  That's the

4 rule of a deposition.

5            There is no TM in a circle near it.

6 Is that correct; yes or no?

7      A.    On Exhibit 104?

8      Q.    Correct.

9      A.    Yes.

10      Q.    Are you aware that Mr. Thompson sent

11 a letter complaining of Four Seasons' use of

12 the horse and buggy carriage on their cheese

13 product --

14            MR. THOMPSON:  I'm sorry, were you

15      through with the question?

16            MR. FRIEDMAN:  No, just give me one

17      second to look through my record.

18      Q.    Are you aware that Mr. Thompson sent

19 a letter complaining of Four Seasons' use of

20 the horse and buggy packaging as depicted on

21 Exhibit 110 complaining that it is confusingly

22 similar to the design depicted on Registrant's

23 Exhibit 106?

24      A.    Was I copied on that correspondence?

25      Q.    Were you aware of it, of the fact
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2 that he was sending a letter complaining of its

3 use?

4      A.    I know that there was notification

5 given to Four Seasons that we felt they were

6 trying to confuse the consumer by having

7 similar labeling.

8      Q.    So you were aware that Mr. Thompson

9 was sending correspondence on behalf of Bunker

10 Hill with respect to a complaint about Four

11 Seasons?

12      A.    I'm sure that if I was copied on

13 that, I would say yes, I am aware of that.

14      Q.    See, that's not the question.  It's

15 whether -- do you know or not?  You are making

16 an assumption that you were copied on it.

17 Don't make assumptions.  Just answer the

18 question.

19            MR. THOMPSON:  And I would

20      appreciate your not taking quite that tone

21      with the witness.

22      A.    Have I read correspondence that

23 Mr. Thompson sent to Four Seasons?

24      Q.    That's not the question.

25      A.    Yes.
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2            MR. FRIEDMAN:  Let's read back the

3      question.

4            And with respect to your comment

5      about my tone, Mr. Thompson, I take issue

6      with your characterizing my tone as

7      anything but relaxed.

8            MR. THOMPSON:  Well, I would

9      disagree with your characterization.

10            MR. FRIEDMAN:  Very well.  Let's

11      move on.

12            Read back the question.

13            (Record read.)

14      A.    I will answer yes.

15      Q.    And are you aware that Four Seasons

16 by its counsel sent a letter in response to

17 Mr. Thompson detailing the many differences

18 between the packaging on the Four Seasons

19 product and the Bunker Hill product?

20      A.    I do have some level of recollection

21 on that response, but I would say that's

22 probably subjective.

23      Q.    Do you have -- whether there was a

24 response or not is not subjective and that's

25 the question.  Are you aware that there was a
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2 response?

3            MR. THOMPSON:  I will object to the

4      form of the question only because that was

5      not the question you had asked originally.

6      Your original question characterized the

7      correspondence and that's the way

8      Ms. Troyer read it.  Now, if you want to

9      ask her the question now if she was just

10      aware of the fact that there was

11      correspondence, that's a different question

12      and not the same question, sir.

13      Q.    Are you aware of the fact that there

14 was correspondence to Mr. Thompson from counsel

15 for Four Seasons disputing the claim?

16      A.    Denying similarity, yes.

17      Q.    And are you aware that no further

18 action was then taken by Mr. Thompson to

19 respond to counsel for Four Seasons?

20      A.    Okay.

21      Q.    You are aware of that; yes or no?

22      A.    Yes.

23            MR. FRIEDMAN:  I am going to ask

24      that this letter be marked as Petitioner's

25      202.
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2            (Petitioner Exhibit 202, letter

3      dated January 24, 2006, marked for

4      identification.)

5      Q.    Now, you are --

6      A.    Am I allowed to read this before we

7 resume?

8      Q.    Yes.  You are looking at what's been

9 marked as Petitioner's Exhibit 202.  Please

10 take a moment to look at it, review it, and I

11 ask you have you seen this document before?

12            (Document review.)

13      Q.    As you are reading it, I would just

14 like you to keep in mind that the question is

15 whether you have seen it before.  I am not

16 asking you for an interpretation of the letter.

17      A.    I understand.  I don't remember if I

18 saw this.  I know the issues had been

19 discussed, but can I say without a doubt that I

20 have physically seen this letter, I don't

21 remember.

22      Q.    Thank you.  Now, I am asking you to

23 look at the photograph that your sister took

24 that is on Registrant's 104, the horse and

25 buggy.



TSG Reporting - Worldwide   (877) 702-9580

Page 104

1              Troyer - Confidential

2      A.    Yes.

3      Q.    Is there anything distinctive about

4 the horse and buggy depicted in this

5 photograph?

6            MR. THOMPSON:  First, I will object

7      to the extent you are asking her for a

8      legal conclusion as to what constitutes

9      distinctiveness.  That is a term of art in

10      the field and whether or not this witness

11      is particularly qualified to testify as to

12      that legal term I'm not sure we have

13      established, but if you want to ask her her

14      lay opinion, okay, just so long as we are

15      clear on that.

16      Q.    I am asking with respect to your lay

17 opinion.

18      A.    Okay.  Well, my lay opinion I would

19 say yes, there are distinctives and I reference

20 the documentary that my sister and I executive

21 produced that was broadcast across the country

22 for PBS called The Amish Between Two Worlds.

23 There are several different sects of Amish

24 across the United States.  This particular

25 buggy is representative of the Amish that dwell
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2 in northeastern and north central Ohio and, as

3 mentioned, this photograph was taken at the

4 Mount Hope Sale in Mount Hope, Ohio.  Anyone

5 that has any degree of literate knowledge of

6 the different settlements of Amish across the

7 country would be able to say that that

8 distinctively is a buggy that would be found in

9 the state of Ohio.

10      Q.    Is it your testimony that this buggy

11 would be found only in the state of Ohio?

12      A.    Well, would it be only found in the

13 state of Ohio?  I can't say that conclusively,

14 however, the majority of those members of the

15 old order Amish community specifically that

16 from appearance would be around the Holmes,

17 southern Wayne County and maybe western Stark

18 County area and also Tuscarawas County in Ohio,

19 that is a design that the hierarchy of the

20 church in that area approves of

21 appearance-wise.

22      Q.    I notice that on the design of 104

23 toward the back of the buggy there is sort of a

24 rear window.  Do you see that?

25      A.    Yes.
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2      Q.    Is that one of the things that makes

3 this buggy distinctive?

4      A.    That -- I don't know that that would

5 be a distinctive trait from the design there.

6 I believe this is what would be classified as

7 an Amish station wagon, and I don't mean to be

8 comical, but that would be like a comment, so

9 that the children sitting in the second seat

10 would be able to have an outside view.

11      Q.    Do the children sitting in the

12 second seat at Four Seasons' buggy have a view?

13            MR. THOMPSON:  And you are referring

14      to Exhibit 105.

15      A.    That buggy --

16            MR. FRIEDMAN:  I'm sorry, 110.

17            MR. THOMPSON:  110.  Sorry.

18      A.    The size of that buggy would --

19      Q.    Are you referring to 110?

20      A.    Yes.  The size of that buggy, in my

21 opinion, would be similar to -- or the design,

22 one perhaps maybe found in Lancaster County,

23 Pennsylvania.  Would there be a window on the

24 side?  Perhaps if the design was a bit larger.

25      Q.    You would agree that there is no
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2 window in the Four Seasons buggy?

3      A.    That's correct, but -- I don't

4 see --

5      Q.    And I notice that the window in the

6 Heini's buggy has a little -- what would you

7 call that, a lid on top of that window?

8      A.    It would be like a roll tarp.

9      Q.    Is there a roll tarp on the Four

10 Seasons buggy?

11      A.    No.

12      Q.    I see that also on the Heini's buggy

13 there is a little window toward the front on

14 the side.  Do you see what I am referring to?

15      A.    Yes.

16      Q.    Do you see such a window on the Four

17 Seasons buggy?

18      A.    No.

19      Q.    May I see this again.  I will note

20 that these exhibits that the witness and I are

21 looking at are color exhibits and I note that

22 the Four Seasons buggy -- I'm a little bit

23 color blind, but that looks a bit bluish to me,

24 blue gray, the buggy?

25      A.    Yes.
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2      Q.    Is the Heini's buggy the same color?

3      A.    No.

4      Q.    It appears to me that the rear wheel

5 in the Heini's buggy is larger than the front

6 wheel.  Would you agree with that?

7      A.    Yes, as is the Four Seasons buggy.

8      Q.    That rear wheel looks bigger to you?

9      A.    Yes, it does.

10      Q.    It doesn't to me.

11            MR. THOMPSON:  But you are not the

12      witness.

13            MR. FRIEDMAN:  That's true.

14      Q.    And I notice that as we are sitting

15 here the horse and buggy on the Four Seasons

16 packaging is pointing toward the right, that

17 is, the horse is pointing toward the right.

18            Is it the same orientation for the

19 Heini's horse and buggy?

20      A.    No.  However, I did not see the

21 original photograph of the Four Seasons one,

22 so, in essence, the picture could have been

23 reversed to appear that it was not pointing in

24 the same direction originally.

25      Q.    But comparing the package that is in
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2 front of you as represented by Exhibits 104 and

3 110, the horses and buggies are pointing in

4 different directions?

5      A.    Correct.

6      Q.    Is it fair to say that the

7 backgrounds in the pictures behind the horse

8 and buggies are completely dissimilar?

9      A.    No.

10      Q.    Well, in the Heini's -- behind the

11 Heini's horse and buggy I see what I think one

12 could say is -- what is that, a farmhouse or

13 some sort of house?

14      A.    The similarities I see are two Amish

15 horse and buggies tied to a hitching post,

16 trees in the background, actual photographs as

17 opposed to one being an illustration and the

18 other a photograph.  I see similarities in

19 those characteristics.

20      Q.    Well, in the Four Seasons horse and

21 buggy, in the background we see a street and a

22 street sign; correct?

23      A.    Correct.

24      Q.    In the Heini's horse and buggy we

25 see a pastoral setting where the background is
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2 dominated by a farmhouse; correct?

3            MR. THOMPSON:  Objection to the

4      characterization as "dominated."  That's

5      also a subjective feature.

6      A.    I see both photographs dominated by

7 an Amish buggy pulled by a horse tied to a

8 hitching post.

9            MR. FRIEDMAN:  But the question was

10      with respect to the background and I would

11      just point out that the witness' answer was

12      non-responsive.

13      A.    Acknowledged.

14      Q.    Now, with respect to Salzberg

15 cheese, are you ever aware of a cheese product

16 with the name Salzberg on it other than

17 Heini's -- I'm sorry, Bunker Hill's Salzberg

18 cheese manufactured for Gold Star?

19            MR. THOMPSON:  Could I just have

20      that read back or do you want to start it

21      over?

22            MR. FRIEDMAN:  Let's go off the

23      record for a second.  Can I take a

24      two-minute break.

25            MR. THOMPSON:  Sure.
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2            (Recess was taken from 12:59 to

3      1:08.)

4            MR. FRIEDMAN:  Could you read back

5      the last question.

6            (Record read.)

7            MR. FRIEDMAN:  Is there a problem

8      with the question?

9            MR. THOMPSON:  Because it was an Old

10      Salzberg rather than just Salzberg.  This

11      is the New Salzberg.

12            MR. FRIEDMAN:  I am asking with

13      respect to Salzberg.

14            MR. THOMPSON:  Okay.

15      A.    Am I aware of a product?

16      Q.    Of any Salzberg brand cheeses other

17 than Gold Star's product and the Four Seasons

18 product?

19      A.    Yes.

20      Q.    Could you tell me what you know

21 about the other cheese products with the name

22 Salzberg?

23      A.    A non-domestic product.

24      Q.    From?

25      A.    Europe.
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2      Q.    Does Salzberg represent a

3 geographical location?

4      A.    Austria, I assume.

5      Q.    Isn't it a fact that Salzberg,

6 Austria is known for its cheese, Salzberg

7 cheese?

8      A.    Sure.

9      Q.    So you would agree that the term

10 "Salzberg" for cheese is a common term?

11            MR. THOMPSON:  Object to asking her

12      to characterize it.

13      A.    Repeat that question.

14      Q.    I will rephrase the question.

15            Did Gold Star originate the name

16 Salzberg for cheese?

17      A.    No.

18      Q.    Did Bunker Hill originate the name

19 Salzberg for cheese?

20      A.    No.

21      Q.    Did Heini's originate the name

22 Salzberg for cheese?

23      A.    No.

24      Q.    Salzberg for cheese has been used

25 for hundreds of years; correct?
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2      A.    I don't know.

3      Q.    Is it fair to say that Salzberg for

4 cheese has been used for decades?

5      A.    I don't know.

6      Q.    Are you aware of any other cheeses

7 with the name Salzberg apart from the cheese

8 coming from Salzberg, Austria?

9      A.    Am I aware?

10      Q.    Yes.

11      A.    The Old Salzberg we make for Gold

12 Star and now the New Salzberg manufactured by

13 Minerva Dairy for Four Seasons which came onto

14 the market after the Old Salzberg domestic

15 product.

16      Q.    Do you have any examples of the

17 Salzberg -- what is it -- the Old Salzberg

18 cheese manufactured by Bunker Hill, do you have

19 anything with you?

20      A.    No.

21            MR. THOMPSON:  Could you mark this

22      as Petitioner's 203.

23            (Petitioner Exhibit 203, copy of Old

24      Salzberg Semisoft Cheese label, marked for

25      identification.)
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2      Q.    Petitioner's 203 is a black and

3 white photocopy.  Please review it and can you

4 identify what is depicted in there?

5      A.    What is depicted --

6      Q.    In the photocopy.

7      A.    A picture of a European-esque type

8 photograph and ingredients, nutritional facts

9 and basic information about the product within

10 the package.

11      Q.    Is Bunker Hill involved in the

12 process of affixing the labels to the Old

13 Salzberg cheese that it manufactures for Gold

14 Star?

15      A.    Yes.

16      Q.    Is this the label that Bunker Hill

17 affixes?

18      A.    I believe it is.

19      Q.    Are you aware of any other labels

20 that Bunker Hill affixes onto cheese

21 manufactured for Gold Star under the name

22 Old Salzberg?

23      A.    No.

24      Q.    And is this then the labeling that

25 you claim is infringed by the Four Seasons
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2 labeling depicted on 111?

3      A.    Yes.

4      Q.    And are there any similarities

5 between these two labels other than the name

6 Salzberg?

7      A.    The photograph depicts what can be

8 perceived to be a European scenic photograph.

9      Q.    Referring to which one?

10      A.    It's hard to -- it's hard to compare

11 a black and white photograph and a color

12 photograph.  There are marked differences but

13 similarities as well.

14            MR. THOMPSON:  I won't bother you

15      with going through all of the differences

16      and similarities, but I will ask you to

17      have a look at another product.

18            Could we have this marked as

19      Petitioner's 204.

20            (Petitioner Exhibit 204, Salzberg

21      Cheese From Austria label, marked for

22      identification.)

23      Q.    So P 204 is, again, a black and

24 white photocopy, and do you recognize the

25 product that is depicted in this photocopy?
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2      A.    I do not recall seeing this specific

3 label, but I may well have.

4      Q.    When you mentioned earlier that

5 there is a -- that you were familiar with a

6 cheese with the name Salzberg that comes from

7 Austria --

8      A.    Uh-huh.

9      Q.    -- is this the product that you were

10 thinking of?

11      A.    I knew there was a product produced

12 out of this country called Salzberg cheese.

13      Q.    So then that product might have

14 been -- this particular product that we see in

15 P 204 might have been some other product;

16 correct?

17      A.    I'm assuming that this is the

18 product that you were referring to.

19      Q.    Do you think that Bunker Hill's Old

20 Salzberg cheese is an infringement of the label

21 that we see here in P 204?

22            MR. THOMPSON:  I will object to that

23      question as calling for a legal conclusion

24      and I don't know that we have established

25      all sorts of facts which would be a
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2      predicate for it.

3      Q.    Your lay opinion.

4      A.    The labeling is significantly

5 different.

6      Q.    The name Salzberg is the same?

7      A.    As is the word "cheese."

8            MR. FRIEDMAN:  I have no further

9      questions at this time.

10            MR. THOMPSON:  Okay.  Let me have a

11      minute or two.

12            (Recess was taken from 1:20 to

13      1:24.)

14            MR. THOMPSON:  Concluding the

15      record, I have no further questions and I

16      thank Miss Troyer.

17

18

19                       ---------------------

20                       LISA ANNE TROYER

21

22 Subscribed and sworn to before me

23 this        day of                2008.

24

25 ---------------------------------------
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3

4 STATE OF NEW YORK   )

5                      ) ss.:

6 COUNTY OF NASSAU    )

7

8            I, KRISTIN KOCH, a Notary Public within

9      and for the State of New York, do hereby

10      certify:

11            That LISA ANNE TROYER, the witness

12      whose deposition is hereinbefore set forth,

13      was duly sworn by me and that such

14      deposition is a true record of the

15      testimony given by such witness.

16            I further certify that I am not

17      related to any of the parties to this

18      action by blood or marriage; and that I am

19      in no way interested in the outcome of this

20      matter.

21            IN WITNESS WHEREOF, I have hereunto

22      set my hand this 21st day of October, 2008.

23                       -------------------------

24                       KRISTIN KOCH, RPR, RMR, CRR, CLR

25
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