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Cancellation No. 92041792

MOTION TO SUSPEND PROCEEDINGS

PENDING OUTCOME OF FEDERAL COURT LITIGATION

Pursuant to 37 C.F.R. § 2.1 17(&_1)"'and Trademark Trial and Appeal Board Manual of

Procedure (“TBMP”) § 5 10.02, Registfainth -W. Rickard Seeds, Inc. (“Registrant”) hereby moves

to suspend this cancellation proceeding pending resolution of ongoing federal court litigaﬁon

between the parties concerning the trademark at-issue in this proceeding. In support of this

motion to suspend, Registrant states as fq}lows: ‘
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1. Petitioner Cross Creelg Seed; Inc.,-initia‘ted' this cancellation proceeding on
January 22, 2003, seeking to _canéel'Ri?gistrant’s Ijﬁited States Trademark Registration No.
2,666,400 (“the *400 Reg’istration”)‘f’(;r' the %nark K 326. |

2. Petitioner Cross Creek;»s cuﬁénﬂy involved in litigation against ?Registrant in the’
United States District Court for the Miﬂdle Distﬂct of North Carolina, Civil Aciion No.
1:02CV01004, concerning, among oth,%:r things, the trademark that is the subject of the 400
Registration (the “U.S. District Céurf iitigafcion”j. In the U.S. District Court 1itiéation, Registrant
alleges that Petitioner is viblating the LaﬁhérhAct,‘ 15 U.S.C. § 1125(a), in conn;action wi;ch its
growing and marketing of a tobacco:swée“d product it calls “K 326.” Registrant’s éompléint in the
U.S. District Court litigation also allegc;s vioiétion of the }Plant Variety Protectior; Act, 7 US.C. §
2321 et seq. and North Car'olina,law.- Ab,true and coﬁept copy of Registrant’s Cofnplaint is
attached hereto as Exhibit A. | | |

3. 37CFR.§2.117(a) state;:

Whenevef it shall come to the attehtidﬂ of the Trademark Trial and Appeal
Board that parties to a pending case are engaged in a civil action which

may have a bearing on the case, proceedings before the Board may, be
suspended until termination of the civil actlon

See also General Motors Corp V. Cadzllac Club Fashions Inc., 22 USPQ2d 1933, 1936 37
(TTAB 1992); Marie Claire Album S.A. v Kruger.GmbH & Co. KG, 29 USPQ2d 1792, 1794
(TTAB 1993); TBMP § 510.02(a) (“Ordi};fqrﬂy,ithe_goard will suspend proceedings in the case
befox:e it if the final determination of the oih_er pgoceedipg will have a bearing on th;; issueé
before the Board.”) The rati'onarl_e‘for tlusrule is that, “[t]o the extent that a civil action in
Federal district court involves issues in common with those in a proceeding before tile Bo&d, the

~ decision of the Federal district court is binding upon the Board . ...” TBMP § 510.02(a).
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4. The final d'eterminati(’):ri in tile U.S. District Court litigation willt: have a bearing on
this cancellation proceeding. Spéciﬁ(%ally, in the_: instant cancellation proCeédirig, Petiticiner
asserts that the *400 Registraﬁon shOiﬂd be canceled because K 326 “is an alphhmimeiic code for
a tobacco varietal” (Petition § 4) and is :“a géneri_c term and is therefore not capéible of being
registered.” (/d. 16.) Similarly, in Peiitionér’s Answer and Counterclaims in tli'e U.S. District
Court litigation, Petitioner a_fﬁrmatngi’y' alleged that Registrant has no trademari( rights in K 326
(Answer and Counterclaims ¥ 61—_63),"' instead repeatedly referring to K 326 as a “variety”,bf
tobacco. (/d. 998,9, 13, 16, 19, 23, 47, 60, 6“1, 64; 65.) Petitioner has also “den[ied] K 326 is a
mark’; (Answer § 21.) A true and correct copy of Petitioiler’s Answer and Counterclaims is
attached hereto as Exhibit B.

5. Registrant, in its Reply to Pe‘iitioner’s Counterclaims in the U.S. District Court
litigation, expressly denied the allegatioii that Registrant has no trademark rights in K 326.
(Reply 9 61, 64.) A true anc'l_correct copy of Registrant’s Reply is attached hereti): as Exhibit C.

7. It is therefore clear that this proceeding anci the U.S. District Court '_litigation
involve identical issues—whgther the usé' of the term K 326 pursuant to the Plant Variety
protection Act as a variety of tobacco prei:ludes or limits assertion of any trademaric righfs in the
designation. There is no good reason to waste tiie partiés’ time and money, as welli as the’
Board’s time and resources, to rule on éllggations that Pétiiioner has already pleadéd inaU.S.

District Court action.
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WHEREFORE, Registra;ﬁt prays that this petition to cancel be suspended penlding the outcome
of the U.S. District Court litigation. = |

Respectfully submitted,

Dated: May 5, 2003

Thomas‘ L.
HOWREY S{MON ARNDLD & WHITE LLP
750 Bering Drive ;
Houston, {TX 72057

(713)78

_ George B. Snyder Esq.
- KRAMER LEVIN NAFTALIS & FRANKEL LLP
919 Third Avenue
- New York, NY 10022
(212) 715-9100

| AAittorﬁVéys for Registrant F.W. Rickard Seed,
Inc.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy. of the foregoing MOTION TO SUSPEND
PROCEEDINGS PENDING OUTCOME OF FEDERAL COURT LITIGATION has been
served on May 7 . bl , 2003 by first class mail, postage prepaid, on:

Kenneth S. Kaufman, Esq.

9400 Reach Road o L
Potomac, MD 20854 - :

Thomas L. Casagrange™ :
Attorne\for } dnt F.W. Rickard Seed, Inc.
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“IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

F.W. RICKARD SEEDS, INC. AND.. .
GOLD LEAF SEED COMPANY,

Plaintiffs,

V. .
CROSS CREEK SEEDS, INC., CROSS JURY TRIAL DEMANDED
CREEK FARMS, EDDIE BAKER AND
BILL EARLEY,

Z
=
E
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Defendants.

7 ";_‘COMPLAINT Y
Plaintiffs F.W. Rickard'Sg:eds,'hm. (‘fF:W. Rickard”) and Gold Leaf :Se'ed Company
{(“Gold Leaf”) bring this aqtion agailtést Cross .Crc':ek Seeds, Inc. and Cros$ Creek Farms
(collectively “Cross Creek™), Eddie Baker (“Baker™), and Bill Earley (“Earley"l’) {collectively
“Defendants™) and allege as follows: ' - . |
1. Plaintiff F \W. Rickard is a: corporatwn organized and existing under the laws of
the State of Kentucky, and has its prmcxpal place of business at 4274 Colby Road, Winchester,
Kentucky 40391.
2. Plaintiff Gold Leafis a c&ﬁoraﬁon organized and existing under t};c laws of the
State of South Carolina, and has its pnm::pal place of business at 900 South Fourth Street
" Hartsville, South Carolina 29551,
3. On information and belief,r»:D.efen:daut» CrrosrsACreek Seeds, Inc. is a\f éorporation

:’:'., orgamized and existing under the laws of the State of North Carolina and has its principal place

:jof business at 2000 Vass Road, Raeford, North Carolina 28376, and Defendant Cross Creek




Farms is an uninc-orporjatcd» elitity with its prin;:ipal place of business at 2000 Vass Road,
Raeford, North Carolina 28376.

4, On infonnatic;n and behef, ﬁeféndaﬁi nger is an individual and a resident of the
State of North Carolina whose ;addreés is also believed to be 2000 Vass Roa&, Raeford, North
Carolina 28376. | | |

5. On information and behef, Defendéﬁt Earley is an individual and a resident of thé
State of North Carolina whosé addreés is ﬁelieved to be 302 N. Tumpike R;ad, Laurinburg,

North Carolina, 28352.

JURISI)ICTiOl\E AND VENUE

6. This is an ac;tion for .ilg;ﬁl*ingemem_ of a Plant Variety Protectiﬁn Certification
arising under .thc Plant Variety Protectién Act (;‘PVPA”j, Title 7, United States Code § 2321 et
seq., for unfair competition under thé Lanham Act, 15 U.S.C. §§ 1125(3)(1)@;), (B), and for
conversion, return of chattél, and unjust g:;ru-ich'me.nt‘ under North Carolina commc;n Iaw. Subject
matter jurisdiction is proper;_under 28 USC §§ 1331 and 1338, and under the Lanham Act, 15
U.S.C. § 1121. Diversity jurisdiction att:aches".underZS US.C. § 1332 becausezthe opf;osing
parties are citizens of different states and the amount in controversy excek‘cds $75,000.
Additionally, this Court has sﬁpplementai juris;dictio_n under 28 U.S.C. § ]367'o:ver all :of the
: ‘-‘ Plaintiffs’ non-federal question claims ih'th_a‘t théy form part of the same case or conztrovcrsy.
7. Venue is proéer in this Coi:_lrt Aunider 28 U.S.C. § 1391 because thé Defendants
- reside in this judicial district,‘ and because a substantial part of the events giving rise {0 the claims

-+ have occurred in the State of North Carolina and in this judicial district.



* BACKGROUND

8. Plaintiff F . W. Rickard was founded in 1937 and is a leader in tile development of
high quality tobacco seeds. F.W. Rnckard ﬁas set the standard in the tobacco:f industry for seed
quality, producing seeds with the highesi germihation rate and vigor. FTW' Rickard has
maintained its position a’s‘an industrf leader by eogaging in a program of cox'}tinuoﬁs research
and development, at considerable expense. ﬁe research efforts have focused on primed seed
enhancement and variety developmen# As part of ite business, F.W. Rickerd oas also acquired
ownership of Plant Vanety Protectlon (“PVP“) Certificates issued for certain other tobacco plant
vaneties, specifically PVP Certificate 8300070 covering 2 particular certified tobacco variety
that has been marketed and is known as the “K 326” variety or “K 326 seed.”

9. The K 326 variety was’ ongmally developed by the Northrup ng Company
(“Northrup King”). That particular vanety is a novel flue-cured tobacco variety ;hat is resistant
to root knot nematode. The K 326 vanety is considered by many to be the best tobacco variety
that a flue-cured tobacco farmer can plant if the farmer is seeking to maximize dollars per acre.
The X 326 variety of ﬂue—cg;ed tobacco ~current1y comprises twenty-eight (28%) percent of the
flue-cured tobacco market in the United ‘Seates. | '

10.  Northrup King applied for and was subsequently issued PVP cerﬁﬁcate number

8300070 protecting the K 326 variety on March 26 1984. That PVP certificate (“the 8300070

certificate”) is attached as Exhibit A hereto Under the version of the PVPA in effect at that time,

; the protection and rights afforded by the Act were 1o expire 18 years after the issuance of the
PVP certificate. 7 U.S.C. § 2483(b) (1980) Accordmgly, the 8300070 certificate covering the K

: 2326 variety expired on March 26, 2002.



11. In accordz;ncé_with 7 USC §-24567, notice to the public, by Gold Leaf, that the K
326 variety was protected iunder{ the PVPA _aﬁd that unauthorized prop;gation or sexual
multiplication of the variety ﬁ'as pféﬁibited. Gold Leaf placed on all authorized containers of
seed consisting of the K 326 variety, fxotice‘qf PV P—A protection, in the manneri, shown m Exhibit
. .

12.  Founded in 1995, Plaifx;tliff{Gold_ Leaf is a supplier of high vielding top quality
tobacco flue-cured varieties that come; from"cerfiﬁed tobacco seed. Plaintiff Géld Leaf markets
and sells a large selectién of tobaccb :éeed. iGolvd_L"eaf was the exclusive lice_r;see of Northrup
King for the tobacco variety knoxiqx as K326 Afroxzn 1995 until July 2001, at whic}x time Northrup
King (which had become known as Syr;gﬁcnta ?Seeﬂs, Inc. through as series of sub;equenf MErgers
and acquisitions) assigned its PVP Cértiﬁqétes on toba_ccb_varicties, includiné the 8300070
certificate, to F.W. Rickard. The assignfn‘enrt frqn'_n Syngenta to F.W. Rickard exp%essl}'»included
“the right to sue for past, pfeseﬁt, an;(':iifuture infri_rigement of the PVP Certificates” being
assigned. Exhibit C, at 1. Since that aé§ignment, F.W. Rickard has been the owner of PVP
Certificate 8300070 protecting the K 326 E\;'ariety% ' |

13.  Gold Leaf has cohtinu_ed tg"l_’;e th'e‘exclusij;!e licensee of the K 326 veiriety aﬁer the
assignment to F.W. Rickard. Gold Leaf is also ‘thc exclusive distributor of K 326 for F.W.
Rickard Seeds. | )

14.  On April 12, 2001, duﬁng t}xé term of the 8300070 certificate, Gold Teaf e‘mered’
a contract entitled “Tobacco Seed A’grée’x’pgnt” with; Defendant Cross Creek Farms that was
signed by Defendant Baker under which Cr;sé Cr-eek F anhs égreed to plant an;:l grow seed of the
" K 326 variety during the 2001 growing season on behalf of Gold Leaf (attached as Exhibit D

» . hereto). That contract, also known as a “Grower Agreement” in the industry, provides the terms
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and conditions under which Defendants Baker and Cross Creek Farms were to plant and produce

seed of the K 326 variety on behalf -bf Gold Leaf using 4 acres of land in Hoke Ccunfy, North

Carolina. Ex. D, at 1.

15.  Paragraph 8 of the “Tobacco Seed Agreement” between Gold' Leaf (referred to
therein as “Company”) and Cross Creek Farms (referred to therein as “Grower™) states

specifically:

It is mutually agreed that the title to all stock seed, growing seed crops and seed
produced hereunder shall be ‘and remain in the Company, and that the Grower
shall have no title therein or lien thereon. The Grower agrees not to sell; assign,
transfer, give away, or allow to pass from his possession, any portion of the seed
crop except as provided herein. :

The agreement further provides in paragraph 12:

¢

Upon Grower's failure or refusal to let thé Company harvest all or any portion of
his seed as above specified, the Company may specifically enforce this.agreement
by injunction proceedings or otherwise, and Grower agrees to pay the Company’s
reasonable attorney’s fees in said.action in addition to court costs. -
The agreement further recites that [t]hxs Agreement shall bind the heirs, admlmstrators
€XEecutors, SUCCESSOrs, and assigns of the respectxve partles ” Ex. D, at 3 ({13).
16. On or about November 1, 2002, Deferidant Baker and Defendant' Cross Creek

Seeds, Inc. (2 tobacco seed company owned by Baker) have offered to sell foundation and

certified K 326 tobacco seed. See Letter attached as Exhlbxt E. The letter represents that “Cross

Creek has produced K 326 for 18 years’ and that “our ccruﬁed K 326 maintains the quahty and

“* characteristics of the original K 326.” 14, at 1

17.  In order to have sufficient qﬁantitics of allegedly “certified” K 326 seed available
' to make such commercial offers and sale at this time, Defendants Cross Creek and Baker would

“have had to retained some of the “onginal” K 326 seed grown on behalf of Gold Leaf under the



Growers Agreement, duﬁng the 2001 growing season (or earlier). Altema:ﬁvely, Defendants
would have had to have obtaincd K ,326 éeed from some other unauthorizéd source without
license from Plaintiffs permitting such seed to be propagated or multiplied as a step in marketing
the seed for growing purposes. In elther case, in order to have sufﬁment quantmes of K 326 seed
available for such commercial offers;and sale at this time, the Defendants w_ould have had to
have planted and grown seed of the,K 326 vériety prior to March 26, 20021 which was still
during the valid and enférceable term ;fthe 8300070 c-eftiﬁcate. '

18. At the time of the appii}:atioﬁz fof the 8300070 certificate, Defer;dant Earley was
the Director of Tobacco Breeding for ﬁérﬁhrup K.mg and was the original bree(ier of the variety

i

known as K 326. See Ex. E at 1, 94, lines ”-3 Currently, Earley works excluswely for Cross
Creek and Baker. See Ex E,at1l As the»breeder of thls particular variety of tobacco and as one
involved in the PVP application processafor Northrup King, Earley has full knowledge of the
PVPA, of the 8300070 certificate, and th'ye_rvzrzriét»y c_cvcféd by that cettificate. |

19.  Plaintiffs and F.W. Ricléafd’s predecessors have continuously mark:geted the K 326
variety under the mark “K 326” in‘interstate cémrﬁérqe for at least 18 years. F W Rickard and
Gold Leaf have invested and continﬁe tvo‘:ir_'lvcst suBstaﬁtia]lsums in promoting‘the K 326 variety
‘and seeds. The Plaintiffs ‘hévc developed ‘valﬁ‘abl‘ev goodwill in the mark “K 326;.’ and possess
common law rights in that mark, - o |

20.  Plainhff F.W. Rickard appl-i;;;d to the United States Patent and Trad;:mark Office
for federal trademark registréﬁ;)n of the mark “K 326_” on March 6, 2002, claiming :;date of first

* use in interstate commerce of March 26, 1984 (Application Serial No. 76/378,772). The

~ * application was published for opposition on October 1, 2002,



21. Mbreov_er, Cross Créqk and Baiiér_'ha\'e represented that the K. 326 seed that they
are offering for sale and will sell 1s g‘certiﬁed” under the North Carolina Sé;ed Laws, and the
Defendants are using the mark K '321‘6_10 market such seed without the authorization of F.W.

Rickard or Gold Leaf.

' COUNTT-PVPA INFRINGEMENT

22, Plaintiffs re-allege am_i_f incorporate by reference each of the ‘above-numbered

paragraphs above as set forth hereinQ

23.  Defendants did not have any license or other authorization from Plaintiffs to
sexually reproduce or otherwise propaé?ite the tobacc:b variety known as K 326iduring the term
of the 8300070 certificate other than L@hder the limited terms of the Tobacco St‘eed Agreement
between Gold Leaf and Cross Creek Farms, whlch requlred that all seed of the K 326 Vanety
produced be returned or provided to Gold Leaf

24, Under 7U.S.C. § 2541(3) of the PVPA it is an infringement of the nghts of the
owner of a protected variety to perform without authorization at least the followxqg acts prior to
the expiration of the right to p-lﬁam variety/p-i'r‘)teq‘tion: |

(3) sexually multiply... the variety as a step in marketing (for growing purposes) the
variety; ' A ‘

(5) use seed which had been marked “Unauthotized Pfopaganon Prohibited” or
“Unauthorized Seed Multlphca‘aon Prohlblted” or progeny thereof to propagate the
variety; ...

(8) stock the variety for any of the purposes referred to in paragraphs (1) throx;xgh (7)‘.

“Upon information and belief, Defendants Cross Creek and Baker infringed Plaintiffs’ rights

- under the PVPA signified by the 8300070 certificate prior to the expiration of that certificate by



performing at least one or mo;‘é of the acts listed above without authorizati§n or ijcense from
Plaintiffs. o \

25.  Under 7 US.C. § 2541 of the PVPA, it is an infringement of the rights of the
owner of a protected variety to “instig;\tc or éctively induce performance of any of the foregoing
acts” listed as acts of ihﬁ'ingcment Au_r:ider that se’;tion. Upon information and belief, Defendant
Earley aided and otherwise actively::,ihduc‘ed Defendants Cross Creek and Baker to infringe
Plaintiffs PVPA rights during the te"rifp of the 8300070 certificate by his actsgin attempting to
“insure” that the seed being offered for sale by the other Defendants was a]legeély similar to the
quality and characteristics of the oﬁgiﬁ_al K 326‘ seed offered and sold by dold Leaf. Upon
information and belief, Earley had full knowledge that any such unauthorizéd reproduction,
propagation, use, and/or siocking of seed of the protected K 326 variety during the term of the
PVP certificate would directly violate Pléi};tif@ PVPA rights. | |

26.  Upon information and :bt;,_'vlief, Defendants” acts of infringement Qf the 8300070
certificate prior to its expiration have »Bi‘eAen cam'.ed out in deliberate and willflﬂ disrégard of
Plaintiffs’ rights under the PVPA. .

27.  Because the 8300070 gépiﬁcate iS» ‘now expired, Plaintiffs are iseekin.g only
monetary and increased damages under 7 USC § 2564, and their reasonable attorn;éy fees under

7 U.S.C. § 2565, for such acts of inﬁingefgc_:nt. requested. No injunctive relief uncig:r 7US.C. §

¢+ 2563 is being requested.

COUNT II- BREACH OF CONTRACT
28.  Plaintiffs re-allege and incorporate by reference each of the above-numbered

paragraphs above as set forth herein.



29.  To the extent that the- sourceof the Defendants’ “K 3267 seed currently being
offered for sale is seed of the K 326 tobacco vanety that was retained from plants grown from
the seed stock provided by Gold Leaf under the 2001 Tobacco Seed Agreement- or under a
similar agreement from one or mofe prier gAr‘owing' years, the retention ofl all such seed by
Defendants is a material breach of the aﬁplieable Tobacco Seed Agreemeﬁt contract, which
expressly prohibits the Grower from fa11mg or refusing to allow Gold Leaf to =harvest all or any
portion of the seed grown pursuant to éhe agreement. _

30. By retaining any portioh of the seed of the K 326 variety growe pursuant to the
Tobacco Seed Agreement using seed- stock of that vanety provided by Gold Leaf Defendants
have breached the agreement. A.s a dlrect and prox1mate result of this breach Plamtlffs have
been damaged and are entitled to damages. ’

31.  Moreover, under the terms of the agreement the parties have aéreed tﬁat Gold ‘_
Leaf is entitled to specific performance through lnjunctlon proceedings or otherwrse of the
contractual obligation that Defendant Cross Creek return all seed of the K 326 variety produced
from the seed stock supplied by Gold Leef.» ;A

32.  Under the terms of the.: Gro\;vere Agreement, the Plamntiffs aee entitled to

reasonable attorney’s fees.

" COUNT Il -CONVERSION

33.  Plaintiff’s re-allege and_ineorpofate‘by .refe‘rence each of the aboife—numbered

= . paragraphs above as set forth herein.

34.  Because the Tobacco Seedi'Agreement contract between Gold Leaf and Cross

: Creck (as signed by 'Baker) expressly provides that “the title to all stock seed, growing seed



crops and seed produced llefeuﬁder ;ﬁall be and—remain in the Company, “Cross Cregk' and Baker
either have grown, currenfiy po?seSs;or aljé attémptiﬁg to sell seed that is the property of Gold
Leaf, as provided in that> agreemént. H | | | |

35. By failiqg to return a‘ll seed of tﬁe K 326 vamety produced under the Tobacco
Seed Agreements, Defendanté have ixl;tentio;lally and wrongfully exercised dozr}inion, ownership
and control over seed that is the p‘rc;p:_erty of Plaintiff Gold Leaf pursuant to tﬁe Grower

Agreement. 7

36.  Asaresult, Gold Leaf is entitled to damages equal to the value of the seed at the
time of the wrongful conversion to the :é'_aXtent that any' such seed cannot be returned to Gold Leaf
pursuant to the contract and other applit:;able state law.

37.  Because Defendants’ co’;wersion »of Gold Leaf's property was ; malicious and

willful, Gold Leaf is entitled to punitive damages.

COUNT IV -RETURN OF CHATTEL

38.  Plaintiffs re-allege and iﬁcorpolrateﬁ_ by_i'eference each of the abéve—numbered
paragraphs above as set forth hereih;

39. By retaining in their- posée;ssioﬁ any-seed produced under the ’I;obacco‘ Seed
Agreement, or any progeny of sucI; -seed,l Defendants have retained property of t—he Plaintiffs.
:""" Plaintiffs are entitled 10 immediai:e possessic;n of éﬂl such property, which is hereby aemanded to
be delivered to the Plaintiffs. | - :
| 40. To the extent that sﬁch.deniénd is refused, Defendants are unlawﬁ;liy retaining
“fbpossession of property whose fitle is and at all times has remained in Plaintiffs. Defeﬁdants have

7 Zthcreby deprived Plaintiffs of the use of their property (i.e, the seed produced under the
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agreement and any progeny thei'eto); such that Plaintiffs are entitled to daméges for the period
between when Defendants’ 'unlawﬂx'_lﬂ_ly retained possession until such property is retumed to

Plaintiffs.

COUNT V -UNJUST ENRICHMENT

41.  Plaintiffs ‘re-‘alleg-erb and incorporate by reference each of the :above‘-numbered
paragraphs above as set forth herein.’ '.

42.  To the extent Defendants hav; made any sales of the seed retaini;d from the seed
produced under the Tobacco Seed Agreement, Qr- of the progeny of such seed retained,
Defendants’ conduct as descﬁbgd abo';i;:. has Lresulted»in .an unjust benefit beingt ponfeﬁed upon
Defendants in that Defendants will havé 'bcneﬁted from selling seed for which thé? title is and has
always has been held by gold Leaf under';‘ the éower agreément contract. v‘

43. To the extent Defeﬁdm@ have rﬁade any sales of such seed 6r its progeny,
Defendants did so without authorizatiﬁn ori lééal right. = Defendants have benefited from
obtaining profits that in equxity and géod c;onsciencé beiong to Plaintiffs. »

44.  To the extent Defendants :i;zive xﬁéde any such sales, Defendants’ aéceptaﬁce and
retention of this benefit under thc; circum;ténces renders Defendants’ retention of these benefits
inequitable. - N ‘

45.  As a result, Plaintiffs are ‘t::nﬁtled’ tor daniagesin an amount equal ;;to thelproﬁt
made by the Defendants for aﬁy sale. ofli23;26 seed .retained or produced from see(i rétainc.dby

any of the Defendants under the Tobacco Seed Agreeirnent.
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COUNTY VI- LANHAM ACT VIOLATION

46,  Plaintiff's re-allege and mcorporate by reference each of tht: above-numbered

paragraphs above as set forth herein. : |

47.  Upon information and Ab"elief'}-‘ Defendants Cross Creek and Baker are engaged in
the business of supplying certiﬁedtoﬁ;(.:w s:eedand have recently offered for sale to distributors
and retailers in this ]udlmal district and elsewherc raw and coated tobacco seed described,
labeled, or marked as “K 326 seect " Even to the extent that any of Det‘cndants accused
activities do not involve the productlonr ot sale of any seed of the K 326 vartety obtained or
produced in violation of the PVPA, the partles contracts or applicable state law, Defendants’
offers to sell tobacco seed descnbed or desxgnated under the K 326 mark false]y indicates to
consumers that Defendants’ activities are approved sponsored, or licensed by the Plaintiffs, or
that the Defendants are. afﬁ-hated or otherwxse assomated with F.W. Rickard «‘or Gold Leaf,
Defendant’s unauthorized use of the maték K 326 and the sale of tobacco seed uttder the K 326
mark is likely to cause cont‘ttsion, to cat:ri‘se.mi‘stake, and/or to deceive customer.f; and p'oten'tiall
customers of the parties hthat there | is some af-ﬁl‘irétion, connection, or assoc"’iation ‘of the
Defendants with the Plaintift's. . “ |

48.  The Defendant’s unattthoriied use of K 326 and the sale of the seed under the K
326 mark unjustly enriches Defendants at the expense of Plaintiffs valuable goodwiil
‘ 49. - The Defendant’s acts, as set forth above constltute unfair competltmrt n vmlahon
of the Lanham Act, 15U.S. C. §§ 1125(a)(1)(A) and 1125(a)(1)(B). |
50.  Unless the Defendatlts unlavgful acts of unfaif competition are enjoihcd by this
'. +Court, they will continue, cauéing irreparable injury to the Plaintiffs and to the public, for which

- “there is no adequate remedy at law.



© JURY DEMAND

51.  Pursuant to Rule~38(b).::," f‘ed.‘R. Civ. P., Plaintiffs request a trial by jury.

~ PRAYER FOR RELIEF

WHEREFORE, Plaintiffs F.W. Rickard and Gold Leaf respectfully request judgment in

favor of Plaintiffs and agaiﬁst the Deféilgiants, providing for the following rcmec?ies:

A

Entry of judgment that Defeﬁd}infs hgve infringed and/or actively induéed infringement
of the 8300070 certificate un’deiﬂ;e PVPA during the term of that'certiﬁc?ite;

Damages adequate to compensate for any and all infringement of the 830b070 certificate,
trebling of the damages aWardec:I_Jfor Dcfen‘dants’ willful and deliberate 3nﬁingément of
the 8300070 certificate, and an eii?vard of Plaint'iffs’v reasonable attoméy feé_s;

Entry of temporary, preliminary, and final injunctions prohibiting De;fendants from
planting or from transfening or sélling’t"o a :third party any seed, or progeny of any seed,
of the K 326 variety obtained frorf:if growing the‘seed stock provided by Goll;i Leaf Vunder a
Tobacco Seed Agreement or sim‘ilgr goﬁcffs»ageement;

Entry of judgment that Dcfendéijts' breaphed one or more of the ’Eobaccd Seed
Agreements with Plaintiff Gold Leaf, that Defendants unlawfully converteci Gold Leaf’s
property, and that Defehda_nts »weré’z xinjuéﬂy e_nriciaed by selling seed unlawjﬁﬂly retained
or converted from Plaintiffs; ‘

Entry of an i'njunction for spe_ciﬁc péfforj:nance of the Tobacco Seed Agreé:ment ér for
return of chattel under the applicable state Vlaw | requiring that Dcfendant$ return (or
destroy at Plaintiffs election) all seed of the K 326 tobacco variety, including alleged

foundation and breeder seed, in their possession, cusiody, or control that was obtained by

13



violating the express terms of the AToba;r:cd Seed Agreement or througﬁ any other -
unauthorized or unlicensed means, .. |

Entry of a judgment for ﬁttoniéy’s fees under the terms of the Tobacco $eed Agreement,
Entry of a judgmerii for démageé, togéiher' with interest and cosfs, to compensaie
Plaintiffs for Défendants’ breéch of ‘contract, conversion, and unjust gﬁﬂc}npent to the
extent that there‘aresuch- dam:;lges tﬁét are not ﬁllly remedied by the reéuested award of
injunctive relief; K \

Entry of a punitive -damag-es 1avxgvard for Dcfeﬁdants’ willful and maliciozu"s conversion of
Gold Leaf’s property; . . | »

Entry of temporary, prelinﬁnaf;f and:»permanént‘ injunctive relief enjoix%ing Défendants
and al] those in privy with them -from ﬁsiﬁg the mérk “K 326" ina mannef that is likely to
cause confusion, to cause mlstake and/or to decelve customers and pote;1txal customcrs |
of the parties that there is some afﬁhanon conncctlon or association of Defendants or
Defendants’ tobacco seeds, with the Plamtxffs or Plamtiffs’ tobacco seeds; :

Entry of temporary, prehmmary =and bermanem injunctive rehef enjoining Defendants
and all those in privy with them ffom ﬁolding therﬁseives out n adverti‘sin\g, promotion,
or otherwise as an authorized distr:ﬂa:utor; or représéntative of F.W. Rickard :’or Gold Leaf
or from suggesting that ‘Defendant ’S tobacco seed or activities are approved, sponsored
or licensed by Plaintiffs, or that the Defendants are affiliated or otherwxse assoclated
with, or approved by F.W. Rlckard or Gold Leaf '

Eniry of judgment that FW. Rlckard and Gold Leaf recover all damages they have

sustained as a result of the Defendant’s unfair competition, that any such damages be

14



trebled pursuant to 15 U. SC §1 117(a) and that this is an exceptibnal case entitling
Plaintiffs to their reasonable attomeys fees pursuant to 15 U.S.C. §11 17(3).
L. Such other and ﬁmher rehef as this Court shall deem just and proper.

This the 20th day of Nov embcr 2002.

am / Matdy

: J Donald Cowan, Jr.
N.C. Bar No. 0968
Dixie T. Wells
:N.C. Bar No. 26816
SMITH MOORE LLP
300 N. Greene St., Suite 1400
Greensboro, N.C. 27401
. Telephone: (336) 378-5329
- Facsimile: (336) 378-5400

Susan K. Knoll
- HOWREY, SIMON, ARNOLD & WHITE LLP
750 Bering Drive
Houston, Texas 77057
Telephone: (713) 787-1400
Facsimile: (713) 787-1440

ATTORNEYS FOR PLAINTIFFS
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TE ALY, TG WHOMTHESE, BRESENTS; SHATL, COMES:
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Northrup Ting Co.

W hiereas, THERE HAS BEEN PRESENTED TO THE

Scerctary of Agrliculture

AN APPLICATION REQUESTING A CERTIFICATE OF PROTECTION FOR AN ALLEGED NOVEL VARIETY
OF SEXUALLY REPRODUCED PLANT, THE NAME AND DESCRIPTION OF WHICH ARE CONTAINED IN
THE APPLICATION AND EXHIBITS, A COPY OF WHICH 1§ HEREUNTO ANNEXED AND MADE A PART -
HEREOF, AND THE VARIOUS REQUIREMENTS oF. LAW IN SUCH CASES MADE AND PROVIDED HAVE
BEEN COMPLIED WITH, AND THE TITLE THERETO IS, FROM THE RECORDS OF THE PLAXNT
VARIETY PROTECTION OFFICE, IN THE APPLICANT(S) INDICATED IN THE $SAID COPY, AND
WHERFEAS, UPON DUE EXAMINATION MADE, THE SAID APPLICANT(S) IS (ARE) ADJUDGED

TO BE ENTITLED TO A CERTIFICATE OF PLANT VARIETY PROTECTION UNDER THE LAW,
NQOW, THEREFORE, THIS CERTIFICATE OF PLANT VARIETY PROTECTION 1§ TO GRANT
UNTO THE SAID APPLICANT(S) AND THE SUCCESSORS, HEIRS OR ASSIGNS OF THE SAID APPLI-
CANT(S) FOR THE TERM OF &ighteen *. .YEARS FROM THE DATE OF THIS GRANT, SUBJECT
TO THE PAYMENT OF THE REQUIRED FEES AND PERJODIC REPLENISHMENT OF VIABLE BASIC
SEED OF THE VARIETY IN A PUBLIC REPOSITORY AS PROVIDED BY LAW, THE RIGHT TO EX-
CLUDE OTHERS FROM SELLING THE VARIETY, OR OFFERING IT FOR SALE, OR REPRODUCING IT,
R IMPORTING IT, OR EXPORTING IT, OR USING IT IN'PRODUCING A HYBRID OR DIFFERENT
QIETY THEREFROM, TO THE EXTENT PROVIDED BY THE PLANT VARIETY PROTECTION ACT.
3= UKITED STATES SEED OF THIS VARIETY {1) SHALL BE S0LD BY VARIETY NAME ONLY AS
OF CERTIFIED SEED AND (2) SHALL CONFORM TO THE NUMBER OF GENERATIONS

BY THE OWNER OF THE RIGHTS. (84 STAT. 1542, AS AMENDED, 7 US.C. 2321 ET SEQ)

TOBACCO
: ) 1K324!
AMENDED CERTIFICATE

* v -
- *Oniginal grant NMarch 1984
n gcs',tinmu‘cij @R icreof, S have zeﬂemz(a sef

m}& Aaqzd gnc{ cavbed the seal 9/ Lie E.E’Iéut

Waricty Brotection BGifice & de cgﬁéed
atlhe ity of  Washington, D. C. o
Hha 292k aézgz o,/ Septembenr n

the yean 9/ oun Lowd one Ghousand nirne

lfundred and eighty-nine.

- _-%nl 'Ys{w{y g?v«((afém ‘?,E“
i -R?ﬂ'cdl\/fara/v/dzn(rﬁn; .%-w'(c
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U.5. DEPARTMENT OF AGRICULTURE - S FORM APPRGVED: OMB ND, 0581.0008
AGAICULTURAL MARKETING SERVICE
LIVESTOCK, MGAY,QHMN A& SEED DIVISION No geetifizare for plant variety protection
: y : mey be inved unless s completed sppli-
APPLICATION FOR PLANT VARIETY PROTECTION CERTIFICATE leation form hasi been recelved (6 US.C.
{tnstructions on reverse) 5531, :
1. NAME OF APPLICANT(SI - 2. TEMPORARY DESIGNATION |3, VARIETY NAME
Northrup King Co. McNair 926 K326
4. AQORESS {Sreeer and No ar A, £.0. Ne., City, State, 3nd 2ip Code) } 5, PHONE (inciude sres code) FOR DFFICIAL USE ONLY
1500 Jackson St. NL.E. : PVAD NUMBER
: .. 612-781-5305
Minneapolis, MN 355413 830(}070
6 GENUS AND SPECIES NAME 7. FAMILY NAME {8otanicsl) DATE
o . H 2l 25/ B3 _
Nizotiang tabacum . Solanaceae 2 [Fime
—_— : : N
10: no kR e e,
B KING NAME ) 9. DATE GF DETERAMINATION ZRGUNT FOR FILNG
. i o ls 1,000
Tobacce , o -} December 11, 1981 2 [DATE ,
n ‘ Y 2/25/83
10, 1F THE APPLICANT NAMED 15 NOT & “PERSON,” GIVE FORM OF ORGANIZATION (Corparation, ¥ [AMOUNT FOR CERTIFICATE
partarnihip, sssgeiation, atc.) ? s _ 250 00 _
Corporation & [oare
3)6/84
11 IF (NCOAPORATED, GIVE STATE OF INCORPORATION 12, DATE DF INCORFORATION
Delaware . 1896

13. NAME ARD AQ0RESS OF APPUICANT REFHESENA\'lVES) 14 AN\‘ 'ro sE RVE IN TRIS APFL‘CATION AND RECEIVE ALLPAPERS
Robert W. Romig
Northrup King Co.
1500 lackson St N.E.
Minneapolis, MN 55413

14, CHECK APPROPRIATE BOX FOR EACH ATTACHMENT SUBMITTED

s B Exhibit A, Drigin and Dreeding History of the Viriety fSec ‘e @ Exhibit €, Ohjective Descriptian of the Varicty fReques? form
: Sevzion 52 of 1ae Plast Varicty frotection Act. ). Jrom Plaut Variely Pealectivn Officr. )
b CE Exkibu B, Novcly Statement . 4 D Exhibis D, Additional Description of the Variety
i « - ) s
1%5. DOES THE AFPLICANTISI SPFC!FY YHAT SEEO OF THIS VARIETY BE SOLD BY VARIETY NAME ONLY A5 & CLASS OF CERTIFIEQ
SEED? (Sre Scction d3s) of the Plant Variety Pral«l;on Act) 0] ox 113 Vs, answvar items 16 and 17 priow! | g No
t6. DOES THE APPLICANT(SI SPECIFY THAT THIS VARIETY BE 17. {F “VEB* TDITEM 16, WHICKH CLASSES OF PRODUCTION
LM TED AS TQ NUMBER OF GENEN&TIONS’ . BEYOND BREEDER SEED?Y

a Yo D No ) D Fpwngdatiga D Ragistered D Conifine
18. DD THE APPLICANT{S) FILE FORA P!\DTEC’TIOM OF THE VARIETY IN THE U.S, DR OTHER COUNTRIES?

v Yo [if “Yes, ™ give namer
o s of cauntrier anic Oates)

BNG

D Yas r;‘[ “Yetr, " pive names
of counteax and dareal

1. HAVE RIGKTS BEEN DAANTED N THE US. OROTHER CAQUNTRIES?

No

FThe applicantls] declarc|s) that a viable 1ampie uf bzu: seeds af chis vﬂrlc:y “AlTB: Tornished with 1he application :nd will be re.
plenis fwd upon request in accordance with such repulacionsios may be applicable.

The endersigned applicaut(s} is {are) the owner{s) « ol this sexu:lly rcgrodu:cd novel planc variety, and belizve(s) that the vasiet
discinct, unilarm, and stable as required in Secuon 41, and is cnndu to pm:e:ncm under che provisions of Sectian 42 of lh: 4 nt )
Vaticty Protection Act.

Applicanc(s) is (are) informed dt?fah: represe ‘ptano(m.bn:m cap Jl:oplfdl!l prom:uon and result in penalies.”

SIGNATURE OF A»uczm-.r//‘r( ,;4/ - - DATE

bert W, Romxg

SIGNATURE OF APPLICANT

FORM LMGS-470 19-871 1Edition o1 1-Y8 lr obtolece]
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ORIGIN AND BREEDING HISTORY OF 'K32¢' TOBACCO
P s B R E shiarlag ER N O ) ¢

R ke Anr maer -

The varlety "K326' is derived from'a single plant selection In the F_ from the cross

Coker 139/Coker 319//NC95/McNair 30. We have maintained it sGbsequently as a
Yhure line from tl")_e'F’1 ‘bulk,” We made the cross in the field in the summer of 1971
“at Laurinburg, North Q:iar'oliha,' and grew'the' F, in a greenhouse during the winter
“'0i’1971-72 10 produce F_seed. The F, 10 Fg generations were derived using a

plant-to-row pedigree sys?ei‘n. - . '

Yariety 'K 326 lirst entrered‘_'regi-on'ai small plet test in 1980 and subsequently kas
been in the regional farm test. This variety-has met the standards of the flue-
cured tobacco Yarlety -Evaluation Committee, We first produced breeders seed in
1981, ) ' oo '
Yarjety 'K326' is uniform and stable. No variants have been observed since the F9
generation. T
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8300L70

~ EXHIBITB
NOVELTY STATEMENT FOR 'K326' TOBACCO

Tabacco variety 'K326' is most similar 1o 'Coker 319, bur differs in that 'K326¢ is
resistant to root knot ncmatodc {NC35 resistance); whzreas. ‘Coker 319 is sus-
ceptible.
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Dr. Joseph Higgins
Plant Variety Protecticn Office
National Agricultursl Library
Fifth Fleer =~ °"° A
Beltsville, Marviand 20705

Dear Dr. Higgiés:

I am enclosing data that will support the argument that K309 and X326
differ in levels of disease:resisrance to both bacterial wilt and black

shank. The data used were cellected and published by the Regional Tobacco
Disease Evaluatian Commi ttee. ' :

The hacterial wilt data were: collected at Oxford, N.C. and Florence, §.GC.
and are presented as Percent disease in Table 1. These data are quite
variable when considered betwsen years and varieties, however the data’
between states tend to agree .very well., .The percent disease loss means °
for these varieties when sveraged over years and locations are as follows:
K326 - 42.0; K399 - 18.9; and NGS5 - 295, ‘

X399 is considered to he equal to or better than NCS5. A highly resistant
variety. K326 (42% disease loss) has less bacterial wilt resistance then
K399 and NCOS and falls in the moderate clessification .

The black shank data presented in Table 2, were collected in North and’ ‘
South Carolina by the Regional Disease Committee, and tend to be in fairly
gaod agreement as far as varietal relationships are concerned when averaged
over years. The mean data for X326, K399, and NCOS when averaged over
years and states are: §6.0; 47.3; and 60.9 Tespectively. X326 with 56.0

_ and NCJS with 60.9 percent discase loss are considered to have a moderate .

level of resistance to.black shank. K389 {47.3%) is judged to be highly
resistant to black shank.  These conclusions are further supported by
information on page 76 of a bulletin entitled 1984 Tobaceo Information
published by the K.C. Agricultural Extension Service,

Hopefully, this answers your questions. Best wishes for a Happy Holiday
Season, I am FE

Sincerely yours,

N (7
William E, Earley
Nirector, Tohacco Breeding
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1880
1981
1582

1983

AVE.

1980

1981-%

e

annld

1982,

T

PO AT AR
— e v

e w

L1983 ... 36.0
e e e
AVE, 41.4,., 10.8,

North Carolina

K326 K349  NCO5 -
45.0  60.0 39.0
41.7  25.0 61.7..
1.0 12.0 43.0
82.0  47.0.  85.0
46.6  36.0 57.2

ELIN S

South Carolinz

27..Dwript 31,5

65.5

396 K3ag NGBS
25,5  33.3 14.1
64,2 . 80.3 72.8
56.1 72.6 872
86.0  47.8  84.5

58.5  64.7

Table 2. Black Shank 1980-83.. Data Summarized Over J Reps. (Disease Loss)
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FORM LPOS-430.0y
12-281

' i e pRI A
Q?—A xUN TES ITA?II DIPA MINY O; ADRICULTURE I
AURICULTURAL MARKETING SEAVICE,

. ':‘4m ":~953_ECTIVE DESCRIPTION OF VéRLEI

NaME OF APPLICANTISI« by Sta: !m ,M,";o-b.im (h?iao'uann tah.acurrﬂ -
Northrup Xing Co. -
4DCALSS (Serert and No orR.F.D! Nu,, Cn,.Slnr nJle Co‘ll ’

116 West Cen.ral St.
Maxton, NC 28364 % anpim

- FORM APPROVED: OMB NO. 40-R.3822
VARIETY NAME T TEMPORARY
DEFIGNATION -
K326
FOR OFFICIAL LSE DNLY
PV’D N\JMIﬁN

8300070

Place the ap P riate number thot describer the varietal charagter in the boxes below.
Place a zera in Fu' bo& [e 2 [o1a] 9} or' g l 0) I when number 1s cithes 99 or l2as or 9 ar less,

1. CLASS: ok Laaacs g Teiiet L ows b e e ) .
1= FLUE.CURED 1= FIRE.-LUAED Je AIR-CUHEQ . A= CWGAR FILLER 6~ CIGAR BINDER B CIGAR WRAPPER
1 T MIS:EL.LANEOU!‘DGMESTIC R 1 tonEIGN-clckl LEAP | FOﬂllGN-NON-CK‘nAﬂ LEAAF !
S LTIV B - : i .
D AIR-CUREDY, [N n—r:;;:;i‘l_sv T 2 - ;AA;!YLANO . J» DARX AIR-CURED
STANDARD VARIETIES
01+ NC 95 ""‘oz-wcz:ue' LotToTStokER 315" pa~mexs. 05 » SPEIGHT G20 06=SC 88
07 =Ky 153, | DE-BUALEY21 03« BURLEY 4R 0= Ky 10 11 * MARYLAND 609 12 = Ky 365
13% Pennbu B8 14 = HAVANASDI  15= FLORIDA 17 15~ QTHER

L BATURITY [Transolam 10 50% ulants  Fii {Setecs code from Standard Yatsetns fisted sbove)

* [elel5] reorees

DAYS SARALIERA THAN .

l DAYS LATER THAN .| |

BEJ

3. SEEDING TG TRANSPLANTING {Swrct code from Sundnd v..m... tiswad -bove,

KD OF DAYS L s OAYS ELR JIEA THAN,

=]

DAYS LATER THAN .

5t

4, PLANT HEIGHT jAher tapaing) (Sriect tods Iram Siangarc Vasiriies tisted abowe]

|

M TALL CMENDATER THAN, . ...

EM TALLER THAN . ... ..

e

5. LEAF SIZE (At les! maturity) {Sefec) code lrom Stancarg Varistiag ligted above;

LENGYY §
CMSTH LEAF CM 30T LEAF [:[E CM ISTH LERF
m em SHORTER r“‘" D:]

-
s

CMSHOATEA THAN ., .. CMSHORTER THAN .|

CM LONGEA ThAN. ., CM LONGER THAN ., ... CM LONGER THAN...

HH
=
H

WOTH

CMSTH LEAF CV ATk LERE

g

98 A
@

CM NARRQWER THAN . .,

| CMWIOER THAN ... cu wipg s me.f .....

igd

© & LEAF YIELD ISelect codw trom Standsrd Variatins hinsd suove).

% LESS THAN ...,

"'»tfv.wnqnnwEa ’""N"D] m cmmmnawsn-ma.n[:D
l 1 I ..|

3 |

Lo (o] ] e

mt




FORM (PGE4ID.2Y (page 21

aRoLrING ) - STANDARD VARIETiES

D1« NG 95 02 = NC 2326 03« COXER 319 8a = picks 05 ~ SPEIGHT ©.28

D7 - Ky 151 0B+ BUALEY 1  o0f = ~ BURLEY a8 0 Ky 10 11« MARYULAND 609
13= Pennbei B9 142 HAVANA'SGD  15= FLARIDA 13 16 = OTHER R
7. LEAF NUMBER {Selact code tom Stantard Varisews linad sbavel

TOPPED NOAMAL:

nn o{ NO PER PLANT LTI
L . . PR,
f ! l , ND.OF LLAVES > ao.BCM m bt

NOT TOPPED: i

m NO.OF LEAVES OR NODES TO '-cho‘v«Foon-' FADM 151' KAﬂVEsTAULE LGA! ]

DR\
8. INYEANDDES {Toppad! tsi-ﬂ code {rom Sunoa ‘8 Variatins hnld .:mv-)

N :_ N .. --_\4 .. s:,.
lsl 3] M LENGTH D la MMSHORT{HTHAN

;1.

8. LEAF CHARACTERISTICS:
PETIOLE ARG LE:

LEAF CARRIAGE

¢

[ 3 ’ 1= ARCNED (DROGMNG)
3 WPRIGHT o p

10, PLANT FORM

1e PYRAMIBAC LY

12. GROUAD SUCK ERS

i 2 l BLACK BHANK [RACESL

BLACK ADDY AOT

BLUE 101D

WILTFIAE (SPECIES)

BLACEFIRE

Lo
L]
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FORM LPGE4ID.2t {Page 3}
13. DISEASE (O = Nat tesied. 1 » Susceptible, 2 » Rasistant}

POTAYD WIRUS ¥ Ty

NEMATODE ROOT AQT tLE S1ON_BPECIES) ADO0Y KNQT NEMATODE

——— e

TOBACCO ETCH VIAUS OZONE AR POLLUTION

OTHER (Sowcity)

CH-E1ED

"OTHER (Specity}

OEEE

HITE:  Lhnder Jo “Caminens™, ¥ s pardUve Feacentd with o steadsal varncty dppeapriote toe vach diwase sested and mdical
Phe variely exeveds. cynain o2 i iess han that o the siandard]. :

Wdiwaw reagtion of

i

4. LEAF CONSTITUENTS (Give dsta for describsd 1nd fARGArT variriy): )
VARSETY NICDTINE . NGR N(&DTWE TOTAL NITROGEN ) REDUCING SUGARS

% . % SIFLVUE-CUREOI
SUBMITTED , |1] 7| : T - I 1 l ] 7 l9 u . .-
i G GO T . GRLn

——

NAME OF ) :
STANCARD - - . - *
VARIETY Coker 319 Coker 319

— e

i

Coker 318 -

L

15. VARIET(ES MOST CLASELY RESEMBLING THAT DESCAIBED FOR.THE CHARACTERS GIVEN;

CHARACTER VARIETY CHARACTER
MATURITY Coker 319 LEAF TIP SHAPE

LEAF LENGTH 1 Coker 319 - VENATION PATTERN
LELE WIDTH Coker 310 LESF SUPFAGE

LEAF CARRIAGE Cokpyr 3108 LEAF MARGIN - -
PEYIOLE ANGLE Coker 318 LEar cOLDA v-*

LEAF SHAPK Coker 319 PLANT FORM™
16, COMMENTS [For incraasing sccuraty ol deription) - ’ { 3

i ey
Information frcz,\ :;-;ear averages of the ng'!ona‘[-oba
e LA LRI 2 oS o SR T

[4
s

Biack Shank:

' F o RN
4..,8.1;;’:4:k Ruo’.ot: 2K

5 %

Wi
5}
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ASSIGNMENT OF PVP CERTIFICATES

THIS ASSIGNMENT OF PVP CERTIFICATES’(“Assigm'nent“)' i; made and
entered into as of the 20™ day of July, 2001, by and between Syngenta Seeds, Inc., (f/a
Novartis Seeds, Inc.) 2 Delaware corporation (“Seller”), and F. W. Rickard Seeds,:Inc., 2~
Kenrucky Corporation (“Purchaser™). - . 5

st . i,
WHEREAS, Seller is the owner of each of the Centificates of Protection (the
“PYP Certificates™) granted by the Plant Variety Protection Office of the U.S. Department of
Agriculture (the *PVP Office™), as setf[orth on Schedt}lc A hereto;

WHEREAS, Sclier desires to sell to Purchaser, Seller’s entite right, titleand
interest in and to each of the PVP Cetificates; and -

WHEREAS, Purchaser desires to purchase from Seller the entire right, title and
interest in and w0 each of the PVP Cerntificates. . ,

NOW, THEREFORE, for good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, Seller does hereby assign, transfer, set over, and
deliver to Purchaser ali of Seller's right, title, and interest, in and to the PVP Centificates, the
same to be held and enjoyed by Seller and its successors and assigns entirely as if the same
would have becn held and enjoyed by the Seller had this sele not been made, including any and
all rights corresponding 10 the PVP Certificates, whether certified or uncentified, that may exist
worldwide under international or bilateral agreements or treaties, including any rights under the
Act of the International Convention for:the Protection of New Varicties of Plants, as amended,
and the International Union for the Protection of New Varieties of Plants, and the right 1o sue for-
past, present or furure infringement of the PVP Certificates. ‘

This Assignment of the PVP Centificates is being delivered in comectljon with the
Asset Purchase and Sale Agreement (the “Asset Purchase Agreement™) between Syngenta Seeds,
lnc. and F.W. Rickard Seeds, Inc. dated July 20, 2001, and is subject to, and is entitled to the

benefits in respect of, the Asset Purchase Agreement.
o This Assignment of the PVP Certificates shall inure to the benefit of and be
binding upon the Seller and Purchaser and their respective successors and assigns.

_ Seller hereby authorizes the PVP Office t0 record the transfer of the PVP
Cenificates to Purchaser as assignee of Seller’s entire right, title and interest therein. Seller
hereby agrees to execute all documents and to perform such other acts as Purchaser may deem

reasonably necessary to assist Purchaser in recording Purchaser's right 10 the PVP Centificates
with the PVP Office. B R 7 v

4 From time 10 time after the date heceof, at the request of the other party hereto and
at the expense of the party so requesting, each of the parties hereto shall execute and deliver to
such requesting party such documents and take such other action as such requesting party may
reasonably request in order to consummate more effectively the transactions contemplated
hereby. Seller agrees to provide all reasonable assistance to Purchaser (at Purchaser’s expense)

1



in protecting any or all of the Purchaser’s intellectual property rights to the PVP Certificates.IN
WITNESS WHEREOF, each of the undersigned has caused this Assignment of the PVP
Certificates to be duly exccuted by its:authorized officer as of the date first written above,

SYNGENTA SEEDS, INC. F.W. RICHARD SEEDS, INC.
B,;MG%ﬂ_ By:

Name: £EbRAD & LESEL Name:
Title: vice JRESIDENT Title: -




Schedule A lra Assxgx_g_\ent of PVP Certificates)

Umeed States Pla.nt Vanety I’ratechon Certificates

Name of Variety ‘PVP Number K Issue Date/Status
K399 8200001 _ 7/15/1562 (Expired)
Coker 176 - 8300056 1972971983

K326 T | 8300090 - | 3/26/198%

3% 7 8700040 873171987
Coker 371 Gold , 8700049 1573071567

K317 | 8780120 | 8/31/1987

K320 8800070 - & . 673071988

K358 5500079 1107311950
K346 Tstomes [ 167317199
K730 - 1sao0102 . | 9/20/19%4




 EXHIBIT D




TOBACCOSEEDAGREEMENT
.. CONTRACTNO._200{~1
cons T B mz%mwm
GROWER:  CromCreeiangs =
ADDRESS: 00 VemBosd = !
CITYSTATEZ W
TELEPRONE: (310} 3780110 °

SSN/TAX IDW. 821397132

PERCENT OF CONTRACT _,___1_,2&_,
(Hereinafter called “Grower™) ‘

mmﬁﬁ»mmaMnmdmsmmmmm
below, and on themhmzwhnhmhmbyn&mdmuﬂmdeapm ofbsuc,thepuﬂes
apree 35 follows:

ssms'rocxc_&?zz&_, wmamuwmby COMPANY froe of

ERRR PLANTING: GROWERWtophmmdgow&rmmdmthemol
© 1 growing season

A Vanety K;}éé _ B. Oulmdwhchishpomsonofas(mu/

Acres o - 777 reater) described »s follows:
o 7 Swme _ NG County: Hokg

- Township

Pape 1’




L The Grower agrees, a2 Grower's nuquwmmum pbnn:l

krigate the growing crop, erdsm.mhm,uwdudwymﬂdﬁﬂyﬂ
vatiety in & good firmer-Bike vamner. - ' , ‘

m&oumwhmwmmdﬂzm:pm“bhmwmud
mummmwwamw.’mwuw ‘n::ml_ho
agrecs not to plow out kis stand during the teom of this agreement withoue the pdor writtes percizsion

roguing :
crop ol shall be done at the expense of Grower, .

mwmhmnmmmmmﬁnmﬂihehbmhmm
%0 inspect the fialds and make sagprstions fix the b rment of the eriip for sead purpases, and the
cmywmuw@mifgy,mummmmu ‘

Ifat axy time the Grower shull, in the opinion of the Compeny, neglect, refuse o for 2oy reason il to
myw:hhob&igzﬁonsnnderthhka:mmﬂu@mpmysmlhwaﬂnﬁm but shall aot havathe
obligation, to take such action a5 in its opinion it necessary lo properly care for the erop, and otherwise
complete the tesms of this Agresment, at the Grower’s expease. :

It Is mutually agreed that the Company, uménummb!a‘lﬁadeﬁwynﬂhecmp.sbﬂlw:be
same recleaned, examined and tested to.detenmine whether it meets the quality standasds specified herein,
Untif final acceptance of the seod crop by the Company, the Grower assumes 2l ritk of damage to, or
loss of, said crop from any cause,

Km«mmmmdmmmmmymﬁd&ammm
shall nevertheless have the option of accepting the sub-rtoudnrd soed, md, ifit dees 5o, the Company :
Mwupemmtheemwbyammua-mwbedmmhadbyﬂn&mpmy; said somn aball be
less than that berein wwuwmm,mmmmeqwuymm,
herein. :

. It is onmnally agreed Mhﬁﬂemaﬂmﬁ:k‘wéd,mk@ue&muwuedpmduudw

shallbe and rexmin in the Compaay, and that the Grower shall heve 5o tite thertin or os therson, Tho -
mwmmﬂmmﬁ.mw@mﬂmmﬁmmmmwm
of the sced crop exoept a3 provided herein o )

Any and all indebtedacss of the Grower 16 the Coumpany shal be dus tid payable on demand with legal
jetcrest untess otherwise agreed In writing.-or, et the option of the Company, such indebtedness may be
deducted from the amount payable to the Grower bereunder. , ‘



10. I the evet of czup i, o destruction theraat,or a the event fndltadioess of the Grower to the.

ommum‘uumumwm,mumusm

llb&mkuhﬂqﬂdﬂtmmaw*hm and in sciely responibie for

12. Upen Growec's Huc,wuﬁtulmlstemuvuaﬂu:wpqﬁnuﬁhmﬂuw
mummmmwwwwwym
ﬂ&nwwmwhw!wwsﬁumuﬂmnﬁhmm
coats, Mwmyk@zﬂhﬁdb%dnww
bmmmimaﬂhmhdﬁnmmm '

13, This Agrvement ahall binid thc heirs, admiistratots, eXBCUtorE, Sacoe$80rs, and axigna of the respactive



mwummmwammnfmmmmm
mwwbmmmnmhmhmmmuludmlm‘nu
Selds.

QUALITY: rauwuumuwuumwmmua.-
MMMMMMMMW COMPANY shull muke
ﬁnmywmnmdpytbemﬁﬁaﬁrm Determingfion of quality
Mbmubyhommuhyuoﬁdﬂmdmw GROWER sgrees
nmmﬂMmm :
ACCEPTANCE & PAYMENT: mwwwuﬁﬂmm
mmmmmMmemhmmmdMM
produced bueunder as follows: - S ‘

1. Bab Mmmmmwus 7099, €0 per ueve.

2, Paymtfor&emnundmﬂnﬂnudpm&udunﬂenhu@umamm bc.
mdemGROWERonMuy IS 2007, Sapt:nterls 2087 mdnmbersl 0oy
or January 15, 206Z.

3. haversad sl the pages of this contract and agree to the conteats hareof,

PAYMENT TO BE MADE TO: Cruss Creek Faizgy




~ EXHIBITE




Cross Creek Seed, Inc.

2000 Vass Road

Racford, NC 2837 USA : ,
5 3105754400 L _ _ E-mit:roescraricsonknol.com
Fax: 9100758016 - v » ;
Dear Sir: R |

IunEddieBakez,wneromes{_s,,ka Sead.lm. YWemambmooseedoommaml
will be selling certified tobacco seed world wide. : oo

I have fanmed tobacco a5 leaf crop for mere than 30 years. I began growing tobacoo for
seed in 1984, first for Northrup Kizg, Novartis, Syngents, and then Gold Leaf Seed
Company. During this ime, [ grew, cleaned, and gravitied the tobacco seed. In recent
years, Croas Creek has ul50 coated whacco seed. Tn 2001, T was awarded the title of
Baona Fide Breeder of Tobaceo.  Through the advice of NC State University, 1 have

Cross Creek has a tohaooo seed coating facility in Raeford, Nosth Carelina, In 1997 we -
began using coating maexials from Costing Supply, Inc. of Palm City, FL. Cross Creek
Cosntimg with Coating Supply, Inc. began Brasil Sementes ¢ Tecnologia, (BST), a coating
veniure in Santa Cruz, Brezil where 10bacco is costed and canned. Using material from:
Coa‘?;ﬁSupp!y Inc., Cross Creek and BST offer the highest Quality meh-down pellet
avaylable. - . :

Cross Croek Sced has foundation a0d certified X, 326 seed. Cross Creek has produced
K326fbr13yem,,p.anaigy,thsoﬁgipﬂb:@dnoﬂuzs.wztsexchﬁvdyfor
m%mnewsmdmwﬁﬁedxnsmﬂnmﬁym :
w:dogg;ﬁmfmmzamchmaapuimhxm .
on, t £y maintaining the punty, with 3 i
qmnﬂityxazsonthe : V;ng ep'qgty mﬂmthusuon.noﬁaﬂnhgbuz
o . R o ¢
Wemoﬁeﬁngaawhyhﬁdnkngd&omﬂmcwim&uumvuﬁmNC291.
msymkmmzmm.wmmv

As for the technicalities involved in selling seed, deteils are as follows:
Shipping will be by commos carrer.



?)rausml:hphuﬁymemmmmsnnddhmmw?wmmdmd
payment on sead. Seed is to be paid for as itis sold on a manthly basis. (i.e.atthe
u&mﬁhmMCn&oﬂffuﬂwwdmpwnu) Unsold soed will be
veturned by May 15, unless unusual pnmngemnmhvedehyd the season.

will be accepted for refurn. Any outstanding acoounts not paid for monthly will bave
pominal interest added md xwst be paid in full by May 135.

. menhdtoemmwsmmmmpm& 'Dulusare
asked 16 comtact Cross Creek Seed. Every effart will be made 1o provide personal onsite

copsulttion and assi: when neoessary. Seod 1ot number required for consuhtation.
Cross Creek will sell raw seed by the cunce. Coated seed will be sold in plastic
containers with screw on lids in sizes of 90,000 seed, 130,000 seed, and 240,000 seed.
Pmufnrmwandooundseedue:

[}

K 326 Rewloz.  90’s 130°s 2005
Suggrsted Retwll Price:  § 90.00 $110.00 £22000  $190.00
Suggesied Desler Price: -~ $85.00¢ - $105.00 $210.00  $180.00
Dealer Cost: .. $80.00 - $ 95.00 $190.00  S$165.00
NC 261 . Rawloz °0's 180's 240°s

Suggested Retai) Price: ~ $100.00 ~ $145.00 $290.00 $255.00
Suggested DoslerPrice:  $95.00  $143.00 - $285.00 $245.00
Desler Cost: - $%000 $135.00 $270.00 $230.00

oo iohici e b o i
seed available with the best service w our dealers and farmers.
Cross Croek Seed, Im.!ooksﬁrwd to doing business with you.

Eddie Baker, Cross Crock Seed, Inc.






IN THE UNITED STATES-DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA .

FILE NO. 1:02-CV-1004

F.W. RICKARD SEEDS, INC.,and = )
GOLD LEAF SEED COMPANY )
)
Plaintiffs = )
s ) ‘ ;
v, ) ANSWER AND COUNTERCLAIMS
) : OF
) DEFENDANTS
| ) . CROSS CREEK SEEDS, INC.,
CROSS CREEK SEEDS, INC., Y CROSS CREEK FARMS,
CROSS CREEK FARMS,EDDIE. - ). .. EDDIE BAKER
BAKER and BILL EARLY .. ) and
’ Sy BILL EARLY
Defendants * * )
, e

' The above named Defendants, manswer and résponse to the complaint of ;:Plaintiffs,

" allege and say:

| FIRST DEFENSE

Plaintiffs’ Complaint fails to étate a claim fdr which relief can be granted and should be
Zdismissed. - N k

SECOND DEFENSE-i;é}:KGRoUND ALLEGATIONS

1 The allegations of Paragraphs 1 of ?iamtiffs’ Complaint are admitted, upon information
5 and belief.

2 The allegations of Paragraphs 2 of Plaintiffs’ Cqmplaint are admitted, upon iilformation

and belief,



Admitted.

Admitted.

Admitted.

Admitted

Admitted. |

The factual allegations of p,aragiaph 8 that Plaintiff, F.W. Rickard, was founded in 1937
~ and that F.W. Rickard has ownéféhip of a number of Plant Variety Proteétion (“PVP”)
Certificates, speciﬁcally the eipifed cértiﬁcaté 830070 for K 236 variety%tobacco seed
are admitted. As to the rcmamixig:allegatiens, they are statements of opinion, incapéble
of admission or denial.Defendari}S have m;ufﬁcient information to form a belief as to
their truth or falsity, and th'ereforé same are denied.

It is denied that Northrup King Céjnipariy 'o_rigigally developed the K 326. ;obacco
variety tobacco seed. It is admitted that K 326 is resistant to root knot nem;cltode. As'to
the remaining allegations, they arei statemexﬁs‘, of opinion, incapable of adn;ission or
denial. Defendants havé iﬁsufﬁcief;t infc;rmétion to form a belief as to theiritruth or

_ falsity, and therefore séme are deni;a.

Admitted. -

Admitted, on information and belief’.A.

As to the allegations in Paragraph 12 ;theéé Defendants have insufficient inf;mnation to

form a belief as to their truth or ,falsliviy, and therefdre same are denied.



As to the allegations in Paragraloh 13 toese Defendants are informed and beheve that
Gold Leaf'is the exclusxve hcensee and dlstnbutor of K 326 variety tobacco seed for F
W. Rickard Seeds in the Umted States. -

Admitted.

Admitted.

As to the allegations of paragraoo 16,"Ait is denied any Defendant has offered to'. sell
foundation seed of K 326 \‘z‘ariet:':y“toba'cco. The remaining allegations are admitted.
Denied.

Admitted.

~ As to the allegations in Paragraph 19, itis adxmtted upon mformatlon and bellef that
Plaintiffs and F.W. chkard’s predecessors have marketed the K 326 varlety for 18 .
years. As to the remaining allegatlons m"Paragraph 19, these Defendants hgve
insufficient information to form aﬂf;elief as to their truth or falsity, and therefore same
are denied. | |

As to the allegations in Paragraph 2'0, Defendants are informed and believe ;he
allegations that F.W. Rlckard has filed a trademark apphcatlon are true, and ztherefore
admitted. Defendants are further mformed and beheve that said apphcatlon has not
been formally approved for regxstrat;on -

Admitted, except Defendants deny K 326 ;s a Ioark requiring authorization from

Plaintiffs to legally use.

SECOND DEFENSE COUNT I-PVPA INFRINGEMENT
Defendants incorporate their answers as stated above in paragraphs 1-21.

3



As to the allegatiohs in parag;eph 2:3 of Plaintiffs’ Complaint, it is adrhitted 'hhat
Defendants did hdté:—have e licehee of other ahtherization from Plaintiffh to sexually
reproduce or otherwise prepaéete- the tobacco eeed variety known as K;;326 during the
term of the 830007"_(-) certiﬁcate; lAs to thejremaining allegations, the teli'ms of the
‘Tobacco Seed Agfeement speak for tiherhselves. The allegations, in so far as they may
be construed to state Defehdan{s have breechedfthe Tobacco Seed Agreéement, and
otherwise, are dem'ed.r
As to the allegatior_xs in paragraph 24, -it 1s denied that Defendants have ihﬁinged
Plaintiffs’ rights under the PVPA Signi_ﬂed by the-'830070 certificate in any way prior to
its expiration. Defendants have d_qne none of the acts alleged by Plaintiffe as violating
7U.S.C. §2541(2)3)(5) & (8).
The factual alleganons of: paragraph 25 being contained in the second and third
sentences of said allegatmn and based upon: Plamtlffs information and behef are
denied. The allegation of that phr@graph’s ﬁrét sentenee is question of law not requiring
answer, but to the extent the allega;?eh does "‘re’quire answer, the statutory pfevision
speaks for itself and is otherwise ad}hittegl. A |
Denied.
As to the allegations in Paragraph 27 these Defendants have insufficient mfermatlon to
form a belief as to their truth or: falsxty, and therefore saxhe are denied. Itis spec1ﬁcally
alleged, however, that Plamt;ffs }are riot entltledkto any of the relief requested;

THIRD

DEFENSE COU’NT II-BREACH OF CONTRACT

Defendants re-allege and incorporate 11_:heir answers in paragraphs 1-27 above.‘

4



Defendants speciﬁcz;ily dény -tiley are offermg any K 326 seed retained fromr plants
grown from seed stock pr()vidégl_ by either Plaintiff, and that they are m breach of any
applicable Tobacco Seéd Agreément}ontr_act. Any remaining allegations ére denied.
Denied. | |

Denied.

Denied.

FOURTH DEFENSE-COUNT III-CONVERSION

Defendants re-allege/én.d incorpofate tﬁeir:answcrs in paragraphs 1-32 al;éve.
Denied. :
Denied.
Denied.
Denied. ‘

FIFTH DEFENSE COUNT IV-RETURN OF CHATTEL
Defendants re-allege and incorporéié their a'nswe,rs' in paragraphs 1-37 aboye.
Denied. B

Denied.

SIXTH DEFEN SE CO@T V-UNJU ST ENRICHMENT
Defendants re-allege and inéorp’oratg their answers in paragraphs 1-40 abové.
Defendants have not made any sﬁalesveof seed retained from seed produced uncier their
Tobacco Seed Agreement, or prdgen:y of said seed. Therefore, Plaintiffs alleéations are
speculative at best and do noi -réquirei answér. -To the extent answer is required, the

allegations in paragraph 42 are denied.




Defendants have not made any sales of :seed retained from seed produeed under their
Tobacco Seed Agreerrrenr, or rprogeny'of said seed. Plaintiffs allegations are
speculative at beSt( and do_not ,require answer. ‘To the extent answer is required, the
allegations in paragraph 43 are:':,'den'ied. )

Defendants have not made any zsales :'of seed retained from seed produced for either
Plaintiff or progeny of said seed ‘and. therefore have not retained any beheﬁts from any
such sales. Plamtlffs allegatrons are speculatrve at best and do not requrre answer. To
the extent answer 1s required, the allegatrons in paragraph 44 are denied.

Denied.

SEVENTHDEFENSI?'VI}— LANHAM ACT VIOLATION
Defendants re-allege and incorporate their answers in paragraphs 1-45 above
As to the allegations of paragraph 47 that allege any actions of Defendants described
falsely indicate to consumers. that Defendants actrvmes are approved, sponsored or
licensed by Plamtlffs or that Defendants are afﬁhated or associated with Plamtrffs they
 are denied. In further defense, any reference by Defendants to K 326 vanety tobacco
seed offered for sale is reqxnred by ’federar _sr:atute and regulation.
Denied.
Denied.
Denied.

: JURY DEMAND

Defendants join in Plamtlffs demand for trlal by Jury

FIRST COUNTERCLAIM-VIOLATION OF PVPA




The allegations in par-egraphs;l‘- through 5 of Piaintiffs’ Complaint are "(incorpﬂorated by

reference and re-alieged hel‘el'lél.‘ - | A

Defendants’ counferclaime ariée und_er the Plant Variety Protection Acé 7U.S8.C. §2401

et. seq., and Lanham Act, 15 U S C.§1125. Subject matter ~1ur1sdlc‘uon 1s proper under

- 28 U.S.C. §§1331 & 1338 and 15 U. S C. §1121. Dlversnyjunsdlctlon e)usts under 28

U.S.C. §1332.

Venue is proper under 28 U S. C §1391

Plaintiffs are engaged in the followmg acts prohxblted by 7U.S.C. §2568(a)

a. Using the words ‘fU.S. Pretectefl Variety” to import that Gold Leaf Seed-
material is a variety pfotéé;ted u{ldei certificate, when it is not.

b. Using the phiaee “Unéutherized Seed‘MuItiplication Prohibited” v\;ithout
reasonable basis. S |

Defendant, Cross Creek Seed Ine ‘1s engaged in the business of selling seed mcludmg

| tobacco seed. Defendant’s busmess is, or is hkely to be, damaged by Plamtxffs acts

prohibited by 7 U.S. C § 2568(a) |

Defendant, Cross Creek Seed, Inc. ;g_subjeeted_ to competition by Plaintiffs 1n

connection with which those acts alieged ébdve are performed | -

Defendants are entitled to rehef pursuant to.7.U.S. C § 2568(c).

SECOND COUNTERCLAIM-VIOLATION OF LANHAM ACT

The allegations on paragraph 52- 57 above are mcorporated herein by reference and

realleged.



Cross Creek Seed, Inc is currently marketmg its K326 variety tobacce seeds under the

Cross Creek trademark |

Plaintiffs are competitors of Cross Cr_eelr Seed, Inc. and have made fal%,e claims to the

marketplace, inter alia, that | |

(a)  Plaintiffs have trademark rights in “K326" _

V(b) Plaintiffs are marking a TM on their packagmg of K326 variety tobacce seed;

(¢)  Plaintiffs are claiming the are the sole party who can sell K326 veriety tobacco
seed; o k

| (d)  Plaintiffs are claiming thetiD’eferldants’ earrnot legally market K3216 variety
tobacco seed.; and - -

(d)  Plaintiffs are claiming D'eff:ndante are infringing on Plaintiffs’ intellectual
property, including their “trademark” of K326. .

Plaintiffs’ product lebeling activitiee rhiérepresent the nature, characteristies and Quality

of their goods. ) ‘

Plaintifts’ false claims of mfrmgement by Defendants of Plaintiffs’ “trademark” :

misrepresent the nature, characterlstrcs and quahty of Defendants’ goods.

Defendants are informed and beheve, and therefore allege, that Plaintiffs h'a\i/e and are

- now marketing K326 vanety tobacco seed as bemg trademarked, as well as enjoylrrg

continuing under the protecnon of the Plant Variety Protection Act. ‘

Defendants are mformed and beheve and therefore allege, that Plaintiffs have and are

violating the Federal Seed Act 7 U. S C. §1571(d) by offering to sell, in mterstate



1; A

B,

66.

67.

68.

69,

commerce, K326 vanety tobacco seed that is falsely labeled and advert1sed as being

trademarked and under the protec‘uon of the Plant Varlety Protectlon Act

The conduct of Plaintiffs alleged above constitutes unfair competltlon in violation of the

Lanham Act, 15USC§1125et seq -

Defendants are informed and believe that unless »Plaintiffs’ unlawful acts of unfair
competition are enjoined, the& w111 likely continu‘e, and Defendants, andithe public, will
suffer irreparable injury. ‘

In the alternative, Defendants have been, and will be, damaged by Plamtlffs unlawful
acts of unfair competmon and are entltled to an award of damages as allowed by law.

Defendants are mformed- 'and beheye this claim to be an extraordinary case, entitling

them to an award of attorney s fees | | | |
JURY DEMAND FOR COUNTERCLAIMS

Defendants request trial by jury of _their counterclaims

PRAYER FOR RELIEF

Defendants pray the court as follows: .

Dismiss Plaintiffs’ complaint witn orejudice.

Enter a judgment and avg)ard’ of damages from Plaintiffs to compensate Defendants for
injury and/or likely injury pursuant to 7 U.S.C § 2568(c).

Issue injunctive relief enjoining Plain;tiffs f_roni engaging. in unlawful acts in nnfair

competition with Defendants.



D. Enter Judgment in favor of Defendants for recovery of all damages théy have sustained
as a result of Plamtlffs unfalr competmon and that those damages be trebled pursuant
to 15U.S.C.§ 111_7(a). ’

E. Determine that this matter‘ is ax'_i:gxceptioﬁél c’asé and award of attorneyfees pﬁrsuant to
15 U.S.C. §1117(a). |

F. For such other and further relief as the Court deems just and proper.

This, theZ3_ day of December, 2002.

" BEAVER HOLT STERNLICHT GLAZIER

.. CARLINBRITTON & CO . DA
BY:: e

~** F. THOMAS HOLT I
State Bar No. 9267
*  Attorney for Defendants, Cross Creelg Seeds, Inc.
" Cross Creek Farms and Eddie Baker ,
230 Green Street, P.O. Drawer 2275 .
. Fayetteville, NC 28302-2275
_Telephone:  910/323-4600
_ Facsimile: . 910/323-3403

2
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CERTIFICATE OF SERVICE
L F. Thomas Holt II[ attorney for Defendants in the foregoing action, hereby certify
that [ have this day served the partles:m thlS action with a copy of the foregoing Answer and |
Counterclaims by mailing é copy of s;me through first-class mail, postage prei)aid to:

J. Donald Cowan, Jr.

Dixie T. Wells

Smith Moore LLP

300 N. Greene St. Suite 1400
Greensboro, NC 27401

Susan K. Knoll

Howery, Simon, Arnold & thte, LLP
750 Bering Drive :
Houston, TX 77057

Respectfully submitted, this 23rd day of Decer’nber, 2002.

.. State Bar No. 9267 -

. Attorney for Defendants, Cross Creek: Seeds Inc.,
. Cross Creek Farms and Eddie Baker -

+ 230 Green Street, P.O. Drawer 2275
« Fayetteville, NC 28302-2275

" Telephone: - 910/323-4600
* Facsimile: - 910/323-3403

n







IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
FILE 1\0 1:02-CV-1004 :

F.W. RICKARD SEEDS, INC., and - B
GOLD LEAF SEED COMPANY -

Plaintiffs/Counterclaim
Defendants,

V.

CROSS CREEK SEED, INC., CROSS
CREEK FARMS, EDDIE BAKER, and
BILL EARLEY

- JURY TRIAL DEMANDED

Defendants/Counterclaimants.

PLAINTIFFS’ REP]TY TO DEFENDANTS’ COUNTERCLAIJ\?{S
Pursuant to FED. R. C1v. P. 12(ai)(2); éiaintiffs FW Rickard Seeds, lncf_ and Gold Leafl

Seed Company hereby reply to the Couxi)terclz}in}s of &efendants Cross Creek Sf::ed, Inc., Cross
Creck Farms (collectively “Cross C;cek’i)',i Edc%ie Baker {*Baker”), and Bill Earlely (“Earley™) as
‘ follows: I_ _ |
First Counterclaim -z;!lleged Viqlarionv ofPVPA :

52. Admitted.

53. | Admitted.

54. Admitted.
55. Denied.

56.  Denied, except to admit that éefenciant Cross Creek Seed, Inc. is engaged in the

business of selling seed, including tobacco seed.




57. Denied,Aexcé_p't to adn};it that‘fdefcndam Cross Creek Seed, Inc. and plaintiffs

compete in sales of tobacco seed.

58.  Denied.
Second Counterclaim — Alleged Violation of Lanham Act

59.  Plaintiffs herei:y iricoprrate their‘rep}ly to paragraphs 52-57 as if fully set forth |
herein. ' A

60.  Denied, except to admit that Cross Creek Seed, Inc. is currently marketing what it

represents as being K 326 variety tobac(;;j seeds under the Cross Creek trademarf{.

61. The alleoatlons in paragraph 61 precedmo subparaoraphs (a)- (d) are denied,
except to admit that plamtlffs and Cross Creek Seed lnc compete for sales of tobacco seed
Plaintiffs further reply to subparagraphs (a)A(d) as foI]ows ‘

(@  Denied, except to admit that*plaimiﬁs' positidn 1s that, as a icgal matter,

they do possess trademark rights in the designation "K 326."
(b)  Admitted.
© Denied.

'(d)  Denied, except to admit that plaintiffs allege in their complaint in this
action that defendants have markete& ‘and/or are currently marketing, puxporied “K 3267
tobacco seed in violation of the fo]iowmg la\\s Plant Variety Protection Act, Tlt]e

United States Code § 2321 er seq (“PVP *\”) the Lanham Act, 15 U.S.C. 6§

1125(a)(1)(A) and 1 125(3)(1 )(B); and North Carohna law.




(d) [sic, should be “(e)”] - .Denied, except to admit that plaintiffs allege in their
complaint in this action that defendants have marketed, and/or are currcntly marketing,
purported “K 326" tobacco seed in violation of the Plant Variety Protection Act, 7 U.S.C.

§ 2321 et seq. (“PVPA™) and the Lanham Act, 15 U.S.C. §§ 1125(2)(1)(A) and

1125(a)(1)(B). :
62. Denied.
63. Denied.

64. Denied, excepi to admit that plaintiffs’ position is that, as a legal rlnatter, they do
possess trademark rights in the desi gnation “K 3267
65.  Denied, eXcepi to admit that plzﬁ_intiffs,are lawfully offering to sell-.K 326 tobacco

seed in Interstate commerce.

66.  Denied.

67.  Denied. ;
68.  Denied. ‘
69.  Denied.




ADDITIONAL DEFENSES TO DEFENDANTS’ COUNTERCLAIMS
First Defense to Defendants’ Countesclaims

Defendants’ Counterclaims fail to state a'claim upon which relief may be granted.

Second Defense to Defendants’ Counterclaims
Defendants have unclean hands-and therefore are disentitled to any relicf on their

counterclaims.

PRAYER FOR RELIEF ON DEFENDANTS’ COUNTERCLAIMS
WHEREFORE, plaintiffs respeciful}y rgqu;ﬁst judgment on defendants’ Cbunterélaims as
follows: o N |
A That defendants® Counterclaims be _disrj)issgd with prejudice and the Couﬁ enter
Judgment in favor of plaintiffs oni';éid Cqu@ﬁgrg:{laims;
B. That the Court find this to be ;:xcéi)tional case and that plaintiffs be awardell their
reasonable attomeyé’ fees for def@xédhlg %theée'Cd_unterclaims pursuant to 15 U.S.C.
§ 1117(a); | ‘ 7
C. That the Court find this to be eicepﬁonal case and that plaintiffs be awardsdi their
reasonable attormeys’ fees for defenéing tﬁess Counterclaims pursuant to 7 USC :
§ 2565; | A
i‘: _ D That the Court award plaintiffs their costs a.nd-exp'enses in defending against il)ese
Counterclaims; and

E. Such other and further relief as this Court shall deem just and proper.

. 4



This the i :) H\ day ofJanﬁary, 20031 .

Aﬁm /ng

J. Dona]d Cowan, Jr
N.C. Bar No. 0968
Dixie T. Wells

N.C. Bar No. 26816

" SMITH MOORE LLP

300 N. Greene St., Suite 1400
Greensboro, NC 27401 '
Telephone: (336) 378-5329

~ Facsimile: (336) 378-5400,

s

~ Susan K. Kﬁoll

Thomas L. Casagrande ‘
HOWREY SIMON ARNOLD & WHITE, LLP
750 Bering Drive

" Houston, Texas 77057 Q
‘Telephone: (713) 787-1400 :

Facsimile: (713) 787-1440 .

i

Attorneys for Plaintiffs/Counterclaim Defendants



CERTIFICATE OF SERVICE

The undcrsigned_-attomej fo‘r;Plaintiffs F:W. Rickard Seeds, Inc. and Gold Leaf Seed
Company hereby certifies that a true copy of Plaintiffs’ Reply to Defendants® Counterclaims was
served by first-class mail,‘ postage prepaid, upon the following:

F. Thomas Holt I

BEAVER HOLT STERNLICHT GLAZIER
CARLIN BRITTON & COURIE, PA

230 Green Street, P.O. Drawer 2275

Fayetteville, NC 28302—2275

David A. Harlow ‘ ;
MOORE & VAN ALLEN '

Suite 800 A '

2200 West Main St’reét”'

Post Office Box 3843

Durham, North Carohna 27702 3843

Mr. Bill Earlcy . : o : '
302 North Turmpike Road o ;
Laurinburg, NC 283352 . :

This the I s) " day of Janua{x,ﬁ 20(53, ,

/QwJ Ly,

Dixie T. Wells




