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C ndy B. G eenbaum Attorney:

STl PULATED PROTECTI VE AGREENMENT

The stipulated protective agreenent filed on Novenber
5, 2003 is noted. The parties are referred, as appropriate,
to TBMP 88 416.05 (Signature of Protective Order), 416.06
(Filing Confidential Materials Wth Board), 416.07 (Handling
of Confidential Materials by Board).

The parties are advised that only confidential or trade
secret information should be filed pursuant to a stipul ated
protective agreenent. Such an agreenent may not be used as
a nmeans of circunventing paragraphs (d) and (e) of 37 CFR §
2.27, which provide, in essence, that the file of a
publ i shed application or issued registration, and al
proceedi ngs relating thereto, should otherw se be avail abl e

for public inspection.
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PETI TI ONER' S SUMVARY JUDGVENT MOTI ON

Petitioner’s notion for summary judgnent, filed
Decenber 16, 2003, is acknow edged. The notion is denied as
untinmely. Trademark Rule 2.127(e)(1).

Pursuant to the Board' s January 22, 2003 institution
order, petitioner’s testinony period was schedul ed to cl ose
Novenber 8, 2003. On Novenber 6, 2003, respondent filed a
consented notion to extend until January 9, 2004
petitioner’s testinony period, and to reset all subsequent
trial periods. Petitioner’s summary judgnent notion bears a
certificate of mailing dated Decenber 9, 2003.1

If testinony periods are reset prior to the opening of
a petitioner’s testinony period-in-chief, then a notion for
summary judgnent filed before the opening of that first
trial period is tinely. Once the first testinony period on
a trial schedul e opens, however, any sumrary judgnent notion
filed thereafter is untinely, even if trial periods are
| ater reschedul ed and the notion is filed prior to the
openi ng of the reschedul ed testinony period-in-chief for
petitioner, and even if no trial evidence was adduced by
petitioner while its trial period-in-chief was open. See La

Maur, Inc. v. Bagwells Enterprises, Inc., 193 USPQ 234

1 Pursuant to Trademark Rule 2.197(a)(1)(i)(A), the sunmary
judgnent notion is considered to have been filed on Decenber 9,
2003, the day before petitioner’s reschedul ed testinony period
opened.
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(Commir Pat. 1976); and T. Jeffrey Quinn, TIPS FROM THE
TTAB: Inter Partes Summary Judgnent Revisited, 76 Trademark
Rep. 73, at 73-74 (1986). Thus, even though petitioner’s
notion for summary judgnent was filed just prior to the
opening of its reset testinony period-in-chief, it is
nonet hel ess unti nely.

Since Trademark Rule 2.127(d) specifies that the Board
w | stay proceedi ngs when a notion for sunmmary judgnment is
filed, petitioner had good cause to refrain fromtaking
testinony or presenting other evidence in support of its
case, notwi thstanding the untineliness of the notion itself.

Accordingly, trial dates are reset as foll ows.
DISCOVERY PERIOD TO CLOSE: CLOSED

Thirty-day testimony period for party in position of plaintiff to close:  February 15, 2004

Thirty-day testimony period for party in position of defendant to close: April 15, 2004

Fifteen-day rebuttal testimony period to close: May 30, 2004

In each instance, a copy of the transcript of testinony
together with copies of docunentary exhibits, nust be served
on the adverse party within thirty days after conpletion of
the taking of testinony. Trademark Rule 2.1 25.

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.1 29.



