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I. INTRODUCTION AND SUMMARY OF ARGUMENT

Respondent and Registrant Exotics.com, Inc. respectfully submits that
summary judgment should be denied because there are numerous factual disputes
regarding Petitioner’s claim to ownership of the Mark belonging to Exotics.com, pre-
eminent among which is the iniquitous fraud being perpetrated by Petitioner and its
principal, Scott London on Respondent and this Board. Exotics.com owns the “exotics”
trademarks for numerous cities (such as “NY-Exotics,” “Las Vegas-Exotics,” and many
others). One of its licensees, Petitioner NY-Exotics, Inc., is trying to steal the Mark and
associated corporate assets and rights, in order to avoid paying contractually mandated
license fees. Petitioner’s claim of ownership of the Mark is based solely on the contrived
breach of an illegitimate “Amendment” to the Licensé allegedly executed in 2001, which
purported to give Petitioner, for no consideration whatsoever, the “reversionary” right to
the Mark. This fraudulent claim, based on a sham document, is the subject of intense
factual dispute, not only in this proceeding but also in related legal proceedings now
pending in Los Angeles County Superior Court.

First, the 2001 Amendment is a sham and a fraud, because it was executed
by Scott London, who was simultaneously an officer and director of Exotics.com and an
officer, director and shareholder of NY-Exotics. London violated his fiduciary duties to
Exotics.com, by purporting to hand over to his own company, NY-Exotics, the

reversionary rights to the Mark owned by Exotics.com. The Board of Exotics.com never




approved or ratified London’s miscreant acts or the purloining of corporate assets. The
2001 Amendment is therefore ultra vires, void, and unenforceable.

Second, even if the Amendment were valid, the documents proffered by

Petitioner in support of the alleged breach consist of two letters by the very same counsel

who signed the Petitioner’s motion papers. These letters do not constitute summary

judgment evidence. These two letters by counsel are bereft of any evidentiary value, and
are just argument and opinion, which are vigorously disputed by Respondent. Therefore,
there is no evidence of breach.

Third, in order to be successful on its summary judgment motion, Petitioner
must disprove all of the affirmative defenses raised by Respondent Exotics.com. These
defenses include fraud and unclean hands. Petitioner failed to disprove these defenses,
and in fact failed to address them entirely in its motion. But even if it had addressed
them, Petitioner could never overcome the numerous factual disputes raised by these
defenses, particularly the issues surrounding the unclean hands of Scott London and his
company, NY-Exotics. Therefore, the Board can and should deny summary judgment.

Finally, if for any reason the Board were inclined to give any credence
whatsoever to the disputed factual contentions raised by Petitioner, then Respondent
Exotics.com respectfully moves, pursuant to Rule 56(f), for a continuance and leave to
conduct all the discovery necessary to examine the documents and testimony raised by

Petitioner, including the deposition of Mr. London and Mr. Shapiro.
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For these reasons, which are delineated more fully below, Respondent

respectfully asks that summary judgment be denied.

II. FACTUAL BACKGROUND

A. Ownership Of The Mark By Exotics.com.

Exotics.com is the rightful holder of all interest in the Mark. Petitioner NY-
Exotics had no role in the initial creation or licensing of the Mark, and never owned the
Mark.

In brief, the “exotics’ business was formed in 1997 by Gary Thomas,
Andrew Maltin, and Lea Hastings to license website format and URLSs for upscale adult
lifestyle advertisers. The initial company, Exotics USA, LLC, created and trademarked
URLSs consisting of a city name and the word “exotics.” NY-Exotics is one such
example. The name and mark were then licensed to operators in the various cities who
would provide local advertising content. (Thomas Decl § 2, Exhibit G.)

In June 1999, Exotics USA was acquired by and its assets transferred to
Exotics.com, Inc., a Delaware corporation. As seen in Exhibit A, in 1999 all stock and
rights of Exotics USA were acquired by the new Delaware Corporation, Exotics.com, Inc.
(Exotics-DE).

On March 8, 2001, as part of a reverse merger, Exotics.com (Delaware)

became a wholly owned subsidiary of Exotics.com, Inc., a Nevada corporation (Thomas
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Decl § 2, Exhibit G.) Thus, the rights to the “NY-Exotics” Mark belongs to and are

controlled by Exotics.com, and not by Petitioner.

B. NY-Exotics’ License Of The Mark And Acknowledgment Of The

Rights And Ownership Of The Licensor.

As one of a number of licensees, NY-Exotics executed a License
Agreement dated as of October 15, 1997. (Petitioner’s Motion for Summary Judgment,
Exhibit 3.) Significantly, Scott London executed this original License Agreement as
President of NY-Exotics. In the License Agreement, Petitioner and Mr. London
acknowledged that:

Licensor [Exotics USA, LLC] is the owner of all right, title
and interest in and to the URL NY-Exotics.com.

(Petitioner’s Motion for Summary Judgment, Exhibit 3.)

On November 5, 1998, NY-Exotics Exotics — again represented by Scott
London as its President — executed an Amendment Agreement, which specifically
confirmed that all intellectual property rights relating to the URL belonged to the
Licensor:

Licensee [NY-Exotics] acknowledges and agrees that all

copyright, trademark and other intellectual property rights in

the Website and all of its contents are owned and controlled

wholly, exclusively, in perpetuity, in any and all media, and

throughout the world by Licensor [Exotics USA, LLC].

(Petitioner’s Motion for Summary Judgment, Exhibit 4.)
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C. Scott London’s Attempt To Take Control Of Exotics.Com.

Not content with being president, director and shareholder of NY-Exotics,
Scott London and his affiliated company, Red Rock, attempted to take over control of
Exotics.com itself. By making various promises of large-scale financing — which never
materialized — London inveigled his way into a seat on the Board of Directors, and in fact
insisted that he become President of Exotics.com.

Thus, on June 25, 1999, Scott London was appointed as a Director of
Exotics.com, Inc. (a Delaware Corporation). (See Exhibit. B). Significantly, London
remained as an officer and director until January 8, 2002, when he resigned. (See Exhibit
F.)

During this same period of time, London also continued to serve as a
shareholder, director and president of NY-Exotics, creating an inexorable conflict of

interest which was manifested in the fraudulent 2001 Amendment.

D. Execution Of The Alleged 2001 Amendment By Scott London While He

Was Director And Acting CEO Of Exotics.com And Director,

Shareholder And President Of NY-Exotics.

On March 5, 2001 — just days before the March 8 merger between Exotics
(Delaware) and Exotics (Nevada) — Exotics USA and NY-Exotics allegedly executed the

Amendment which is the core of the dispute in this case. (Petitioner’s Motion for




Summary Judgment, Exhibit 4.) This bizarre document purported to grant the entire
reversionary interest in all intellectual property rights back to NY-Exotics upon any
unspecified breach by Licensor. Significantly, the document recites no new consideration
whatsoever to Licensor in exchange for this extraordinary benefit to the Licensee, NY-
Exotics.

Moreover, neither the Due Diligence Letter of March 8, 2001, which was
prepared for the merger, nor its July supplement, mentioned any such recent Amendment.
(Exhibit M.) If such an Amendment, which risked the loss of the NY-Exotics Mark and
all affiliated rights, had then existed and had been disclosed to and approved by the
Board, it certainly would have been reflected in the due diligence analysis upon which the
merger was based. The fact that it was entirely unknown and unmentioned is silent
confirmation that the Board never knew of or approved such a giveaway of corporate
assets.

In fact, the highly unusual timing of the Amendment and the fact that it was
concealed from the Board suggests either that London knew of the impending merger and
was trying to gain an advantage before the Nevada Board took control of the company, or
that he deliberately back-dated the Amendment so that it would appear to have been

created just before the merger.




@ ®

Simply put, the 2001 Amendment is the product of fraud and conflict of
interest. Scott London used his position as President and Director of Exotics.com to
cause it to enter into an Amendment which provided no benefit to itself, but purported to
grant a windfall to his own company, NY-Exotics. In so doing, London conspired with
Andrew Maltin, who allegedly received a handsome payment in exchange for signing on

. behalf of Exotics.com. (Exhibit K, 9 25-26.)
Significantly, Gary Thomas, a founder of Exotics USA, LLA and

Exotics.com, and a Director of Exotics.com, had no knowledge whatsoever of this

fraudulent 2001 Amendment. (Thomas Decl § 7, Exhibit G.)

E. Pending Civil Proceedings In L.os Angeles Superior Court.

Not surprisingly, based on Andrew Maltin’s complicity in this fraud, a
lawsuit was filed against Maltin and others by Exotics.com and by Gary Thomas, one of
the original founders of Exotics USA and Exotics.com. These actions are presently
pending in Los Angeles Superior Court. (Exhibits J and K.) The validity of the
Amendment and other issues will be decided in those proceedings. It is the intention of
the Plaintiffs in those actions to name Scott London and his affiliates, including NY-

Exotics, as additional Defendants in these Superior Court actions.'

'Because of the complex and long-running series of fraudulent maneuvers by Maltin,
London and others are the subject of such proceedings, Respondent believes the Board may wish
to defer any decision about the contract issues until further rulings in the Superior Court actions.

-
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III. ARGUMENT

A. Petitioner Cannot Meet The Standard For Summary Judgment.

Petitioner cannot meet the standard for summary judgment because there
are numerous disputed factual issues, which Petitioner has not even addressed. As
moving party, Petitioner has the burden of demonstrating the complete absence of any

genuine issue of material fact:

A party moving for summary judgment has the burden of
demonstrating the absence of any genuine issue of material
fact, and that it is entitled to judgment as a matter of law.

In deciding a motion for summary judgment, the Board may
not resolve an issue of fact; it may only determine whether a
genuine issue of material fact exists.

The nonmoving party must be given the benefit of all
reasonable doubt as to whether genuine issues of material
facts exist; and the evidentiary record on summary judgment,
and all inferences to be drawn from the undisputed facts, must
be viewed in the light most favorable to the nonmoving party.

TBMP Section 528.01.
Specifically, it is well established that summary judgment may not be
entered where the validity of an agreement is subject to factual dispute. See Brass

Construction v. Muller, 2000 U.S. Dist. LEXIS 8535 (S.D.N.Y. 2000) (denial of summary

judgment in trademark case because genuine factual issue remained regarding validity of
agreement). For these reasons, summary judgement is disfavored in the trademark area,

particularly where the central issues of ownership of the mark are disputed.




Because of the intensely factual nature of trademark disputes,

summary judgment is generally disfavored in the trademark
arena.

Interstellar Starship Serv. v. Epix, Inc., 184 F.3d 1107, 1109 (9th Cir. 1999) (emphasis
added).

Furthermore, in order to prevail on summary judgment, the moving party
has the burden to overcome each affirmative defense offered by defendant or opposing

party. See Cromeens, Holloman, Sibert, Inc. v. AB Volvo, 2003 U.S. App. LEXIS

22859, * 52-53 (7th Cir. 2003) (“Whether it is an element of the claim or an affirmative
defense, if the [moving party is] unable to demonstrate a genuine issue of material fact on
that point, their claim cannot survive summary judgment”).

As set forth below, Petitioner has not even attempted to address and resolve
the factual issues implicated by its motion and the affirmative defenses raised by

Respondent, and cannot remotely meet the standard for summary judgment.

B. The 2001 Amendment Is Void And Unenforceable.

The 2001 Amendment (Petitioner Exh. 6), on which the Motion depends, is
a legal nullity. It is product of fraud, conspiracy and breach of fiduciary duty by Scott
London, the President of Exotics.com, and it violates the statutory rule that interested
directors and officers cannot approve or ratify transfers of corporate property for their

own benefit.




1. The "Amendment" Is “Ultra Vires” And Void Because It Is The

Product Of Fraud And Conflict Of Interest.

Scott London, the signatory of the “Amendment” on behalf of Petitioner,
was at the very same time a Board and Acting CEO of Respondent Exotics.com, having
been appointed by the Board on June 25, 1999 and remaining in those positions through
January 8, 2002 (Penultimate Sentence, Exhibit. B; Letter from Scott London, Exhibit F.)
Since these dates bracket the March 5, 2001 alleged date of the “Amendment,” his
execution of the Amendment is blatant self-dealing in violation of London’s fiduciary
obligations to Exotics.com.

As a matter of law, as President of Exotics.com, London owed a fiduciary
duty to that corporation. With the March "amendment" -- to the extent it might actually
affect trademarks and other intellectual property -- he risked Exotics losing its most
valuable asset without any consideration for so doing. As an interested director, London
failed in his duty to disclose to and seek approval from the non-interested directors of
Exotics. California law, which governs the enforcement of the License Agreement,

clearly prohibits a director from benefitting himself at the expense of the corporation:
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It is a cardinal principle of corporate law that a director
cannot, at the expense of the corporation, make an unfair
profit from his position. He is precluded from receiving any
personal advantage without fullest disclosure to and consent
of all those affected. The law zealously regards contracts
between corporations with interlocking directorates, will
carefully scrutinize all such transactions.

Remillard Brick Co. v. Remillard-Dandini Co., 109 Cal. App. 2d 405, 419, 241 P.2d 66

(1952) (emphasis added).

In fact, 2001 Amendment violates California Corporations Section 5234(a),
which exempts from being void or voidable only those transactions which are fully
disclosed to and approved by the Board.

No contract or other transaction between a corporation and

any domestic or foreign corporation, firm or association of

which one or more of its directors are directors is either void

or voidable because such director or directors are present at

the meeting of the board or a committee thereof which

authorizes, approves or ratifies the contract or transaction, if:

(1) The material facts as to the transaction and as to such director's
other directorship are fully disclosed or known to the board or
committee, and the board or committee authorizes, approves or

ratifies the contract or transaction in good faith by a vote
sufficient without counting the vote of the common director or

directors; or

(2) As to contracts or transactions not approved as provided in
paragraph (1) of this subdivision, the contract or transaction is just
and reasonable as to the corporation at the time it is authorized,
approved or ratified. (b) This section does not apply to transactions
covered by Section 5233.

-11-
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California Corporations Code § 5234(a) (emphasis added).”

Here, London was an interested director, making the "Amendment" void or
voidable by the Corporation absent compliance with the statute, i.e., full disclosure and
approval. There was no disclosure to -- much less approval by -- the Board of Directors
of Exotics.com. (Thomas Decl. § 7, Exhibit G.) In fact, Mr. Thomas, a Director of
Exotics.com, has stated unequivocally under oath that he never knew of or approved any
such Amendment.

The Corporate Minutes of Exotics, Inc. (whether USA, Delaware or
Nevada) show no record of authorizing the execution of an “Amendment” by either
Maltin or London (Thomas Decl. § 7, Exhibit G.) Since the New York assets (domain
name, trademark, etc.), were among the most valuable to Exotics - potentially 30-50% of
its revenues-- (Duggan Decl. §3, Exhibit. H), a Board resolution would be required to put

such assets at risk.

Accordingly it is a reasonable inference, and Respondent believes, that

2 Delaware likewise provides in Code Section 144 that: “(a) No contract or transaction
between a corporation and 1 or more of its directors or officers, or between a corporation and any
other corporation, partnership, association, or other organization in which 1 or more of its
directors or officers, are directors or officers, or have a financial interest, shall be void or
voidable solely for this reason, . . . if: (1) The material facts as to his relationship or interest
and as to the contract or transaction are disclosed or are known to the board of directors or
the committee, and the board or committee in good faith authorizes the contract or
transaction by the affirmative votes of a majority of the disinterested directors, even though
the disinterested directors be less than a quorum” or (2) the material facts are disclosed or are
known to the shareholders and approved in good faith by vote of the shareholders; or (3) the
“contract or transaction is fair as to the corporation as of the time it is authorized, approved or
ratified, by the board of directors, a committee or the shareholders.”
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Maltin and London conspired to create the 2001 Amendment in a last-ditch attempt to
gain rights held by Exotics.com, which was being strengthened by St. George Capital's
investment and management.> Therefore, the Amendment is void, or, at the very least,

voidable at the option of Exotics.com.

2. The 2001 Amendment Is Unenforceable For Lack Of Consideration.

There is no legal consideration for Exotics.com to have given up its rights
in the Mark. As a putative Amendment to the Agreement, the 2001 document imposes on
Exotics.com critical new burdens, among them certain provisions for automatic transfer
of intellectual property to NY-Exotics on termination for uncured breach by Exotics.com.
In particular, Exhibit 6 purports to add the following:

In the event of breach by Licensor, Licensor agrees to transfer the
URL's to the name of the Licensee. Licensor will act in a reasonable

3 The 2001-Document raises doubts of authenticity on its face. In addition to
Respondent's evidence that the 2001-document was never authorized or known to the Exotics
Directors (Declarations of Gary Thomas and Barry Duggan (Exhibits. G and H respectively), the
evidence per se and Petitioner's evidence shows reason to doubt the genuineness of the
document. In particular: (1) the 2001-Document recites "Exotics USA" as a party, although all
rights had been transferred to Exotics.com-DE more than 18 months earlier.

(2) Despite the alleged two transfer provisions being from the same document, Shapiro's
December 6, 2001 letter of "termination” (Petitioner’s Motion for Summary Judgment, Exhibit
8), counsel refers to transfer of the URL "pursuant to the Amendment," but references the
transfer of copyrights, trademarks etc. "as more fully set forth in the Agreement."

(3) Equally telling as the inconsistent references is the absence of customary, lawyer-like
specific citations to "chapter and verse" e.g., "Pursuant to Section 28, paragraph g, ..." This
absence suggests strongly that Mr. Shapiro had no access to the Amendment, the 2001-
Document, when he wrote but, perhaps, relied on verbal representations by Mr. London.

(4) The choice of date - March 5, 2001 barely antedates the March 8, 2001 date where
Exotics.com-DE merged into Exotics.com-NY (Thomas Decl. 2, Exhibit G).

(5) Using the term "reverts" instead of assignment language raises questions of whether it
was actually drafted in the normal course by counsel.
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fashion to expedite this transfer so the Website will not incur any downtime.
(Petitioner’s Motion for Summary Judgment, Exhibit 7,§16 (last sentence).)
Similarly, the document purports to cause the Mark to “revert” to Licensee.
Upon the termination due to breach of this Agreement by Licensor,
as described in Paragraph 16, all of the trademark, copyrights, URL's, and
other intellectual property rights licensed by Licensor to Licensee under this
Agreement shall revert wholly and automatically to Licensee, and Licensor
shall make no further use of such rights for any purpose whatsoever.
(Petitioner’s Motion for Summary Judgment, Exhibit 7,§ 28(g) (last sentence).)
Similarly, the document purports to create certain other immediate benefits
to NY-Exotics (e.g., relief from escrow obligations in the existing Agreement). These
and some benefits to Licensee are all that is left after stripping away the cloud cover of

provisions which repeat what already existed in the underlying Agreement.

The 2001 Amendment recites no consideration to Exotics.com in exchange

for the enormous risk and downside it assumed, namely the transfer of its most important
assets including the trademark to NY-Exotics should Exotics.com breach any aspect of
the License Agreement.

Therefore, under California law, the 2001 Amendment is unenforceable as

to the pre-existing License Agreement. See Motown Record Corp. v. Brockert, 160 Cal.

App. 3d 123, 133 (1984) ("[A]n executory written modification must meet the
requirements of a valid contract . . . Specifically, the court has held the modification must

be supported by new consideration."); Harvey v. DeGarmo, 129 Cal. App. 487, 492-93
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(1933) ("An executory contract may .. be altered or modified . . . [bJut the variation of a

contract . . . requires a consideration."); Main St. A. P. R. Co. v. Los Angeles Traction

Co., 129 Cal. 301, 305 (1900) ("[T]he variation of a contract is as much a matter of
contract as the original agreement . . . And a contract for such variation . . . requires a
consideration.").

3. The Language of "Reversion" Is Legally Meaningless.

Even if the document were generally enforceable, the specific language of
“reversion” is legally meaningless. Paragraph 28(g) of the 2001 Amendment says that on
termination the IP “reverts”"to Licensee. That inherently assumes the Licensee initially
held rights in the Mark. But by its own admission throughout the moving papers
Petitioner was a Licensee so its use of the Mark inured to Respondent Licensor and it
therefore had no rights upon which a reversion can be based. In the absence of the proper
assignment language, this provision is by definition a nullity.

4. Exotics USA, LLC Had No Right To Transfer The Trademark In Any

Event.

Finally, it is legally significant that Exotics USA, LLC had no right to
transfer the Mark as of March 5, 2001, the date of the 2001 Amendment, because all
rights and control of Exotics USA, LLC had long since been transferred to Exotics.com-
DE. (Exhibit A, pg. 3; Thomas Decl. ] 7, Exhibit G.) Thus Petitioner's claim of

trademark rights under the 2001 Agreement is simply vacuous: since June 1999, the
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putative transferor, Exotics USA, had owned no intellectual property or other assets to
transfer, when Exotics.com-DE acquired them as part of its formation, at the behest of
Petitioner's own President, Scott London, and his investment group. (Thomas Decl. 3,

Exhibit G.)

C. There Is No Competent Evidence Of Any Breach Of The 2001

Amendment.

Even assuming arguendo — and bearing in mind that on summary judgment,
all inferences are in favor of the non-moving party — that the 2001 Agreement had any
validity, it still was not breached by Exotics.com, and there is no competent evidence of
any alleged breach. Therefore NY-Exotics acquired no rights to the Mark.

Petitioner offers no competent evidence whatsoever to support its claim of
breach. The sole “evidence” of Exotics.com's alleged “uncured breach” consists of two
“lawyers letters” (Petitioner’s Motion for Summary Judgment, Exhibits 7 and 8) sent by
Petitioner’s counsel Mitchell S. Shapiro — the same lawyer who filed the pending motion.
No evidence is offered that Mr. Shapiro had first hand knowledge of such events, of
whether or not they were cured, or of whether the Parties in fact terminated the License
Agreement.

Moreover, even the breaches alleged in Shapiro’s October 9, 2001 letter all

raise factual disputes. For example, Shapiro’s assertions as to whether Exotics engaged
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in “illegal conduct”; whether Exotics failed to provide services; whether Exotics sold
unapproved advertising; and whether Exotics encroached into New York’s territory — all
raise factual issues. .

Moreover, Respondent Exotics.com vigorously disputes each and every
factual contention of breach. (Duggan Decl. q 4, Exhibit H)

Resolution of these disputed factual contentions would manifestly require
factual determinations beyond the face of the letters and documents presently before the
Board. Generally, summary judgment is improper where the issue is which of several

documents or agreements express the contract terms. See Minnesota Mut. Life Ins. Co. v.

Ensley, 174 F.3d 977 (9th Cir. 1999).*

Such “evidence” compels denial of the motion. The trademark transfer
claimed by Petitioner requires an antecedent breach and termination of the License.
Sincere there is no evidence of breach, and since the issue of breach is a disputed issue of

fact, the central argument of the motion fails.

“Petitioner cites to Vaughn Russell Candy Co. v. Cookies in Bloom, Inc., 47 U.S.P.Q.2d
1635 (TTAB 1998) for the proposition that this Board is entitled to enforce agreements to cease

use of 2 mark. In that case however, the applicant was specifically precluded from use of the
mark by a settlement agreement where the applicant specifically agreed to discontinue use. This
case is distinguishable in that the agreement to cease use was not in dispute. Rather, it is whether
the material breach itself, the condition precedent to the transfer of the mark, has been satisfied.
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D.  Petitioner Entirely Failed To Address, Let Alone Disprove, The

Affirmative Defenses Asserted By Respondent Exotics.com.

Petitioner failed to address and overcome the affirmative defenses raised in
Respondent’s Answer. In particular, Petitioner has not addressed the Third Affirmative
Defense, Unclean Hands, which arises because Scott London breached his fiduciary
duties and engaged in double-dealing while President and Director of Exotics.com.

Similarly, Petitioner failed to address Fourth Affirmative Defense,
Estoppel, which arises because of Petitioner’s obligations as a Licensee to not challenge
Respondent/Licensor's rights in the Mark, not only by this Cancellation Action but by its
filing of a trademark application (Petitioner’s Motion for Summary Judgment, Exhibit 2)
while still a Licensee by its own admission.

Likewise, the Fifth Affirmative Defense, Acquiesence, applies because
Petitioner's president Scott London was a director of Respondent for almost two years
after the filing of the application in February 2000 (Petitioner’s Motion for Summary
Judgment, Exhibit 1) for the Mark and raised no objection thereto.

Moreover, Exotics.com specifically raised in the Sixth Affirmative Defense
the issue of Fraud and Lack of Authorization. Petitioner entirely fails to respond to
Respondent’s defense that the very document upon which this motion is based is the

product of fraud and was never properly authorized by Exotics.com.
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Here, Petitioner, as the moving party, has entirely failed to address, let alone

rebut, those defenses in its moving papers. For this reason alone, the motion is fatally

defective and should be denied. See Cromeens. Holloman, Sibert, Inc. v. AB Volvo,

2003 U.S. App. LEXIS 22859, * 52-53 (the moving party must be able to overcome each

affirmative defense offered by defendant or opposing party to prevail on summary

judgment).

E. Respondent Moves, Pursuant to Rule 56(f). For Additional Time to

Conduct Required Discovery.

Should the Board incline to give any evidentiary weight to the contrived
factual contentions of Petitioner, Respondent respectfully requests, pursuant to rule 56(f),
that the motion be stayed so that Respondent can conduct discovery focused on the facts
and documents asserted by Petitioner.

Specifically, Respondent is required to conduct the deposition of Scott
London, who breached his fiduciary duties as President of Respondent Exotics.com, when
he executed the 2001 Amendment in favor of his own company, NY-Exotics. Similarly,
Exotics.com will need to request and examine the documents relating to London’s
activities and the documents relating to the execution of the Amendment, as well as the

alleged breaches upon which the present motion is based.

-19-




Moreover, Petitioner has taken the unexpected tack of making a witness out
of its own counsel, Mitchell S. Shapiro, signatory to the present Motion and to the letters
used as sole basis for the claim of “breach.” (Petitioner’s Motion for Summary Judgment,
Exhibits 7, 8). This indicates that Mr. Shapiro evidently has, or claims to have, personal
knowledge of the facts relating to the alleged breach and other information central to the
Parties' performance of the License Agreement. Accordingly, his deposition will be

required in order for Exotics.com to respond to the present motion.

IV. CONCLUSION

Summary judgment should be denied because the validity of the License
Amendment, especially the collusive document masquerading as the March 5, 2001
amendment, is hotly disputed by Respondent Exotics, Inc. This is included in a much
large dispute that is the subject of two other pending lawsuits. There are numerous issues
of fact relating to the wrongful conduct of London that preclude the entry of summary
judgment. Moreover, NY Exotics has offered no competent evidence that Exotics.com
breached this alleged agreement, and any such contention of breach is hotly disputed by
Exotics.com. All of these issues require substantial factual discovery, including the
deposition of not only Mr. London himself, but his counsel Mitchell S. Shapiro who

purports to have knowledge of the facts set forth in his declaration. Accordingly,
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Respondent and Registrant Exotics.com respectfully requests that summary judgment be
denied, or, in the alternative, that the motion be stayed pending Rule 56(f) discovery.

Dated: December 4, 2003 Respectfully sgbmitted,

Attorneys for Respondent/Registrant
EXOTICS.COM, INC., a Nevada Corp.
EXOTICS.COM, INC., a Delaware Corp.
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LIST OF EXHIBITS TO OPPOSITION TO
PETITIONER'S MOTION FOR SUMMARY JUDGMENT

Exhibit

A. June01, 1999 action by Exotics.com, Inc. Delaware directors Andrew Maltin et al. accepting
transfer of ownership of Exotics.com USA, Inc. to Exotics.com, Inc. Delaware.

B. June 25, 1999 appointment of Scott London as a Director of Exotics.com, Inc. action by
Exotics.com, Inc. Directors.

June 13, 2001 letter of Resignation by Andrew Maltin from the Board of Exotics.com

Oct. 15, 2001 letter from Barry Dugan, Exotics.com CEO, responding to Mitchell S.
Shapiro's letter of Oct. 9, 2001.

Jan. 4, 2002, letter from Barry Dugan to Scott London re NY-Exotics license fee arrearages.
Jan. 08, 2002 letter of Resignation by Scott London from the Board of Exotics.com
Declaration of Gary Thomas (with authentication of Exhibits A, B, C, D and H).

Declaration of Barry Duggan (with authentication of Exhibits E, F, G, and D).
I. Declaration of Adam Siegler (with authentication of Exhibits M and N).

J. February 18, 2003 Complaint BC290511, Superior Court of the State of California for the
County of Los Angeles, Exotics.com, Inc. v. Andrew Maltin et al.

K. April 01, 2003, First Amended Complaint, BC287853, Superior Court of the State of
California for the County of Los Angeles, Gary Thomas et al., v. LA Exotics, Andrew Maltin,
etal

L. July 14,2003, Minute Order of Judge Freeman, Superior Court of California, Los Angeles
County, coordinating cases prior to consolidation.

M. Exotics.com disclosure letter pursuant to Section 5 of the Share Purchase Agreement dated
March 8, 2001 and supplement of July 2001.
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cv OF
BOARD OF DJRBCTORS
- OF

CONSENT TO AC'I’ION WITHOUT FIRST MEETmG G

' IﬂKITEﬂCS(JDhI,DNC

' Tho undemigned bemg a!l of the dlrec&ors of EXOTICS: COM, ]NC 8 corporatlon :
: organized under the laws of the State of Delaware, by this writing consent to take the following

actions, to transact the foﬂowmg busmcss of the corporatlon andto adopt the fonowmg
' resolunons' * . . _

ELECTION OF OFFICERS .
RBSOLVBD ‘thiat: followmg indlviduals are hereby elected to the omces oppom theu'

| AndrewMalm o Presxdent
Gary'rhomas ‘ | Secretaxyand'l‘masurer
RESOLVED FURTHBR, thair tem ofoﬂice shall conunence innnedia:elyandconﬂmw

. until the next annual meeting of the board of direstors of the corporation (or a writfen consent in

lieu thereof) and until their respective successors mduly electedl and qual!ﬂed or until their
o rcwecttvc oarher resxgmtmn or mmova.‘l ) : : '

PRINC[PM EXBCU‘I‘IVE OFFICE

RESOLVED that'the prlncipal executive office.of the carporation shall be established and - |

. maintained at: 10905 Ohio Ave. #309, Los Angeles, CA 90024, or such other place as the bosrd
: of dlrectors shall, from tnne to time, detemine ,

ADOPTION OF. BYLAWS

: RESOLVED that: the byhm. ennttad "BYLAWS OF EXOTIC‘S (‘OM NC., a
* Delaware Corporation,* consisting of eleven (11) pages, are hereby approved adopted and
- confirmicd as thcbths of the corporation; and

. RESOLVED FUR.THER, that the secretary of the corporatmn iy hareby authoﬁzed and
. directad to execute a certificate of the-adoption of said bylaws, to insert said bylaws a3 so certified

in the book of minutes of the corporation and to see that a copy of said bylaws, snmla.rly certtﬁed
- in kcpt al the pnmapal m:ewtlve oﬂoe of the corpomion '

9 ‘govd 6992689091 o "g0:21 (ENL)E00Z 'EZ 4TS
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‘ ' : ! ! ’ ‘

CORPORATE SEAL

f ‘WHERBAS it i proponed thas thers bo adoptcd » seal of the corporation consistmg of two -

L Delawm‘e,

" concentric cuﬂos with this words: “EXOTICS COM, INC." and the words and ﬁgurea "999

RESOLVED, that the corporate seal in the foregomg ftmu, words and ﬁgures is hereby -
. adopted 23 the seal of the prorutton. ‘

FISCAL YEAR

RESOLVED, that this: corporation adopt a ﬁml year-endmg December 31 0r suoh other
fiscal year as the board of directors may determine.

PAYMENT OF EXPENSES

RBSOLVED that the Prosulent or the Treasiirer of this corporation are authonzed and
directed to pay the expenses of its incorporation and organization, including effecting -
reimbursement to any person or persans who have ndvanced funds to or for the benefit of the

" corporation for such purposes, and payment of any smounts remaining owmg to the corporation's
attorney and/or accountant for servioces in connechon therewrth '

FORM OF. STOCK CERTIFICATE

. RESOLVED, that the form of stock cemﬁcate attached to these reaolutions is approved
and adopted as the form of stock certificate to be used by the carpomion

XSSUANCE OF S'I'OCK. '

WHEREAS, the boand of dimctom desires to issue and offer for aale sharea of common stock
suthorized by the corporation's articles ofinoorporat:on. and -

- WHEREAS, AndrewMamn,GsryThomas andLeaHnsﬁngshaveo&'eredtottansferaﬂ of their

. respective right, title, and interest, in and to their respective membership interests, in and to

- Exotics USA, LLC, a Georgia limited hability company ("LLC") es of the close of busmess on
May 31, 1999, in exchange for this cmpomt:ons common stock; -

..2
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. RESOLVED, that the officera of this corporution be, and thay hereby are, suthorized to .
sell and issus the following shares of capitsl stock of this corporation in consideration of the
tranafer of the assets and liabilities of the LLC, as more fully set forth in Exhibit “A” amchod

" hereto, ineacchmgeforthafollowmgsharesofthmoorpomon g stock:

Andrew Maltin . 48,00
Gaty'l‘homas 48,500
Lea Hastings . . . 3,000

RESOLVED FURTHER, that this corporaﬁon is & small busmess corporation as defined .
'in Section 1244 of the Internal Reveniie Code, and thar the shares of its capital stock to be sold
and issued hereunder shall be soldandmmedtothemmtheyqualw aswchpursumitto
- Section 1244 of the Internal Revenue Code; and

RESOLVED FURTHER, that the omc.ers of the corporauon ate hmby authorized and
-directed 10 prepare or cause to be prepared, verified and filed on behalf of the corpomion such
-reports and ﬁlings with the appropriate securities agencies relating to the issuance of shares of the
_corporation's capital stock, reflecting suchi msuanoe for the authonzod amount

The foregoing resolutions are hcreby ad0pted by the board of direetors oftlns oorporatxon
without a meeting. .

Dated: Junel, 1999
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RE-ORDER from
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OFFICE SUPPLIES @
TEL: (888) 477-0700
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. BY.
BOARD OF DIR.BCTORS
. OF
EXOQTICS. COM, INC.

UNANMOUS CONSENTTO ACTION - : | B

The undersigned, being all of the directors of EXOTICS COM. INC & corporation
orgauieed yoder the laws of the State of Delaware, by this writing consent to tako the. following

- actions, to transact the following business ofthe eorpomtion and to adopt the following

resolutions:

ISSUANCE OF STOCK

| WHEREAS, thecorporatmnhasremvedanoﬁertoseu& 110 ghares, representmg7 % ofthis |
f corporation’s issued and outstmding common stock to Red Rock, LLC, a Delaware limited -

Liability company, for a purchase price of $300,000.00, pursuant to the terms of a Subsmpnon
Agreement, of even dateherewith,betweenthis corporaﬁonandlledkock. LLC,

WHEREAS as an inducement to Red Rnek, LLC to enter into. the Subscription’ Agreement, this

. corporation has agreed to enter into an Option Agreement with Red Rock, LLC, whereby Red

Rock, LLC shall have the option to purchase up to an additional 7.5% of this corporation’s

- ghares, a5 more set forth in an Option Agreemnf, of even date herewnth, between this corparatlon o

and Red Rock, LLC;

WHEREAS, as further mduoement to Red Rmk, LLC to enter ifto the Subscnptwn Agreement.
this corporation has agreed to become.a party to a ‘Shareholders Ageemmt, of even-date.

- herewith, by and among certain of the shareholders of this corpomxon, and -

" WHEREAS, the board of directors has carefully reviewed the terms and condltmns of the o
 Subscription Agreemont, Option Agreement; and Shareholders Agréement and believes that it is

in this corporation’s best i interests to execute a.nd become & pany to the foregoing agwcmmts,

RESOLVED, that the sale of the this mrporanon o shares asid the gram ofoptions to
purchase shares to Red Rock, LLC pursuan to the teyms of the Subscription Agreemient, and
Option Agreement, and this corporation’s agreement to becoms & pmty to the Sha:eholders

- Agreement, are hereby ratiﬂed and approved, end

RESOLVED FURTHER. that the oﬁcers ot' the corporatxon are hereby authonzed md

- directed to prepare or cause to be prepared verified sind filed on'behalf of the corporation such -
. reports and filings with the appropriute securities agencies: relating to the issuance of shares ofthe
: corporation's capital stack, reflecting girch issuance for the authorized amuunt, andtotake my '

and all aotaons necessary in ﬁ:rtheranca of the foregomg resolutions B

% ‘govd 69926899091
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Deted: - June25,1999

APPOINTMENT oF DIRECTOR -

 WHEREAS, the bylaws of thiy corporation prcmde that the board of diroctcrs ahnll constst of

-tlmemembm, _
WHERBAS there:sprcunﬂyasinglevmncyonthebwdofdunctors and

WHEREAS, pursuant 1o the terms of the Stiarebolders Agrosmet, drscribed abuv, (s

corporation has agreed to appoint Scott London, ] dengnee ofned Rock, LLC to tlns
corponﬂon s board of directors,

RESOLVED, that Scott London i is hereby appoxnted asa dmar ofthis corporanon, lus

 term of office shall commence immediately and continue tbr the time lpeciﬂed in the Shareholders -

Agreement or until his earhor resmumon. :

The foregoing resolutions are hereby adopted by the board of d.tmxors ofthm oorporntlon' "

| without a meeting.

g "govd 699z680%091 , €0iZ1 (ZNL)E00Z €2 'aas
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FROM.Y LAEXOtICS . . PHONE O,

NO, 1 31827 4146 Jun. 15. 2008 10 W?f\

June 13, 2001

" TotheBosrd of Dirsctorsof < . - . . ‘ !

g€ @ovd

- Bxoties.com, Ino, (Delawate)

" Res Ru_igniﬁoﬁ e
Gentlemen:

Please be.advised that l heraby tenda‘ m rcs!gmtion Bs AN uﬂim_- md dxrector ot‘

‘the Company to be effoctive as of 12 ol AMPm Sune 19, zooz
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October 15, 2001, ' S . F '

Mr. Mitchell S. Shapiro,
Foley & Lardner,

2029 Century Park East,
Suite 3500,

Los Angeles, California,
90067-3021

Dear Sir:

Re: Exotics USA, LLC

In response to your letters of August 9%, August 28", and October 9™ I have had conversations with your
client, Mr. Scott London, in an attempt to solve the issues. I shall attempt to bring to the forefront some of

Exotics USA, LLCs concerns in this regard, that were not covered by Jeff Shumway’s response of August
27 to your letter of August 9, 2001. ‘

1.

Mr. London was signatory to the licensing agreement of October 15, 1997 that he entered in to
with Exotics USA: and subsequently entered into a second licensing agreement on November 9,
1999, as an officer of London Exotics, Ltd., licensing for the territory defined as the United
Kingdom; and then for a pericd of in excess of four months in the year 2000, he was the senior -
executive officer of the company. Mr. London’s responsibility was for the overall operations of
Exotics USA, which included the marketing of various city web sites under licensing agreements.

Now, one year later, Mr. London makes claims that the licensing program that he was selling and
promoting is not a legal program.

At this point, I am not going to debate the pros and cons of the definitions of a licensing program
verses a franchise program, but only trying to make the point that your client not only became a
licensee a number of years ago, but also, managed, marketed, and sold the curreat licensing
program as a paid employee of the company without any inhibitions.

Regarding the concern of the Atlantic City Exotics territory, I agree with you and your client that
this is covered under the New York territory and I would be more than pleased to have an operator
of his caliber in charge. (Point #4 of your October 9,2001 letter.)

In regards to the period of A-ugust 3 through August 5 of 2001, where the servers aof exotics were
inoperable, I have discussed this with your client and have asked for what he felt the incurred loss
was, and to date have received no response.

In order to alleviate this, I have offered a credit to New York Exotics in the amount of $15,000.

The sale of “unapproved” advertising for the New York website, that adversely impacted the
image and marketing efforts of New York has been rectified. I can assure your client that all
concerned will properly approve all futurc national advertising, which goes beyond the current
available Exotic network positioning within the site. :

#r .. sa®
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. ' &- b _:'. ': .
BE AFFLUENT LIFESTYLE

As your client is a director of Exotics.com, Inc., he is well aware of the concerns that 1 have in regards to
the rectifying of his problems. 1 feel that as a member of the board of Exotics his duty is to assist the other
board members to build the company and tobe a leader amongst the franchisees. The withholding of
franchise fees that date back beyond the first week of August is a breach of the New York agreement. This
action also impairs the company cash flow and its ability to meet some of its obligations. I am not asking
for all the funds due, but I feel that a holding back the $15,000 that I previously mentioned is fair.

Your client is one of our oldest licensees and 1 look forward to continuing our relationship with him and his
staff.

Yours very truly

’

1ann w7 D..-A;.. Ctvoar Vanrouver. British Columbia, Canada, V6E 259

€t . 2712
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FROM :SIEGLER FAX NO. 3187771114

January 4, 2002.

Mr. Scott London,
New York-Exotics,
1350 Broadway,
Sulte #1213,

New York, New York
10018

Sent via fax: 212-643-3277

. Dear sir:

Nov. 21 2083 83:31PM P3

At this time you have an estimated outstanding balance of $ 44.177.90 with Exotics-

USA. In line with our Licensing Agreemont, we gsk that you make this payment within 10
days, Failure to comply willinitiate further action through our attorneys.

This will be the only letter sent to you in this regard.
Sincefely,
?;ry Duggan
CEO
Exotics.com, inc.

NOU-21-28083 FRI 16:29 ID:INFO
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DEC-4-2003 1 2:55 FROM:INFO 310 206 2461 . TO: 3885811 Pigsq ___

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NY.ExoTics, INC. )}  Cancellation No. 92/040976
Petitioner )
) Registration No. 2,576,308
Vs, )
) Mark: NY-EXOTICS.COM
Ex¢TICS.CoM, INC. )
Respondent/Registrant ; DECLARATION OF GARY THOMAS
r/l
DECL ON OF YT S

I, Gary Thomas, declare as follows:

T am over twenty-one years of age, have personal knowledge of the matters set forth
herein and each of them is true and correct.

1. I was a founder and member of the Board of directors of both Exotics USA, Inc.
and of the successor to its assets, Exotics.com, Inc,, a Delaware corporation (collectively
Exoiies unless otherwise indicated). From June 1999 through September of 2001, I was the

.Chica f Executive Officer responsible for running the day-to-day operations of Exotics
Del:ware. Subsequently I was a consultant to Exotics.

2. More specifically, I was a co-founder of LA Exotics LLC (“LA Exotics™), and
the :ole investor, who financed the first operating Exotics office.. Due to the success of LA
Exolics, Exotics USA LLC was formed for the purpose of expanding the LA Exotics
business model into other citics. Exotics ultimately acquired approximately 1,000 exotics
relat:d Uniform Resource Locators (URLs) and domain names. In or about June 1999,
Exovics.com Inc., a Delaware corporation (hereinafter “Exotics-DE”) was formed and all
asse’s of Exotics USA LLC were transferred to Exotics-DE, in which Andrew Maltin and
I bec:ame the majority shareholders. (Exhibit A) Subsequently, as part of a reverse merger,

Exot.¢cs-DE became a subsidiary of Exotics.com, Inc., a Nevada Corporation.

00398.E. < TmXIWSIOpp-DelG 16 -1- TTAB-92/040976: NY-EXOTICS.COM
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3. 1 personally became acquainted with Scott London in approximately Angus( or
September of 1997 when he approached me about operating a New York branch of
Exctics.com. Scott’s purchase of the license for New York Exotics was finalized in
approximately October or November of 1997. In May 1999, Scott formed anather company
cal’»d Red Rock LLC, for the specific purpose of investing in Exotics, USA LLC. Red
-Rock LLC, expressed an interest to invest approximately $300,000 in Exotics-DE (at that
tim;, Exotics USA LLC). As a condition to the investment, Red Rock LLC insisted upon
the formation of a new corporation. Thus, Exotics-DE was formed and, as seen in Exhibit
A, 121999 all stock and assets of Exotics USA were acquired by the newly formed Delaware
cor:oration Exotics.com, Inc.

4. The managing director of Red Rock was Scott London, also President and director
of I"Y-Exotics. At that time (June 1999) London also became director of Exotics.com, Inc.-
DE as designee of Red Rock (Exh, B), other directors being Andrew Maltin and myself.

3. Prior to meking the investment, there were several meetings, at which Scott and
Wairen (another member of Red Rock LLC) were in attendance, where it was made clear
that all assets, including URLs and domain names and licensing agreements, would be
tran iferred by Exotics USA LLC to Exotics-DE. On several occasions, Scott requested
Exc ics-DE to simply give the New York URLs to him. At no time while I was acting Chief
Executive Officer of Exotics-DE did Exotics-DE agree to assign the New York URLs,
trademarks or other intellectual property to Scott or NY-Exofics.

6. During the period of December 1999 through July 2000, Scott {along with other
merbers of Red Rock, LLC) and a new company he was forming, Newco, were attempting
to pichase Exotics-DE. A letter of intent of purchase Exotics-DE was submitted, and Scott
reta ned an attorney to perform a due diligence. While the due diligence was being
perfurmed, Scott became acting Chief-Executive Officer of Exotics-DE. As the acting Chief

Executive Officer, Scott became intimately familiar with the company and directed

00398, X TmXIn/S!Opp-Del-GT6 -2- TTAB-92/040976: NY-EXOTICS.COM
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exgenditures totaling approximately $250,000.00.

7. The purported March 5, 2001 Amendment (Petitioner’s Exh. 6) to the licensing
agre:ement between N'Y-Exotics, Ine. and Exotics USA, Inc. never came before the Board or
wa: otherwise authorized. Indeed I was unaware of such a document. Moreover, as of that
dat:: Exotics USA, Inc. was an empty shell after its assets were transferred to Exotics., Inc.-
DE in June 1999, almost two years earlier.

8. The document attached as Exhibit A of the Opposition is a true and correct copy
of t1e June 1, 1999 Consent to Action by the Board meeting of Exotics,com, Inc.-DE.

9. The document attached as Exhibit B of the Opposition is a true and correct copy
of the June 25, 1999 Consent to Action by the Board meeting of Exotics.com, Inc.-DE.

10. The document attached as Exhibit € of the Opposition is a true and correcl copy
of t" e June 15, 2001 letter in which Andrew Maltin resigned from the Board of Exotics.com,
Lac.

I declare under penalty of petjury under the laws of the United States of America
that the foregoing is true and correct.

. This declaration was executed on December, 2003

ry/UpAanas
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FROM .s*\ 2 . FAX NO. :3187771114 . @4 2003 P4:47PM P2

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEM TRIAL_AND APPEAL BO

NY-EXOQTICS, INC. } Cancellation No. 92/040976
Petitioner )
) Registration No. 2,576,808
v )
) Mark: NY-EXOTICS.COM
EXOTICS-COM, INC. ) .
Respondent/Registrant g DECLARATION OF BARRY DUGGAN

DECLARATION OF BA RRY DUGGAN

1, Barry Duggan, declare as follows:

I am over twenty-one years of age, have personzl knowledge of the matters set
forth berein and each of them is tue and correctl.

1. 1was a CEO from Scptember 15, 2001 until November 29, 2002, of
Exotics.com, Inc., a Delaware corporation,

2. Directors of Exotics-Delaware through early 2002, were myself and Ingo Mueller
of St. George Capital, and Scott London who was also CEO and Director of NY-Exotics,
Ing., onc of our licensees. .

3 | was familiar with the license Agrecment for NY-Exotics, including its two
Amendments (Petitioner's Exhibits 3, 4, and S) which did not include the purported March 5,
2001 'Amendment (Pctiti oner's Exhibit 6). Tt is inconceivable that Exotics.com would ever
agree to the transfer of NY-EXOTICS.COM ar other intellectual property since these were
the key assets of the company, NY-EXOTICS.COM representing 30-50% of the company's
revenue potential.

4. The document attached as Exhibit D to Respondent's Opposition is a true and
gorrect copy of my Oct. 15', 2001 response to Mitchell S. Shapiro's October 9, 2001 and

(0308 £X. TmXIn/SIOpp-Nel-RD -1- TTAB-92/040976: NY-EXOTICS.COM
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earlier letters. As to his Dcécmber Jetter, I took this as only so much legal huffing-and-
puffing since I had heard no such thing from Scott London, i.¢., threats of termination for a
shopping list of breaches which in any event we strongly disputed. Rather, I took Mr.
Shapiro's letters to be only so much "fluff" designed to give Scott London a reason to delay
payments due under our license agrecment.

5. The document attached as Exhibit E of the Opposition is a true and correct copy of
my January 4, 2002 letter to Scott London seeking payment of overdue liéensing fees. At
the time the license agreement was still in full force and effect.

| 6. The document attached as Exhibit F of the Opposition is a true and correct copy of
the letter datcd January 8, 2002 from Scott London resigning from the Exotics.com-
Delaware Board of Directors. '

7. The document attached as Exhibit M of the Opposition is a true and correct copy
of the Exotics.com disclosure letter pursuant to Section 5 of the Share Purchase Agreement
dated March 8, 2001.

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is truc and correct. This declaration was executed on the __4[_ day of
December, 2003.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NY-EXOTICS, INC. Cancellation No. 92/040976
Petitioner
Registration No. 2,576,808
vs.
Mark: NY-EXOTICS.COM
EXOTICS.COM, INC.
Respondent/Registrant DECLARATION OF ADAM SIEGLER

IN SUPPORT OF OPPOSITION TO

MOTION FOR SUMMARY JUDGMENT

DECLARATION OF ADAM SIEGLER

I, Adam Siegler, declare as follows:

I am over twenty-one years of age, have personal knowledge of the matters set
forth herein and each of them is true and correct.

1. Iam an attorney at law and member of the State Bar of California. I represent the
Respondent/Registrant Exotics.com, Inc.-Delaware and related Exotics.com, Inc.-Nevada
(collectively, Exotics) in civil actions BC287853 and BC290511 in the Superior Court of the
State of California for the County of Los Angeles (4ction I and Action 2, respectively).

2. Action 1 was filed January, 2003 by Gary Thomas against, inter alia, Andrew
Maltin, both of whom are former directors of Exotics.com, Inc. (Delaware), and an amended
complaint was filed on April 1,2003. Action 2 was filed on February 18, 2003, against
Andrew Maltin, individually and in his role as a former director of Exotics.com, Inc., a
Delaware Corporation.

3. The document attached as Exhibit L to Respondent's "Opposition to Motion for
Summary Judgment" (the Opposition) is a true and correct copy of the July 14, 2003 Minute

Order of the Order Coordinating the two cases by Superior Court Judge Kenneth Freeman.




4. The document attached as Exhibit K to Respondent's Opposition is a true and
correct copy of the conformed copy of the Amended Complaint in Action 1.

5. The document attached as Exhibit J to Respondent's Opposition is a true and
correct copy of the conformed copy of the Complaint in Action 2, which the Court upheld as
against demurrers on July 31, 2003. Currently we are awaiting further discovery responses
from Maltin, among which we expect to receive evidence relating to the improper “sale” of
the NY-Exotics name orchestrated by Maltin and Scott London. This additional evidence
will bear directly on the point that Petitioner's Exhibit 6, the March 5, 2001, “Amendment”
is a fraudulent document which was not approved by or in the best interests of Exotics.com.

6. On reviewing Petitioner's Exhibit list in the present Motion for Summary
Judgment, it appears that the documents identified as Exhibits 3 through 9 which were
designated as “Confidential” were already in our possession as part of our file or our client’s
files in the above Action 1 and Action 2, or else were produced in the course of that
litigation. ‘

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct. This declaration was executed on the _%_‘A__ day of

December, 2003.
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.,

9606 Santa Monica Boulevard, 3™ Fl.
Beverly Hills, California 90210-4420
Telephone: (310) 859-6644
Telecopy: (310)273-5403
Attorney for Plaintiffs

formerly known as EXOTICS USA, LLC

EXOTICS.COM, IN'C.,v a Nevada

|l corporation;
E)I{%TICS.COM, INC., a Delaware

corporation,

Plaintiffs,
Vs. : ‘

ANDREW MALTIN, individually, and as
former director of_EXOTICS.COK/I_, INC,,

a Delaware corporation,

Defendants.

Sanford M. Ehrmann, Esq. (State Bar No. 26708)

formerly known as EXOTICS USA, LLC, )

OF ORIGINAL FILED
Los Angeles Superior Court

FEB 1 8 2003

John A. Clarks, Executive Officar/Clerk
By Deputy
STEPHANIE SIANEZ -

EXOTICS.COM, INC. a Nevada Corporation,
EXOTICS.COM, INC. a Delaware Corporation,

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

BC290511
CASE NO.
COMPLAINT FOR:
1) CONVERSION
2) BREACH OF FIDUCIARY
" DUTY
3) FRAUD
4; INTERFERENCE WITH
CONTRACT
5)  INTERFERENCE WITH
PROSPECTIVE ECONOMI
ADVANTAGE -
6)  UNFAIR COMPETITION
7)  DECLARATORY RELIEF
- 8)  ACCOUNTING

9) INJUNCTIVE RELIEF

P‘laihtiffs Exotics.Com, Inc., a Nevada corporation (Exotics Nevada);. and
Exotics.Com, Inc. a Delaware corporation, formerly known as Exotics USA,LLC

(“Exotics Delaware”), for their Complaint herein, allege as follows:

1
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INTRODUCTION

L Plaintiffs are the rightful owners of certain internet domain names, also -

known as “URL’s, which are essential to Plaintiffs’ business of on-line classified

-advertising. Defendant Andrew Maltin, a former director of Plaintiffs who 'had

administrative eontrol over the domain nameés, unlawfully and fraudulently transferred the
domains to himself and thereafter sold or exploited them for his own benefit, all in
violation of his contractual and ﬁduc1ary obligations. Plaintiffs seek to recover
ownership of the domain names and to recover damages to their business caused by

Maltin’s wrongdoing.

PARTIES
2. Plamtlff Exotics Nevada is a corporation formed under the laws of Nevada.
3. Plaintiff Exotics Delaware is a corporation formed under the laws of the

State of Delaware and was and is duly authorized to conduct business in the State of
California. | ‘

4. - Plaintiffs are informed and believe and thereon allege that Defendant
Andrew Maltin (“Maltin™) is an individual who is doing business in Los Angeles County
and has one or' more residences in Southern California. | | ‘ .

5. The names and capacities of the Defendants sﬁed as Does 1 throagh 100,
inclusive, are unknown to Plaintiffs. Plaintiffs are informed and believe and thereon
allege that Does 1 through 100, inclusive, are the partner, co-venturers and/or co-
corispirators of the other Defendants, and each other, and/ or in some manner responsxble '
for the acts complained of herein. When Plaintiffs ascertam, the true identities and
capacities of any of the Defendants named as Does 1 through 100 herein, Plaintiffs will
seek leave of Court to amend this Complaim accordingly.‘ |

6. Defendants Maltin and Does 1 through 100 are collectively referred to

herein as “Defendants.”

2
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ALLEGATIONS COMMON TO ALL COUNTS

{| Formation Of Exotics USA (Predecessor to Exotics Delaware)

7. In September 1997, Gary Thomas (“Thomas’), Maltin and Lea Hastings
(“Hastings™) founded Exotics USA, LLC, the Georgia limited liability company which is

the predecessor to Exotics Nevada.

8. . InApril 1999, Thomas, Maltin and Hastings entered into a settlement

agreement and release which among other things, set forth their respective percentage

ownership interests in Exotics USA. Asa result, Thomas and Maltin collectively held

97%, and Hastings held 3% of Exotics USA.

Business Plan And Use Of City Exotics Domain Nam'es and URLs

9. Ethics USA was engaged in previding on-line classified ads, aimed at a
more sophisticated, adult and urbavn.audience, similar to. those printed in such publications
as LA Wee’kly Thomas, Maltin and Hastings - had already had considerable success with
this busmess model ina company they had founded as LA Exotics (not a party hereto)
and the new EXOtICS USA entity was envisioned as the umbrella company for a series of
similar operations throughout cities in the U.S. and elsewhere.

10 ~ The business.plan therefore called for acquiring a series of domain names
for .eities throughout the United States, all of which consisted of a city name followed by
the sﬁfﬁx “exotics,”such as 5‘sandiego-e’xotics com,” “vegas-exotics.com,” and “miami-
exotics.com.” Each of these domain names would be licensed to operators in each of the
respectlve cmes and EXOthS USA would derive income form the license fees and related
revenue. Each of the operators was required to acknowledge that Exotics USA remained
the owner of the domain name. For example, in 1999, LA Exotics, LLC entered into a
standard licensing agreement. with Exotics USA, which spemﬁcally stated that the |
Licensor (Exotics USA) was the owner of all nght, title and interest in and to.the URL.

11. Thus, the owneréhip and maintenance of 'ehe city-exotics domain names was

an essential component-of the Plaintiffs’ business plan.

3
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Acquisition of URLs By Maltin On Behalf Of Plaintiffs .

12. | It was Maltin’s duty, on behalf of Exotics USA, to acquire as many' city .
name-exotics.com URL’s as possible, and in particular to acquire the domain names for
every US major metropolitan market . As each-URL was registered, using a boilerplate
registration form, Maltin listed himself as the administrative contact, with Exotics USA as
the registered owner. . _ | . .

13. Allof tvh.e'URL’s Maltin r.egist,ered on behalf of Exotics USA were paid'for
by Exotics USA, as were all of the expenses associated with registering them. If Maltin
paid for any URL’s or any such expenses, he was later reimbursed by Exotics USA. The
address utilized for registration purposes was Exotics USA’s address located at 8405
Pershing Drive, Suite 407, Playa del Rey, California. The address ut’iliz'ed for regi'stration
purposes was Exotics USA’-s address located at 8405 Pershing Drivé; Suite 407, Playa del
Rey, California. Once all of the major US city name-Exotics.com URL’s had been

acquired, it became the primary responsibility of Maltin to interview business opportunity

Il candidates in each local US market it was eéxpanded into and consummate a sale and

execute a licensing agreement between Exotics USA and new local business owners

leveraging the bify'name-Exotics.com URL’s as the primary proprietary asset of each of
the licensing agreements. The licensing agreements, signed by Maltin on behalf of

| Exotics USA, specifically stated that the Licensor (Exotics USA, LLC) was the owner of .

all right, title, and interest in and to the URL. Maltin executed approximately 25

licensing agreements with identical language on béhalf of Exotics USA.

Formation of Plaintiff Exotics Delav’va'ré' |

14. In or about June 1999, Red Rock, LLC, a Delaware limited liability (“Red
Rock™), expreéSed an interest to invest substantial funds into Exotics USA. Asa
condition precedent to the investment, Red Rock required the formation of a new
cqrporation. Therefore, Exotics Delaware was forrﬁed, with Thomas, Maltin, and a

designee of Red Rock (Scott London) to serve as the three Directors on the Board of

4
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Exotics Delaware. All of the assets of Exotics USA, were accordingly assigned to

Exotics Delaware.

15.  During the period of December 1999 through July 2000, London, through a

new company he was forming, was in the process of making an offer to purchase Exotics

Delaware. A letter of intent to purchase Exotics Delaware was submitted, and Scott

London retained an attorney to perform a due diligence. While the due diligence was

being performed, London became acting Chief Execﬁtive Qfﬁc'er of vExotics Delaware.
| 16. As ecfing Chief Executive Officer, London and his attorneys instructed
Maltin to make certain that all URL’s were held in.the name of Exotics Delaware and
reﬂected that company’s corporate address. Maltin was also responsible for working with j
and directing the legal counsel of Exotics Delaware to reglster the URL’s in the name of

Exotics Delaware. At that time, there were URL’s that still showed Exotics USA as the

_ reglstered owner.

17. By June of 2000, all URL s reflected Exotics Delaware as the registered '
owner, with the office location being 8434 Wilshire Blvd., Beverly HIHS, California. All
of the URL’s Maltin registered or had registered on behalf of Exotics Delaware were

either paid direcﬂy or through Exotics Delaware’s counsel.

Formatlon of Plaintiff Exotics Nevada

18.  In or about December 1999, St George Cap1ta1 Corp.,a Canadian
corporatlon (St. George), entered into an Agreement with Maltin and Thomas whereby St.

George would advance funds to Exotics Delaware as necessary This Agreement was

.predlcated on Exotics Delaware owning the URL’s, which Maltin warranted verbally and

in writing was the case. Over the next several months, negot1at1ons contmued with St.
George that eventually resulted in the partles agreeing to merge Exotics Delaware with a
new public company, Exotics Nevada. ‘ |

19. . On March 5, 2001, the Board of Directors of EXOthS Delaware ratified the -
proposed merger with Exotics Nevada. The merger agreement contamed, among other

5
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thmgs representatlons that Exotics Delaware had clear title to all of its assets (tangible
and intangible). There were no exclusions in the Disclosure Letter pursuant to Section 5
of the Agreement that gave any personal right to Maltin to own or control the URL’s.

20.  Maltin executed the Merger Agreement as an officer and director of Exotics
Delaware and voted for the Agreement. Pursuant to the Merger Agreement, Exotics
Nevada had certam obligations that needed to be performed under the Agreement, namely
a capital investment into Exotics Delaware of $2,000,000.

21. " Atthis ji‘mcture, Maltin indicated that he -wante'd to be bought out of his
interest in the business.

122, Ac'cordingly, Thomas agreed to purchase Maltin’s shares of Exotics
Delaware for the sum of $130,000.00, and a S'ettlem_ent and Release Agreement was
thereafter executed on June 6,2001, in which it was specifically recited that Maltin’s
name was to be removed from all documentation associated with Exot1cs Delaware.

23. . Maltin submitted his re51gnat1on as a Director of Exotlcs Delaware on or

‘about June 13, 2001.

‘ Maltm s Conversion Of The URL s

24. Onor about June 4, 2001 however, unbeknownst to either Thomas or
Plaintiffs Exotics Nevada and Exotics Delaware, and without thelr consent or approval
Maltin had secretly had all of the URL’s changed into his own name a_n.d‘had given his -
personal address and e-mail address as the new contact points.

25.  Plaintiffs are informed and believe that Maltin also, at a date unknown, and
again without consent or approval of Plamtlffs purported to transfer the URL’s for New
York, Mlam1 Los Angeles and Las Vegas to each of the respective Licensees.

2.6. Plaintiffs have made repeated demands to Maltin to return the URL’s:

among: others, Plainti_ffs’ counsel, Jeff Shumway, demanding that Maltin turn back over

the URL’s to Exotics Delaware; and similar written demands sent by Thomas to Maltin.

COMPLAINT
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27.  Plaintiffs are informed and believe that Maltin continues to hold some or all |

of the URL’s 1n his own name, or has unlawfully purported to transfer them to persons

: whlch are not entitled to them, all without the consent of Plaintiffs.

FIRST CAUSE OF ACTION

_ (Conversion And Conspiracy - Against All Defendants)

 28. - Plaintiffs incorporate by reference Paragraphs 1 thfough 27, inclusive, of |
this Complamt as though fully set forth in this place.

29.  Plaintiffs are the rightful owners of the URL’s.
30. ~ Maltin converted the URL’ s to his own use by purporting the transfer of -

administrative control and ownership to himself, all in derogation of the rights of

1 Plaintiffs.

31.  Plaintiffs are informed and believe that Does 1-100 conspired with Maltin
and a551sted in or ratified his actions in converting the URL’s.

32. Plamtlffs have duly made written demand upon Maltin to return the URL’s,
but Maltin has refused to comply. '

. 33.  Plaintiffs are entitled to the return of their property and all proceeds and

rights pertaining to or derived from such property.

34,  As a proximate result of Maltin’s breach of his fiduciary duties to Plamtlffs
Plaintiffs have also suffered damages in an amount to be determined at mal mcludmg but

not lirmted to loss of revenues which would otherwise have been derived from the use of -

‘the converted domain names.

35.  Plaintiffs are informed and believe that in doing the things allege‘d herein,
Defendants acted despicably, with malice, fraud and oppression, and with ill-will and
animus toward Plaintiffs. Accordingly, Plamtlffs seek an award of punitive damages ‘
againét Defendants and each of them, according to their respective wealth and financial

condition, in an amount sufficient tp punish them and deter them from such misconduct in

the future.

7
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SECOND CAUSE OF ACTION

(Breach of Fiduciary Duty And Conspiracy - Against All Defendants)

36.  Plaintiffs incorporate by reference Paragraphs 1 through 27, inclusive, of
this Complaint, as though fully set forth in this place. , _

37.  AsaDirector of Plarntrff corporations, Maltin owed a fiduciary duty to
Plaintiffs and was required to perform his duties with utmost loyalty and honesty, solely
in the best interests of the corporate Plaintiffs.

38. Maltin breached his fiduciary duties to Plaintiffs, as set forth above, by
convertmg to his own use the valuable property of Plaintiffs.

39.  As a proximate result of Maltin’s breach of his fiduciary duties to-Plaintiffs,

Plaintiffs have suffered damages in an amount to be determined at trial, including but not

limited to damages from lost revenue, and the dramatic loss in market value of the

Plaintiffs; stock, currently estimated in excess of $100,000,000.00 (one hundred million-
dollars). ' | |

40.  Plaintiffs are informed and believe‘ that in doing the things alleged herein,
Defendants acted despicably, with malice, fraud and oppression, and with ill-will and
animus toward Plaintiffs. Accordingly, Plaintiffs seek an award of pumtrve darnages
against Defendants and each of them; accordmg to their respective wealth and ﬁnan01al

condition, in an amount sufficient to punish them and deter them from such mrsconduct in

the future.

THIRD CAUSE OF ACTION .

THIRD CAUSE OF A% 11072
(Eraud And Consplracy - Against All Defendants)
41.  Plaintiffs incorporate by reference Paragraphs 1 through 40, mclusrve of
this Complaint, as thoagh fully set forth in this place |
42.  Maltin made factual representations to Plaintiffs that were knowingly false.
43.  Among other things, on or about June 6, 2001, Defendant Maltin executed a

Settlement and Release Agreement whereby Thornas purchased Defendant Maltin’s

8
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shares of Exotics Delaware for the sum of $130,000.00. At the time of this Agreement,
Exotics Nevada had an‘agreement to acquire all of the assets of Exotics Delaware by the
merging of Exotics Delaware with Exotics Nevada. This transaction was predicated on
Exotics Delaware owning the URL’s Which Defendémt'Maltin warranted was the case.
Defendant Maltin intentionally and maiiciously falsely represented to Plaintiffs that the
assets of Exotics Delaware, including the URL’s, were in place, when in truth and fact -
Defendant Maltin knew said representations to be false. |

44, The misrepresentations by Maltm were false were known to be false when
made,.and were made with intention of inducing Plaintiffs to act in reliance thereon.

45. Plaintiffs actually and reasonably relied upon the misrepresentations made

| by Maltin.

'46. ~ As adirect and proxifnate result of Maltin’s acts of fraud and deceit;
Plaintiffs have suffered damages 1n an amount according te proof at trial.

47. Plaintiffs are informed and believe that in doing the things alleged herein,
Defendants acted desplcably, with malice, fraud and oppression, and with ill-will and
anirnus toward Plaintiffs. Accordmgly, P1a1nt1ffs seek an award of punmve damages
against Defendants and each of them, accordmg to their respective wealth and financial
condition, in ah amount sufficient to punish them and deter them from such mxsconduct in

‘the future. -

FOURTH CAUSE OF ACTION

(Interference with Contract And ('fonsp‘ i}jacy -
Against All Defendants)
48. - Plaintiffs incorporate. by reference Paragraphs 1 through 47, inclusive', of
this Comp‘laint,v as though fully set forth in this place. _
49. . Plaintiffs have ot had contractual relationshipé with licensees and other

organizations in Plaintiffs’ markets.

9
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'50. - Plaintiffs are informed and believe that Maltin has contacted other licensees
of Plaintiffs and induced them to cancel their agreements with Plaintiffs. Among other
things, Maltin induced Exotics.com San Diego to cancel its licen_ée agreemen"c with
Exotics Delaware and move from the Exotics Delaware server to Malﬁn’s individual
server. | A

51. Maltin’s aetioris have also had the effect of damaging and interfering with
the contractual relationships of Exotics Nevada and Exotics Delaware and their respective
licensees. Among other things, due to Maltin’s unauthorized actions, New York Exotics,
M1arn1 Exotics, Las Vegas Exotics and Los Angeles Exotics have refused to pay the fees
as required under the terims of the 1ndw1dua1 Llcense Agreements first executed with.
Exotics USA, resulting in great economic hardship and damage to Plaintiffs.

52. Pléiintiffs are informed and believe that Maltin was.and is well aware of the -
existence and importance of all of these contractual relatlonshxps

53.  Plaintiffs are informed and believe that Defendants agreed and conspu-ed to

interfere with Plaintiffs’ advantageous contractual relationships.

54. Plaintiffs are inforrned and believe that Defendants have intentionally and -
unlawfully interfered w1th each and all of these contractual relatlonshlps

55. Plamtlffs are informed and believe that Defendants 1ntent10nally mterfered
for the unlawful and i improper purposes of crlpphng Plamtlffs ability to develop their
own businesses.

56.  Plaintiffs are informed and beheve that Defendant intentionally 1nterfered
with Plaintiffs’ contractual relationships by improper means, including unlawfully -
transferrmg rights or interests in domain names that belong to Plaintiffs.

57.  Asadirect and prox1mate result of Defendant’s interference, the
contractuel relationships and advantages have been damaged or lost, and Plaintiffs have
suffered demages. in.an amount to be proven at trial, estimated in excess of $500,000.00.

- 58.  Plaintiffs are informed en_d believe that in doing the things alleged herein,
Defendant acted despicably, with malice, fraud and oﬁp’réssion, and with ill-will and

. 10
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animus toward Plaintiffs. Accordingly, Plaintiffs seek an award of punitive damages
against Defendants and each of them, according to their re_spective wealth and financial

condition, in an amount sufficient to punish them and deter them from such misconduct in

the future.

FIFTH CAUSE OF ACTION

(-Interference with Prospective Economic Advantage And Consg_ iracy -

‘Against All Defendants)
' 59, Plaintiffs incorporate by reference Paragraphs 1 through 58; inclusive, of -

this Complaint as though fully set forth in this place.

60.  Plaintiffs have or had valuable economic relatlonshlps with both their
current licensees and potential licensees and other compames in the market

61. Plaintiffs are informed and believe that Maltm has contacted other licensees

1 or potential licensees of Plaintiffs and induced them not to work with Plamtlffs but

instead to transfer their business to Maltin.
62. = Maltin’s actions have had the effect of damaging and interfering with the

prospective economic advantage that Plaintiffs enjoyed. Among other things, due to

. Maltm s unauthorized actions, New York Exotics, Miami Exotlcs Las Vegas Exotics and

Los Angeles Exotics have refused to pay the fees as requufed under the térms of the

individual License Agreements first executed with Exotics USA resulting in great

economic hardship and damage to Plaintiffs.

63. Plamt1ffs are mformed and believe that Maltm was and is well aware of the

‘existence and 1mportance of all of these prospective economlc advantages.

64.  Plaintiffs are informed and believe that Defendants agreed and consp1red to

interfere with Plamt1ffs prospective economic advantages.
65. Plalntlffs are informed and believe that Defendants have intentionally and

unlawfully inte’rfered w1th each and all of these prospective economic advantages

1
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66.  Plaintiffs are informed and believe that Defendants intentionally interfered
for the unlawful and improper purposes of crippling Plaintiffs’ ability to develop their
own businesses. | |

67. Plaintiffs are informed and believe that Defendant mtentionally mterfered
with Plaintiffs prospective economic advantages by improper means, including
unlawfully transferring rights or interests in domain names that belong to Plaintiffs.

68. - Asadirectand proximate result of Defendant’s interference, the
prospective economic advantages have been damaged or lost, and Plaintiffs have suffered
damages in an amount to be proven at trial, estimated in excess of $500,000.00.

 69. Plaintiffs are mformed and believe that in doing the things atleged herein,
Defendant acted despicably, with malice, fraud and oppression, and with ill-will and
animus toward Plaintiffs. Accordingly, Plaintiffs. seek an award of punitive damages

against Defendants and each of them, aceording to their respective wealth and fin‘anciai

condition, in an amount sufﬁc1ent to punish them and deter them from such misconduct in

the future.

SIXTH CAUSE OF ACTION

‘ (Unfair Competition - Against Defendant Maltm)
70.  Plaintiffs incorporate by reference Paragraphs 1 through 69, inclusive, of
this Complaint as though fully set forth in this place. ' '

" 71.  Plaintiffs are informed and believe Maltin is developing a business in direct
competition with the methods, plans and know-how envisioned and developed by
Plaintiffs and, more particularly, using domain names that in fact belong to Plaintiffs.

72.  Maltin’s acts constitute unfair competition and violate California Business -
& Professions Code Section 17200 et seq. -

3. Plaintiffs are informed and believe that Maltin and the Doe Defendants
agreed and corispired to engage in acts of unfair competition and that Defendants

encouraged, ratified, and/or accepted the beneﬁts of such acts of the others.

12
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74.  As a direct and proximate result of Defendants’ intentional 1nterference

‘Plaintiffs are entitled to disgorgement of any benefits received by Defendants from their -

acts of unfair competition.

75.  Plaintiffs seek and are entitled to appropriate injunctive relief to prevent

Defendants from engaging in such acts of unfair competition.

SEVENTH CAUSE OF ACTION

(Declaratorv Relief— Against All Defendan_t_s_)

76.  Plaintiffs incorporate by reference Paragraphs 1 through 75, mclusxve of
this Complamt as though fully set forth in this place.

77, Plaintiffs contend that they are the rightful owners of the city- CXOUC URLs,
and that Maltin has no right to own, administer, use, sell, transfer, or exp101t these URLs.

78 Plaintiffs are informed and believe that Maltin and the other Defendants

contend to the contrary. _
79.  Plaintiffs are therefore entitled to declaratory relief, awarding them

ownership of the URLs and declaring ‘that_Maltih has no rights to them.

' EIGHTH CAUSE OF ACTION

_ _ (.Accounti'ng — Against All Defendants) ‘
80. Plaintiffs incorporate by reference Paragraphs 1 through 79, inclusive, of .

this Complaint, as though ftﬂly set forth in this place

81.  Asaresult of Maltin’s acts of conversmn and other breaches of his
fiduciary dutles, as alleged above, including aets taken while he was a Director, Maltin
has obtained possesswn of funds which are the rightful property of Plaintiffs.

82.  Accordingly, Maltm is obliged to account to Plaintiffs for all such funds

and other rights over which he has had control.

13

COMPLAINT



-
P

O© 0. O\ A W N

® @

NINTH CAUSE OF ACTION

| (Injunctive Relief- Against All Defendants)

83.  Plaintiffs incorporate by reference Paragraphs 1 through 82, inclusive, of
this Complaint, as though fully set forth in this place. |

84.  Plaintiffs are mformed and believe that, unless restrained by th1s Court,
Maltin will contmue to engage in acts of conversion and, in particular, is imminently
likely to transfer, sell, or otherwise encumber the URL’s which are the iawful property of
Plaintiffs. . |
‘ | 85. Plaintiffs will suffer irreparable injury, because the domain names e.re
unique and are essential to Plaintiffs’ business plan.

86.  There is imminent hkehhood of further transfers by Maltin, given his_

deceitful conversion of the URL S and his subsequent attempts to transfer nghts or

interests in the URL’s to Plaintiffs’ licensees.

87.  Accordingly, Plaintiffs seek temporary, preliminary and permanent -

| injunctive relief agamst Defendant. Maltm all other Defendants and all persons actmg in

concert thh them, enjoining and restraining them from taking any act with respect to the
URL’s whlch is inconsistent with Plaintiffs’ rights therein, and specifically enjoining all

such persons from transferring, selhng or encumbering the URL’s while this litigation 1s

pending, and mandatory injunctive relief requiring Maltin to return to Pla1nt1ffs all

ownership and control of the URL’s belonging to Plaintiffs.

, - PRAYER
WHEREFORE, Plaintiffs pray for judgment as follows:
On the First Cause of Action: .

1. - For the return of all property belongmg to Plaintiffs.
2. ‘For damages in an amount according to proof at trial, in an amount in
excess of the jurisdictional minimum of Superior Court. .

3. For exemplary damages.

14
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On the Second Cause of Action:

1. . For damages in an amount accordmg to proof at trial, in an amount in
excess of the Junsdlctlonal minimum of Supenor Court.
2. For' exemplary damages.
On the Thlrd Cause of Action:

1. For damages in an amount according to proof at tr1a1 in an amount in
excess of the jurisdictional minimum of Superior Court
2. For exemplary damages.
On the Fourth Cause of Action: '. :

1. For damages in an amount according to proof at trial, in an amount in
excess of the jurisdictional minimum of Superior Court.
2. . For exemplary damages.
On the Fifth Cause of Action:

1. - For damages in an amount according to proof at trial, in an amount in
excese of the jurisdictional minimum of Superior Court.
2. For exemplary damages. .
On the Sixth Cause of Action:

1. Restoratlon of money and property acqu1red by unfair competmon
2. Injunctlve relief.

On the Seventh Cause of Action:

1. - Fora declaratory Judgment that Plaintiffs are the rightful owners of the c1ty-
o exotic URLs, and that Maltin has no nght to own, administer, use, sell,
transfer, or 'exploit these URLs.
On the Eighth Cause of Action:

1. For an accountmg for all money and property, and all proceeds of the same,
whlch have been in the possessmn or control of Defendants '

On the Ninth Cause of Actlon

1. For: temporary, prehmmary and permanent mjunctwe rehef against

15
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' Defendant Maltin, all other Defendants, and all persons acting in concert
with them, enjoining and restraining them from taking any act with respect
to the URL’s which is inconsistent with Plaintiffs’ rights therein, and
specifically énjoining' all such persons from transferring, sellihg or
encumbering the URL’s while this litigation is pending.

2. ' For mandatory injunctive relief requiring Maltin to return to Plaintiffs all

ownership and control of the URL’s belongiﬁg to Plaintiffs.

On All Causes of Action:
1. For costs;
2. . For reasonable attorney’s fees; and

3. For such other and further relief as the Court may deem appropriate.

Dated: February 10, 2003 Respectfully submitted,

Sanford M. Ehrmann
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Sanford M. Ehrmann (State Bar No. 26708) :
9606 Santa Monica Boulevard, 3 Floor CONFORMED COPY
}%everly Hills, California 90210 ‘ OF ORIGINAL FILED
Telephone: (310) 859-6644 Los Angeles Superior Court

Adam Siegler (State Bar No. 116233 S

Tae-Yoon Kim (State Bar No. 2099321) APR 01 ,2003 ,
SIEGLER, KUBER & SEXTON, LLP John A. Clarie, Exacutive Officer/Clerk
9454 Wilshire Boulevard, Suite 201 By - s Paputy
Beverly Hills, California 90212 ERIKA BROWN
Telephone: §3 10) 777-1111

Telecopy: 310) 777-1114

Attorneys for Plaintiff GARY THOMAS aka GARY VOIJTESAK

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

GARY THOMAS aka GARY CASE NO. BC 287853
VOJTESAK, individually, and as a -
member of LA EXOTICS, LLC, a Georgia FIRST AMENDED COMPLAINT

limited liability company, FOR:
Plaintiff, 1) CONVERSION OF MGNEY .
: 2)  BREACH OF FIDUCIARY
VSs. _ DUTY
= - 3) INTENTIONAL
LA EXOTICS, LLC, a Georgia limited MISREPRESENTATION
liability company, ANDREW MALTIN, 4) NONDISCLOSURE
individually, and as a member of LA 5) INTERFERENCE WITH
EXOTICS, LLC; LEA HASTINGS aka CONTRACT
LEA CONKEY, individually and as a 6) DECLARATORY RELIEF
member of LA EXOTICS, LLC; and 7) BREACH OF CONTRACT
DOES 1 - 100, inclusive, 8) BREACH OF IMPLIED
‘ COVENANT OF GOOD
Defendants. FAITH AND FAIR DEALING

9)  ACCOUNTING

10) INJUNCTIVE RELIEF

11) CONSTRUCTIVE TRUST

12) APPOINTMENT OF
RECEIVER' |
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Plaintiff Gary Thomas aka Gary Vojtesak, an individual, and.a member of

LA Exotics, LLC, a Georgia limited liability company (“Thomas”), alleges as-follows:

INTRODUCTION

1. Plaintiff Thomas seéks redress fdr Defendant Andrew Maltin’s (“Maltin”)
wrongful transfer and exploitation of internet website addresses, or Uniform Resource
Locators (“URLSs”), which URLs were the primary assets of a business built by Thomas,
Maltin and Defendant Lea Hastings aka Lea:Conkey (“Hastings”). Plainti ff Thomas
further seeks damages and provisional relief from Maltin’s and Hasti11gs" abuse of control

over LA Exotics, LLC in violation of their fiduciary duty.

PARTIES
2. Plaintiff Thomas is a resident of the State of California and is a member of
LA Exotics, LLC. - _
3. Thomas is informed and believes and thereon alleges that Defendant Maltin

is an individual who is doing business in Los Angeles County and has one or morc
residences in Southern California. Maltin is a member of LA Exotics, LLC, and is a
former director of Exotics.com, Inc.

4. Thomas is informed and believés and thereon alleges that Defendant
Hastings is an individual who is doing business in Los Angeles County, who has onc or
more residences in Southern California and who was, until sometime in 2002, 2 resident of
California. Hastings is-a member of LA Exotics, LLC.

5. Defendant LA Exotics, LLC is a Georgia limited liability company doing
business in Los Angeles County.

6. Defendants Maltin and Does 1 through 100 are collectively referred to
herein as “Defendants.”
7. The names and capacities of the Defendants sued as Does .1 tﬁrough 100,

inclusive, are unknown to Plaintiff. Plaintiff is informed and believes and thereon alleges
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that Defendants, and each of them, were the agents, servants, employees, partners, co-.
venturers, co—conépirators, and/or employers of each of the other Defendants, and cach of
them, and in doing those acts herein referred to were acting within the course, purpose and
scope of their employment and/or agency, and/or has authorized, approved, consented to
or ratified the acts of such agents, servants, employees, and each 6ther, and, as a result
thereof, Defendants and each of them are vicariously, jointly and severally liable for cach
others’ acts and omissions. :

8. When Plaintiff ascertains the true identities and capacities of any of the
Defendants named as Does 1 through 100 herein, Plaintiff Will seek leave of Court o

amend this Complaint accordingly.

ALL'EGATIONS COMMON TO ALL CAUSES OF ACTION -
Formation of LA Exotics, LCC (“LAEJ

9. In March of 1997, Thomas and Maltin founded LA Exotics, LLC (“LAL”
Georgié limited liability company, for the specific purpose of publishing classified ads on
the internet related specifically to the Greater Los Angele's market. The ads targeted a
sophisticated, adult and urban audience, similar to those printed in such pu’blications in the
LA Weekly. Once the office was opened and the business was up and running, Thomas

and Maltin brought in Hastings as a one-third equal partner. The Los Angeles office of

LA Exotics, LLC (www.laexotics.com) quickly became profitable. Thomas decided 1o
expand this business model into other cities, offering it to local entrepreneurs as a business
opportunity in other major U.S. markets. Maltin was directed to begin acquiring URLs i

anticipation of the expansion plans.

Formation of Exetics USA, LCC (“EUSA.” Predecessor to Exotics Delawarc)

10.  In September of 1997, Thomas, Maltin and Hastings founded Exotics USA,
LLC, a Georgia limited liability coinpany (“EUSA”), an entity envisioned as the umbrella
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company for a series of similar operations throughout the U.S. and elsewhere.' The
business plan called for- acquiring “city name-exotics” URLs (e.g., sandiego—exotics.c.om; |
v¢gas-exotics.com; 1niarﬁi—éxotics.com, newyork-exotics.com, etc.). Each of these URLs
would be licensed to local operators in the respective cities, and EUSA would derive
license fees and related revenue. EUSA’s ownership of the “city-exotics” URL was an

essential component of EUSA’s business plan.

Acquisition of URLs by Mailtin on EUSA’s Behalf

11. A primary role of Maltin on behalf of and for the benefit of EUSA was to
acquire as many major city name-exotics URLs as possible. As each URL was registered,
lusing a boilerplate registration form, Maltin listed himself as the administrative contact,
with EUSA as the registered ownef. EUSA paid for all of the URLs and the expenses
associated with registering them: If Maltin paid for any URLSs or incurred any related
expenses, EUSA promptly reimbursed him. The address utilized for registration purposcs
was EUSA’s address. Once EUSA acquired all of the major U.S. cityname-exotics.com
URLs , it became Maltin’s primary resi)onsibility to interview candidates in each

expansion market and execute a license between EUSA and new local business owners.

12.  The licenses signed by Maltin on behalf of EUSA specifically stated that the
20' licensor, EUSA, was the “owner of all right, title and interest in and to the URL”. Maltin

21 llexecuted approximately 25 licenses with identical language on behalf of EUSA. '

22 13.  In April of 1999, Thomas, Maltin and Hastings entered into a written

23 ||Settlement Agreemeﬁt and Release to clarify their respective percentage ownerships in
24 |leach entity. Pursuant to that Settlement Agreement, Thomas and Malﬁn decreased their
25 |respective ownership percentages in LAE from 33.3% to 25.5% respectively, and

26 |Hastings’ percentage ownership increased from 33.3% to 49%. Thomas and Maltin

27 ||collectively held 97%, aiid Hastings held 3% of EUSA. During the same périod, LAE

28 [lentered into written standard licensing agreement with EUSA, which, like the other
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licenses, specifically stated that the Licensor, EUSA, was the “owner of all right, titlc and
interest in and to the URL ...” ' |

Formation and Operation of Exotics.com, Inc. Delaware (“Exotics Delaware”)

14.  InJune of 1999, Red Rock, LLC, a Delaware limited 1iabi1ify company,
(“Red Rock”) expressed an interest to invest approximately $300,000.00 1nto EUSA. Red
Rock 11151Sted on the formation of a new corporation. Thus, Exotics.com, Inc. a Dc,law e
corporatmn (“Exotics. Delaware”) was formed with Thomas, Maltin and Red Rock’s
designee, namely Scott London (“London”), as its Board of Directors. All of EUSA’s
assets Were‘ accordingly assigned to Exotics Delaware. EUSA’s financial statements
provided to Red Rock pursuant to the transaction reflected cxpenses of nearly $-10,()(_)(,).()()-
spent on URLs. |

15. In November, 1999, Maltin arranged for a “bridge loan” for Exotics
Delaware To induce the lender’s loan, Maltin represented that the URLs were ownced by

Exotics Delaware.

16.  During the period between December 1999 and July 2000, London, through
a new company he was forming, was in _the process of making an offer to buy a controlling
interest in Exotics Delaware. A letter of intent was submitted, and London retained an
attorney to perform “due diligence.” During the due diligence process, London became

Chief Executive Officer of Exotics Delaware.

17.  As acting CEO of Exotics Delaware, London instructed Maltin to work with
the attorneys to ensure that all of the business’s URLs were registered in the name of
Exotics Delaware. At the time, there were still some URLs which showed LAE and/or
EUSA as ﬂle registered owners. By June of ZOOO, however, all URLs reflected Exolics

Delaware as the registered owner.

Formation of Plaintiff Exotics Nevada
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18.  In or about December 1999., St. Géorge Capital Corp., a Canadian
corporation (“St. George™), entered into an agreement with Thomas and Maltin whereby
St. George would advance money to Exotics Delaware as necessary. This agreement was
predicated on Exotics Delaware owning the URLs which Maltin warranted both verbally
and in writing was the case. Thereafter, negotiations continued with St. George that
eventually led to the parties’ agreement to merge Exotics Delaware with a new public

company, Exotics.com, Inc., a Nevada corporation (“Exotics Nevada™).

19.  On or about March 5, 2001, Eiotics Delaware’s board of directors ratified

|the proposed merger of Exotics Delaware into Exotics. Nevada. Maltin voted for the

merger, and executed the merger agreement as an officer and director of Exotics Delawarc.
Pursuant to that agieement, Exotics Nevada was required to, among other things, make «
capital investment into Exotics Delaware of $2,000,000, and Exotics Delaware
represented, among other things, that Exotics Delaware had clear title to all of its assets,

tangible and intangible.

20. At this juncture, Maltin indicated that he wanted to be bought out of his
interest in the business. In May, 2001, Thomas agreed to purchase all of Maltin’s sharcs
of Exotics Delaware for the sum of $130,000.00, and a Settlement and Release Agrecement
was thereafter executed on June 6,2001. A true and correct copy of this Settlement and

Release Agreement is attached ds Exhibit A and incorporated by this reference as if set

forth in full.

21.  On or about June 13,2001, Maltin resigned from Exotics Delaware.
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Maltin’s Conversion of the URLS

22, On or about June 4, 2001, however, unbeknownst to either Thomas, Exotics

Delaware or Exotics Nevada, and without their consent or approval, Maltin had secretly

4 lmade himself the listed owner of the all of the URLs and changed the contact information

to reflect his own personal telephone number and personal e-mail address.

23.  On or about September 8, 2001, Thomas and Exotics Delaware entered (o
a 36 month Consulting Agreement. A true and correct copy of the Consulting Agrecment

is attached as Exhibit B and is incorporated by this reference as if set forth in full,

24.  Onor .about September 28, 2001, Maltin, once again without the consent or
approval of Thomas, Exotics Delaware or Exotics Nevada, adjusted the URLs’ contact
information, removed all references to the Exotics busines.ses, and transferred all of the
URL: to a post office box address of Maltin’s with his home telephone number and

personal e-mail address.

25 Maltin continues to hold a majority of the URLs in his own name. Further,
Maltin has, again without the consent or approval of Thomas Exotics Delaware, Exotics
Nevada or Thomas, purported to convey some of the URLs to the URLSs’ licensees,
including New York Exotics, Miami Exotics, Las Vegas Exotics and LA Exotics. Asa
result, New York Exotics, Miami Exotics, Las Vegas Exotics, and LA Exotics have
refuscd to pay the rcqulred license fees to Exotics Delaware and Exotics Nevada.
Morcover, Maltin has approached Exotics.com, Inc. Delaware’s other licensees, namely
San Diego-Exotics, Chicago Exotics, D.C. Exotics and San Francisco Exotics and offered
to sell them their city-URLs which would, in effect, allow them to buy out their licenses

and Jiscontinue paying license fees to Exotics Delaware and Exotics Nevada.

26.  Despite repeated demands to Maltin to turn over the URLs, Maltin has
refused. Thomas is informed and beheves and thereon alleges that Maltin contmuu, to
hold the URLSs in his own name or has purportedly transferred them to hcensecs for his

personal profit.
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FIRST CAUSE OF ACTION

(Conversion And Conspiracy - Against Maltin and Hastinsz's)

27. Thomas incorporates by reference Paragraphs' 1 through 26, inclusive, of this
Comylaint, as though fully set forth in this place.

28.  During April of 2001, and more so after his resignation from Exotics
Delaware in June of 2001, Maltin went to the Los Angeles office of LAE and began to run
the day-to-day operation of LAE’s business due to health problems suffered by Hastings.
Thereafter, Thomas, WilO had received monthly profit distribution checks in the amount o r
appreximately $8,000.00 over the previous 12 months, suddenly did not receive regular
checks. The monthly distribution checks became erratic, and his distribution amounls
dropped neurly 50%, to $4,000 per month, and in some months to nothing at all. Thomas
madc repeated attempts to obtain on-line banking information and monthly financials
right{ully due to him as a managing member of LAE, but Maltin, with Hastings'
knowiedge und approval, reﬁléed to provide Thomas with the requested information and
contiiiues to do so.

79, Thomas is informed and believes and thereon alleges that Maltin and
Hastigs, in violation of their ﬁduciary duties to Thomas and for their own benefit,
reorganized LAE’s distributions and converted them to salaries and consulting fees.

30. Thomas is the rightful owner of a fair share of LAE’s monthly profit
distributions. | |

31.  Maltin and Hastings have converted the LAE profits to their own usc and for
their own benefit.

19 - Thomas is informed and believes and thereon alleges that Does 1-100
consyired with Maltin and Hastings, and assisted in or ratified their actions in converting
the LAE profit distributions.

33.  Thomas has demanded that Maltin and Hastings pay him his fair share of the
LAE profit distributions, but Maltin and Hastings have refused to comply.

34.  Plaintiffis entitled to the return of his property and all proceeds and rights
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pertaining to or derived from such property.

35. Asa proximate result of Maltin’s and Hastings’ breach of fiduciary duty to
Thomas, Thomas has also suffered damages iﬁ an amount to be-determined af trial.

36. Thomas is informed and beliéve that in doing the things alleged heréin,
Defendants acted despicably, with malice, fraud and oppression, and with 1l-will and
animus toward Thomas. Accordingly, Thomas seeks an award of punitive damages
against Defendants, and each of them, according to their respective wealth and financial

condition, in an amount sufficient to punish them and deter them from such misconduct in

the future.

SECOND CAUSE OF ACTIGN

(Breach of Fiduciary Duty And Conspiracy - Against Maltin and Hastings)

'37.  Thomas incorporates by reference Paragraphs 1 through 36, inclusive, of this
Complaint, as though fully set forth in this place.

15 38. Asco-managing?t members of LAE along with Thomas, Maltin and Hastings '
16 llowed a ﬁdumary duty to Thomas and were required to perform their duties with utmost

17 |loyalty and honesty, solely in the best interests of LAE and its members, and to refrain

18 from intentional misconduct and knowing violation of the law.

- 19 39.  Maltin and Hastings breached their fiduciary duties to Thomas as set [orth
20 labove, by converting to their own use the valuable LAE profit distributions.
21 40.  As a proximate result of Maltin’s and Hastings’ breach of fiduciary dutics to
22 Thomas, Thomas has suffered damages in an amount to be determined at trial.
23 1 41. Thomas is informed and believes and thereon alleges that in doing the things
24 llalleged herein, Defendants acted despicably, with malice, fraud and oppression, and with
25 {lill-will and animus toward Thomas Accordingly, Thomas seeks an award of punitive
26 |damages against Defendants and each of them according to their respective wealth and

27 \financial condition, in an amount sufficient to punish them and deter them from such

28 [lmisconduct in the future.
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THIRD CAUSE OF ACTION

(intentional Misrepresentation And Conspiracy - Against Maltin)
42. Thomas incorporates by reference Paragraphs 1 through 41, inclusive, of this
Complaint, as though fully set forth in this place.
43.

44,

Maltin made factual representations to Thomas that were knowingly falsc.
On or about June 6, 2001, Maltin executed a written Settlemént and Release
Agreement, attached as Exhibit A, whereby Maltin purported to sell Thomas all of
Maltin’s shares of Exotics Delaware for the sum of $130,000.00. At the time of this
Agreement, Exotics Nevada had an agreement to acquire all of the assets of Exotics
Delaware by the merging of Exotics Delaware with Exotics Nevada, and this transaction
was predicated on Exotics Delaware owning the URLs. Pursuant to this merger, just as in
other transactions in the past in which Maltin had acted on behalf of Exotics Delaware,
Maltin warranted that Exotics Delaware had clear title to the business’s URLs. Maltin
intentionally and maliciously falsely represented to Thomas, in purpbrting to sell Thomas
Malﬁn’s interest in Exotics Delaware, and in expressly warranting that Maltin had not
theretofore made any assignments or transfers of released claims not otherwise excluded in
the June 6, 2001 sales agreement, that Exotics Delaware’s assets, including the URLs,
were duly rcglstered to and owned by Exotics Delaware.

45. When Maltin made these false representations of material fact, Maltin knew

them to be false, and made them with the intention of inducing Thomas to act in reliance
thereon.
46. Thomas actually and reasonably relied upon the misrepresentations made by

Maltin. Thomas would never have bought Maltin’s interest in Exotics Delaware if he had
known that, just days earlier, Maltin had converted Exotics Delaware’s primary asscts, ifs
URLs, to Maltin’s own use.

47.  As a direct and proximate result of Maltin’s acts of fraud and deceit, Thomas
has suffered damaggs in an amount according to proof at tnal |

48 Thomas is informed and believes and thereon alleges that in doing the thmns
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alleged herein, Defendants acted despicably, with malice, fraud and oppression, and with
ill-will and animus toward Thomas. Accordingly, Thomas seeks an award of punitive
damages against Defendants and each of them, according to their respective wealth and

financial condition, in an amount sufficient to punish them and deter them from su ch

misconduct in the future.

FOURTH CAUSE OF ACTION

(Nondisclosure or Concealinent And Conspiracy - Against Maltin)
49. Thomas incorporates by reference Paragraphs 1 through 41, inclusive, of this
Complaint, as though fully set forth in this place.
50.  On or about June 6; 2001, Maltin executed a written Settlement and Release
Agreement, attached as Exhibit A, whereby Méltin purported to sell Thomas all of
Maltin’s shares of Exotics Delaware for the sum of $130,000.00. At the time of this
Agreement, Exotics Nevada had an agreement to acquire all of the assets of Exotics
Delaware bv the merging of Exotics Delaware with Exotics Nevada, and this transaction
was predicated on Exotics Delaware owning the URLs. Pursuant to this merger, just as in
other transactions in the past in which Maltin had acted on behalf of Exotics Delaware,
Maltin warranted that Exotics Delaware had clear title to the business’s URLs. In the
Settlement and Release Agreement, Maltin expressly warranted that Maltin had not
theretofore made any assignments or transfers of released claims not otherwise excluded in
that June 6, 2001 agreement, but Maltin failed to reveal and suppressed the fact that he,
just duys prior to executing the Settlement and Release Agreement, transferred and
conveited ownership and control of the URLs to himself, which fact was known to Maltin
at all iimes. The suppression of the fact of Maltin’s conversion of the URLs, and its
resulting devaluation of the consideration being conveyed in the transaction, was likely to
mislead Thomas and did in fact mislead Thomas in the light of the other representations
made by Maltin concemning Exotics Delaware’s ownership of the URLs. '

51. When Maltin made these false representations of material fact, Maltin knew
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them to be false, and made them with the intention of inducing Thomas to act in reliance

®

thereon.

52, Thomas, at the time this failure to disclose and suppression of fact occurrcd,

and at the time Thomas took the actions alleged, was ignorant of the existence of the facts
which Maltin suppressed and failed to disclose. Thomas actually and reasonably relicd on
the misrepresentations made by Maltin, and if Thomas had been aware of the existence of
the facts hot diéclos_ed by Maltin that, just days earlier, Maltin had converted Exotics
Delaware’s primary assets, its URLs, to Maltin’s own use, Thofnas would not have bought’
Maltin’s intefest in Exotics Delaware.

53.  Thomas’s reliance was justified because Maltin had repeatedly warrantcd
that Exotics Delaware’s title to its URLs was clear, Maltin purported to be selling Thomas
his interest in Exotics Delaware, and there was no way Thomas cotild have known about
Maltin’s conversion just days before the June 6, 2001 Séttlmnent and Release Agreement
was entered into. -

54.  Asadirect and proximate result of Maltin’s acts of fraud and deceit, Thomas

Ihas suffered damages including without limitation, a reduced value in Thomas’s interest in

Exotics Delaware, in an amount according to proof at trial.
55 Thomas is informed and believes and thereon alleges that in doing the things
alleged herein, Defendants acted despicably, with malice, fraud and oppression, aﬁd with
ill-will and animus toward Thomas. Accordingly, Thomas seeks an award of punitive

damages aguinst Defendants and each of them, according to their respective wealth and

llfinancial condition, in an amount sufficient to punish them and deter them from such

misconduct in the future.
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FIFTH CAUSE OF ACTION

(Interference with Contract And Conspiracv -Against Maltin)

56.  Thomas inqorporated by reference Paragraphs 1 through 55, inclusive, of

this Complaint, as though fully set forth in this place.
57.
58,

Thomas has a contractual rélations‘hip with Exotics Delaware, as alleged.
Matlin’s fraud, conversion, breaches, and other acts and omissions as alleged
have impaired Exotics Delaware’s ability to perform its obligations to Thomas.

59.  Thomas isl informed and believes and thereon-alleges that Maltin was and is
well aware of the existence and importance of this contractual relationship.

60. Thomasis informed and believes and thereon alleges that Defendants agreed
and conspired to interfere with Plaintiffs’ advantageous contractual relationship.

61. Thomas is informed and believes and thereon alleges that Defendants have

intentionally and unlawfully interfered with this contractual relationship.

62.  Thomas is informed and believes and thefeon alleges that Defendants

intentionally interfered for the unlawful and improper purposes of starving the Exotics

business of revenue and appropriating it for themselves.
63.  Thomas is informed and believes and thereon alleges that Maltin
intentionally interfered with Thomas’s contractual relationship by improper means,
including unlawfully transferring rights or interests in URLs that do not belong to Maltin.
64.  As a direct and proximate result of Defendants’ interference, the contractual
relationships and advantages have been damaged or lost, and Thomas has suffered
damages including without limitation, lost consulting fées and a reduced value in
Thomas’s interest in Exotics Delaware, in an amount to be proven at trial.

65. Thomas is informed and believes and thereon alleges that in doing the things
allege:i herein, Defendant acted despicably,’ with malice, fraud and oppression, and with
ill-wiil and animus. toward Thomas. Accordingly, Thomas seeks an award of punitive

damages against Defendants and each of them,‘ according to their respecti\}e wealth and

financial condition, in an amount sufficient to punish them and deter them from such

~
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SIXTH CAUSE OF ACTION

(Declaratory Relief- Against All Defendants)

66.  Thomas incorporates by reference Paragraphs -1 through 41, inclusive, of this
Complaint, as though fully set forth in this place. |
' 67. Thomas contends that he is the rightful owners of a fair share of profit
distributions from LAE, and that Maltin and Hastings have no right to deprive Thomas of
llthe LLC’s financial informatio:n and the LLC’s profits.
68. Thomas is informed and believes and thereon alleges that Defendants
contend to the contrary.
69. Thomas is therefore entitled to declaratory relief, awarding him the right to
review the LLC financial information and to receive his fair share of the LLC profits, and
declaring any action taken by Maltin and Hastings that effect a re-structuring of the L.LC
profit distributions to be null and void.

SEVENTH CAUSE OF ACTION
(Breach of Contract — Against Maltin)

19 70.Thomas incorporates by reference Paragraphs 1 through 55, inclusive, of this

20 l[Complaint, as though fully set forth in this place.

21 71.  On or about June 6, 2001, Thomas and Maltin entered into a written

22 lISettlement and Relcase Agreement, attached as Exhibit A, whereby Maltin purported to

23 llsell Thomas all of Maltin’s shares of Exotics Delaware for the sum of $130,000.00. At the
24 lltime of this Agreement, Exotics Nevada had an agreement to acquire all of the assels of
25 {[Exotics Delawz}re by the merging of Exotics Delaware with Exotics Nevada, and this

26 [transaction was predicated on Exotics Delaware owning the URLs. Pursuant to this

27 merger; just as in other transactions in the past in which Maltin h_ad acted on behalf of

28 l|Exotics Delaware, Maltin warranted that Exotics Delaware had clear title to the business’s
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IURLs. In the Settlement and Release Agreemént, Maltin expressly warranted that Maltin

had rot theretofore made any assignments or transfers of released claims not otherwisc
excluded in that agreement.

72.  Maltin breached the agreement, by, just days earliér, converting Exotics
Delaware’s primary assets, its URLs, to Maltin’s own usc, and then conveying to Thomis
his isterest in a company which he had just looted of its assets.

73.  Thomas performed all terms, conditions, and acts required by him to be
performed under the agreement, except those acts excuscd by Maltin’s breach or failure o
perform.

74.  Asa direct and proximate result of Maltin’s breach, Thomas has suffered

damages in an amount according to proof at trial, including without limitation, for the
reduced value of Thomas’s interest in a company whose assets have been converted.
75.  Pursuarnt to the agreement, Thomas is entitled to reasonable attoreys’ fees

and costs provides-

EIGHTH.CAUSE OF ACTION -
(Brcach of the Implied Covenant of Good Faith and Fair Dealing — Against Maltin)

76.  Thomas mcorporates by reference Paragraphs 1 through 55, and 71,
inclusive, of this Complaint, as though fully set forth in this place. |

77 The Settlement and Release Agreement, attached as Exhibit A, contains an
implied covenant of good faith and fair dealing, such that neither party will do anything
deliberately to deprive the other of the benefits of the agreement.

78.  Maltin breached this implied covenant, by, just days earlier, converting
Exotics Delaware’s primary assets, its URLs, to Maltin’s own use, and then conveying i
Thomas his interest in a company which he had just looted of its assets.

79.  As a direct and proximate result of Maltin’s breach, Thomas has suffcred
damages in an amount accordmg to proof at trial, including without limitation, for the

reduced value of Thomas’s interest in a company whose assets have been converted.
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80.  Thomas is informed and believe that in doing the things alleged herein,
Maltin acted despicably, with malice, fraud and oppression, and with 1ll-will and animus
toward Thomas. Accordingly, Thomas seeks an award of punitive damages against Maltin
according to his wealth and financial condition, in an amount sufficient to punish him and

deter him from such misconduct in the future.

NINTH CAUSE OF ACTION

(Accounting — Against All Defendants)
81. Thomas incorporates by reference Paragraphs 1 through 41, inclusive, ol this
Complaint, as though fully set forth in this place. |
82 As aresult of Maltin’s and Hastings’ acts of conversion and other breaches
of fiduciary duties as alleged-above, Maltin, Hastings, and LAFE have obtained possession
of funds which are the rightful property of Thomas.
83.  Accordingly, Maltin, Hastings and LAE are obliged to account to Thomas
for all such funds and other rights over which they have had control.

TENTH CAUSE OF ACTION
(Injunctive Relief— Az‘unst All Defendants)

84. Thomas incorporates by reference Paragraphs 1 through 41, mc1us1w of th\»‘
Complaint, as though fully set forth in this place.

85. Thomas is informed and believes and thereon alleges that, unless restrained
by this Court, Maltin and Hastings will continue to engage in acts of conversion , and in
particular will continue to convert Thomas’s LAE profit distributions.

86. Thomas w111 suffer 1rrepa1able injury, because Thomas is informed and
believes and thereon alleges that Maltin and Hastings have attempted to sever LAE’s
connection with Exotics Delaware, which jeopardizes LAE’s fiscal health and continucd
existence and exposes it to liability for its wrongful conduct with respect to its licensor.

87.  Therc is imminent likelihood of further fraudulent conduct by Maltin and
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Hagtings, given their deceitful »conv_ersionland breaches of fiduciary duty and given
Maltin’s wrongful conversion of the company’s URLs and his subsequent attempts to scll
the URLs to the company’s licensees as if they were his own property.

88.  Accordingly, Thomas seeks temporary, preliminary and permanent
injunctive relief against Maltin, all other Defendants, and all persons acting in concert with
them, enjoining and restraining them from taking any act with respect to LAE’s operations
which is inconsistent with Thomés’s rights therein, and specifically enjoining all such
persons from transferring or diverting LAE’s revenue and from selling or encumbering.
LAE’s tangible property while this litigation is pending, and mandatory injunctive relict
requiring Maltin and Hastings to account to and pay Thomas his rightful share of profit

distributions.

ELEVENTH CAUSE OF ACTION

(Imposition of Constructive Trust — Against All Defendants)

89.  Thomas incorporates by reference Paragraphs 1 through 41, and 81 through
88, inclusive, of this Complaint, as though fully set forth in this place.

90.  Maltin, Hastings, and LAE have acqﬁired Thomas’s rightful property by
Maltin’s and Hastings’ acts of fraud, conversion, breaches of fiduciary duty, and other
wrong: (ul acts.

91.  To prevent Defendants’ unjust enrichment as a result of such wrongful acts,
a constructive trust should be imposed on Maltin’s assets, Hastings’s assets, and LALs

assets, and those Defendants should be compelled to restore Thomas’s property to him.

TWELFTH CAUSE OF ACTION

(Appointment of Receiver — Against All Defendants)

92.  Thomas incorporates by reference Paragraphs 1 through 41, 81 through 91,

inclusive, of thisCorhplaint, as though fully set forth in this place.
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93.  Unless a receiver is appointed and instructed to take possession and contro!
of LAE, to manage, control, care for, prés'erve and maintain LAE’s assets and operations,
Hto restore the fair proﬁt distributions, and to maintain LAE’s contractual relationship with
Exotics Delaware, the LLC’s assets will be materially injured or lost, and in addition,
Thomas and the Defendants may be subjected to serious civil liability for wrongful

disassociation with Exotics Delaware.

| - PRAYER
WHEREFORE, Thomas prayé for judgment as follows:

R T =N T - T U

On the First Cause of Action:

b = e
[V, TR U S T W B o

1. For the return of all property belonging to Thomas.

2. For damages in an amount according to proof at trial, in an amount in eXcess
of the jurisdictional minimum of Superior Court.

3. For exemplary damages.

On the Second Cause of Action:

[ i
\O 00 ~1 O

1. For damages in an amount according to proof at trial, in an amount In cxeess
of the jurisdictional minimum of Superior Court.
2. For exemplary damages.

On the Third Cause of Action:

NN [\
w N = O

1. For damages in an amount according to proof at trial, in an amount in excess
of the jurisdictional minimum of Superior Court.
2. For exemplary damages.

On the Fourth Cause of Action:

&)
&

NN NN
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1. For damages in an amount.according to proof at trial, in an amount in excess
of the jurisdictional minimum of Superior Court.

2. For exemplary ddma’ges.
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HOn the Fifth Cause of Action:

1. * For damages in an amount according to proof at trial, in an amount 1 CXCESS
of the jurisdictional minimum.of Superior Court.

2. For exemplary damages.

On the Sixth Cause of Action:

1. Fora deélaratory judgment that Thomas is 1"ightfully entitled to review thc
_ LLEC’s books and recqrds, that Thomas is entitled to :eceive his fair share of
the LLC profits, and that any action taken by Maltin and/or Hastings that
effects a re-structuring of the LLC profit distributions, or which otherwist is
in derogation of Thomas’s rights, is null and void.

On the Seventh Cause of Action:

1. For compensatory damages in an amount according to proof at trial, in an
amount in excess of the jurisdictional minimum of Superior Court.
2. For reasonable attorneys’ fees and costs.

On the Eighth Cause of Action:

1. = For damages in an amount according to proof at trlal, in an amount in exeess
of the jurisdictional minimum of Superior Court.
2. For exemplary damages

On the Ninth Cause of Action:

1. For an accounting for all money and property, and all proceeds of the samc,

which have been in the possession or control of Defendants.

On the Tenth Cause of Action:
| 1. For temporary, preliminary and permanent injunctive relief against
Defendants, and all persons acting in concert with them, enj oining and
restraining them from taking any act with respect to LAE’s operations which
is inconsistent with Thomas’s rights therein, and speciﬁcally enjoining all

such persons from transferring or diverting LAE’s revenue and from sclling
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1 ~or encundbering_ LAE’s tangible property while this litigation 1s pending .
20 2. For mandatory injunctive relief requiring Defendants to account o and ﬁu y
3 Thorhés his rightful share of profit distributions. |

4 ||On the Eleventh Cause of Action:

5 1. For imposition of a constructive trust on Maltin’s assets, Hastings’s asscts,
6 and LAE’s assets.

7 ||On the Twelfth-.Cause of Action:

8- 1. For af)pointment of a receiver instructed to take possession and controf of
9 LAE, to manage, control, care for, preserve and maintain LAE’s asscts and

operations, to restore the fair profit distributions, and to maintain LAL’s

contractual relationship with Exotics Delaware.

On All Causes of Action:
1. For costs;
2. For reasonable attorney’s fees; and,

3. For such and further relief as the Court rﬁay deem appropriate.
Dated:March 31, 2003 Respectfully submitted,

SIEGLER, K XTON, LLP

Adam Siegler

Attorneys for Plaintiff
GARY THOMAS aka GARY VOJTESAK
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PROOF-OF SERVICE

VIA U.S. MAIL

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES:
I am employed in the County of Los Angelés, State of California.

I am over the age of 18 and not a party to the within action; my business address is
9454 Wilshire Boulevard, Suite 201, Beverly Hills, California 90212.

- On April 2, 2003, I served the foregoing document described as
FIRST AMENDED COMPLAINT
on the interested parties in this action by placing a true and correct copy thereof enclosed
in a sealed envelope(s) addressed as follows: ‘

Bryan Freedman, Esq. Sanford M. Ehrmann, Esq.
FREEDMAN & TAITELMAN, LLP 9606 Santa Monica Blvd.,
1901 Avenue of the Stars 3. Floor '

Suite 500 ' Reverly Hills, CA 90210-4420
Los Angeles, CA 90067 ' :

s I am readily familiar with the firm’s practice of collection and processing of

\ . correspondence for mailing, and I deposited the foregoing envelope(s) into the firm’s mail
ey collection system. Under that practice, it is deposited in the U.S. Postal Service on that
same day with postage thereon fully prepaid at Los Angeles, California, in the ordinary
course of business. 1 am aware that on motion of the party served, service is presumed
invalid if the postal cancellation date or postage meter date on the envelope is more than '

one day after date of deposit for mailing contained in the affidavit.

Ideclare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on April 2, 2003 at Los Angeles, California.

Wn\w
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A ! , SUPERIOR COURT OF.CALIFORNIA, COUNTY OF LOS ANGELES
JATE: 07/14/03 A . o DEPT. 64
IONORABLE KENNETH R. FREEMAN . pGE| E. A. FAJARDO - 'DEPUTY CLERK
IONORABLE JUDGE PRO TEM BLECI'RONIC RECORDING MONITOR
7. LOPEZ, CRTRM. ASST. .

Deputy Sheriffff NONE Reporter
'8:30 a |BC290511 Plaintiff
: Counsel
EXOTICS COM INC ET AL - [NO APPEARANCES]
Defendant
AVAS Counsel

ANDREW MALTIN ET AL
RELATED TO BC287853

NATURE OF PROCEEDINGS:

SIEGLER, KUBER & SEXTON
TAE-YOON KIM

9454 WILSHIRE BLVD., SUITE 201
BEVERLY HILLS CA 90212

MINUTES ENTERED
Page .2 of 2 DEPT. 64 07/14/03 "
COUNTY CLERK
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

)ATE: 07/14/03 DEPT. 64
[ONORABLE KENNETH R. FREEMAN ‘JUDGE}| E. A. FAJARDO DEPUTY CLERK
JUDGE PRO TEM Euwnmnmnmxmbmeumumm
_ LOPEZ, CRTRM. ASST.
Deputy Sheri NONE ’ Reporter
BC290511 ‘ ‘ Plaintiff
Counsel '
EXOTICS COM INC ET AL [NO APPEARANCES]
Defendant ,
Vs Counsel

ANDREW MALTIN ET AL
RELATED TO BC287853

!t

NATURE OF PROCEEDINGS:
COURT'S ORDER RE: RELATED CASES

The Court finds that the following cases BC287853
and BC290511 are related cases within the meaning of
Los Angeles Superior Court Local Rule 7.3(f).

For good cause shown, said cases are assigned to
Judge KENNETH R. FREEMAN for all purposes.

The Case Management Conference set on 7/15/03 is
advanced to this date and continued to 7/31/2003 at
8:30 a.m. in Department 64. ,
The matters set on 7/31/03 in Department 57 are
advanced to this date and continued to 7/31/2003 at
8:30 a.m. in Department 64. .

This order is made without prejudice to the parties

making a motion to consolidate in the assigned
department.

The moving party is ordered to serve notice of this
order (including hearings vacated, if necessary) by
mail forthwith on all interested parties within two
(02) days of the receipt of this minute order. A copy
of this minute order is sent via U.S. Mail in an en-
velope addressed as follows:

: . MINUTES ENTERED
Page 1 of 2 °~ DEPT. 64 : 07/14/03
) COUNTY CLERK
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Y ' Exotlcs.com (Delaware) Disclosure Letter
s ‘ * Pursuant to Section S of
: the Share Parchase Agreement (“Agreement”)
: dated March 8, 2001

ontics.mm. a Delawara edrpomion' ("‘Ex-Dlﬁ") makes the following Exceplions to the
- representatlons and warranties containied in Section § of the Agreement. The paragraph .
mfmpoaa :below cotrespond to the same paragraphs in the Agreemont

- Bach exception set forth below shall be deemed notice of such exception for purposes of gach
. paragraph of this Disclosure Letter even though it {s not specifically ststed in o apedifie
‘Paragraph as an exception. BX-DE's failure to specifically stats an exception, which may be
' upplicshle in & specific paragraph balow, shall not be deemed as 2 waiver or disclaimer of such
_exception. , ~ iy '

5.1 Orpanization of EX-DE; Authorization, -EX-DE i incorporated under the laws of the
stato of Delaware. The Agreentent constitutes a valid and binding obligation of EX-
. DE enfarceable against it in accordance with its terms except (i) as such enforceabllity
may be. limited by or subjoot to any bankruptey, insolvency, reorganicution,
-moratorium or other similar lawd affacting creditors’ rights- generally, (ii) as such
obligations are subject to general principles of equity and (iii) as rights to indeennity
may be limited by federal or state securities laws or by public pokicy. -
52  Capitalisation, The authotized capital stock of EX-DE consists of 100,000,000 shares
- . ~ of common stock, $.0001 par value. o
e X ga Conflict as to EX-DF. The exception set forth in paragraph 5.18 is Incorporated
EE erein. . .
54  Ownership of Dalaware Shares. BX-DE mukes no representation or wamanty that
BX-NV's acquisition of recon! and beneficial ownership of 12,362,643 Delaware
. Shares, will he freo and clear of all Encumbrances subject to applicable State und
Federal sccurities laws on the basis that EX-DE no knowledge of any act or omission,
or operation of 1aw; on the part of Iis shareholders, that could oreate an Encumbrance,

EX-DE has xr&ntcd the following options to scquire ita shares;

1. Opton granted to Red Rock, LLC to purchase up to 7.5% of EX-
DE's issued and outstanding shares, on & fully diluted basis, as provided in the Option
Agreement, 8 copy of which is ahached as Exhibit “5.4-A" 10 this Disclosute Latter.

2. Warrunts granted to B. Scott Crist and sssigned to Venture Bridge
to acquirc approximately 250,000 warrants, as provided in & promissory note in the
wnount of $100,000 and & Warrant Agreement with extentions, copies of which are

- attached as Bxhibit “5.4-B-1" and “5,4-B:2" to this Disclosure Letter.

3..  Options granted to employses of BX.DE pursuant to EX-DR's
1999 Inceniive Stock Option Plan, s provided in Grant of Stock Option; and Stock
o/ - Option Agreement, coples of which are attached as Bxhibits “5.4-C-1" and “5,4-C-2"

BRI X ARt e o
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5.5

5.6

3.7

5.8

59

5.10
5.1

512
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‘ 4, Option grantqq'to advisora Barry Pearlstein and Reza Karamooz,
putsuant to EX-DE's 1999 Advisory Incentive Option plan, copies of which are
attached 24 Bxhibits “5.4-D-1" and “5.4-D-2" to this Disclosure Latter, :

_ 5. Option granted to Dmalopm .Dave Wooldridge and Tim Pavel,
- purBant fo EX-DEB's 1999 Free Lance Design Incentive Option plan, coples of which

‘are attaohed es Exhibity “S.4-E-1" and “5.4-5-2" to this Disclosure Letter.

No Conflict as to EX-DE and Substdiariés, The excaption set forth in paragraph 5.4 s
-incorporaled herein, The exception'set forth in paragraph 5.18 is incotporated hersin,

Consent and Approvals of Gevernmenial Authorities, The exception set forth in -

_paragraph 5.18 is incorporated herein by reference,

'Other Consents. All options agreements ‘desctibed in paragraph 5.4 above are
excepted. EX-DE further oxonpta any notice requirements pursuant to the terms of
any agreement or understanding betwesn EX-DE and St. Gearge Capitat Group.

Fingncial Statements, EX-DE has delivered to EX-NV consolidated balance shests of

EX~DE ard its Subsidiaries as at Fehruary 28, 2001. ,

Yitle to Properties. BX-DR was served with & complaint for Unlawful Detainer (Los
Angeles County Muaicipal Court, Beverly Hills Branch) (“UD™) for its premises at
B4B4 Wilshire- Boulevard (“Premises"). The UD asserts, among other things: (s)
possession of the Premises; (b) past due rent; and (¢) costs incurred by the landlord in
connection with the UD. EX-DE filed an' Answer in the UD and the matter has boan
set for trial, EX-DE made a payment of certain expenses to landlord, in consideration

of which, landlord agreed to continue the trisl to March 16, 200). 1f EX-DE is unable - -

to reinstate its lease for the Premises, then lendlord may assert, in addition to the UD,
separate claima in 2 saparate lawsuil, including, but not Ymited to breach of lease
againgt £X-DE, > ‘ '
Bulldings, Plants and Egquipment. The coxception set forth in paragraph 8.9 is
incorporated herein by this reference.
No Condemnation or Expropriation, The exception sct forth in parageaph 5.9 is
incarporated herein by this reference. ‘ ,

Li:lgarlbn. The exception sot forih in pmaph $.9 is incorporated herein By this

reference,  EX-DE received a copy of & threatened Complaint by Lea Hastings, who is -

a shareholder of EX-DE, A copy of the Complaint is attached hereto as Exhibit “5.12",
EX-DE has been ndvised that Ms. Hastings has not flled the Complaint. RX-DE has not
yet responded to the Complaint. o ‘ o

| 5.13 .Absence of Certain Changes. In or about Jmﬁsry 200t, BX-DE, in conjunction with two

individuals formed EAWN, LLC, a Californiia limited lisbility company. EX-DE awns
& fifty peroent (50%) membership interest in EAWN, LLC, The cxception set forth in
paragraph 5.9 is incorporated herein by reference. Any adjustment to EX-DR's capital
structuré, which was mads pursuant to this Agresment, is hereby exceptad. BX-DE
recelved a §5,000.00 pre payment.of license fees from NY Exotics on March §, 2001,

5.14  No Material Adverse Change, No exception.

2
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‘Contracts and Commitments.. The exception set forth in paragraph 5.18 is incorporated
'herci.n. EX-DE has Licensing Agreements with LA Exoties, NY Exotics, and London
Exatics. Andrew Maltin and Gary Thomas collectively awn fifty-one percent (51%) of
LA Exotics, Scott London owns one hundred percent ( 100%) of NY Bxotics and London
Bxotics. The exception set fosth in paragraph 5.9 g Incorporated herein by reference. =~

Labor Relations. No exceptions - o

Employea Benefit Plans, No exception.

Compiiance with.Law,  All of ths existing “Exotics” Sity sites entered into License
Agreements for their respective use of the “Bxotics” business model. EX-DE became
aware that its offer of licenscs may have constituted offers of franchises, which were
subject to regulation by the Federa! Trade Commission and the laws of the various states
where "'Exaties” ity sites are located. Some jurisdictions, where oity sites are looaed,
require specific disolosure and procedurel requirements in connection with the offer and
sale of a franchise, including, but ot limited to the delivery of 8 Uniform Franchise
Qffering Dooument to a prospective franchisee. BX-DE belleves that it's grant of
licenges to use the “Bxotics” business mode) did not comply with applicable franchise

" investment laws, BX-DE began taking steps to remedy its non-compliance with

5.19

520

521

522

$.23

524

 epplicablo franchise investment laws. However, diss to luck of funding, those steps have
nat yet been implemented. :

EX-DE haa not registered as a forelgn corporation (Delaware) in the state of California

Undor certain circumatances, a foréign corporation may become subject to certain
provisions of California law pursuant to Section 2115 of the Celifomia Corporations
Code. EX-DE may be subject to Section 2115, ‘

The eaveption ot forth in paragraph 5.12 is"incurporamd herein by raference,

Tax Matters, As of March 5, 2001, EX-DF owed $26,552.73 in back payroll taxes for
2001, - , o
Environmental Mauers. EX-DE excepts ‘its use. of common cleaning agents, and
chernicals and products commonly associated with office supplies.

Absence of Certain Commercial Practices. EX-DE has retained 81, Goorge Capital Group
to raise funds through the sale of EX-DE's securities, EX-DE excepts any transaction
that relates to its agreement or relationship with St. George Capital Group.

Tyansactions with Directors and Officers. The exception set forth in paragraph 5.15 is
incorporated herein, : .

Borrowing and Guarantees. The excaption set forth in paragraph 5,21 Is incorporated
herein. The exceptions set forth in paragraph 5.4 and more specifically in Bxhibits *5.4-
B-1" and *5.4-B-2" are incorporated herein. .

Investment Purpose, BX-DE ia not transferring its shares pursuant to the Agreetment,
Accordingly, the representation and warranty contained in paragraph 5.24 is not
applicable, ' ' '
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Exotics.Com Supplemental Disclosure Letter
. _ Pursuant to Section 5 of
the Share Purchase Agreement Dated July 10, 2001

Exotics.com, 2 Delaware Corparation (“EX-DE" ot the “Company") hereby
discloses ita Supplemental, Exceptions to the Representations and Wasranties contained
In Boction $;0f the Share Purchase Agroement dated July 10, 2001, EX-DE apecifically
incotporates ite prior Discloaure of Bxceptions to.the Share Purchase Agreement dated
March B, 2001 (“Prior Exceptions™), as if fully set forth hersin.

~ The paragraph references below correspond to the same paragraphs In the
Agreement, Bach Exceptlon set forth below shall be deemed notice of such exooption for
the purposes of each paragraph of this Supplemental Discloaure Letter even though it is
not specifically stated in 4 epecific paragraph as an exception. EX-DB's failure to
speoifically state an exception, which may be epplicable in & specific paragraph below,
shall not be deemed s & waiver or disclaimer of such exception.

4.8 - Financial Statements. The Company makes no representations regarding the
Company’s financial position since delivery of the Company's consolidated balance
shoets 65 at Pebruary 28, 2001. Several of the Company's Licensees are delinquent in the
payment of required monthly fees, Ths total amount of the delinqucnt accounts is.
'~ Approximately $111,000. The Company has no immediate expectation of recovering
 thase monies: ‘ ﬁ .

5.9 Tide to Properties. In addition to the Prior Exceptians, EX-DE discloses that
certain licensees (the “Dissenting Licensces) have informally alleged that they own, ar
havo the right to control, the web sites for the speoifie geagraphios! arees liconsed to
them for the purposes of advertising salds, The Company has not formally responded to
. the Disserting Licensces. -The Compasny finther discloses that it has moved its Corporate
- Offices from 8484 Wilshire Boulevard to 209 Richmond, Bl Segundo, CA 90245, This
mave was necessitated becauso the Company could not meet its lease payments and was
~ evicted from the Wilshire Boulevard premises. The Conpany is currently sharing offlees
- space with one of its Licensees (LA Exotics). ,

5.10  Bulldings, Plant and Equipment. The Bxceptiong get forth in paragraph 5.9 is
incorporated herein. In addition, the Company was foroed to mave its web sites to a new
collocation facility becaiiso the Company was behind in its collocation payments and was

~ unable to make the required payments, The Company®s web sites are now being hostod
in Arizona with Quantum Leap Media, Inc. '

5.11  No Condemnation or Expropriation. The Exceptions set forth in paeagraph 5.9 is
incorporated terein. In aidition, the Company is a party to litigation over past, unpaid
rent at its Wilshire Boulevard offices. The Company is 2lse in arrears in its lsase
payments on its furniture and equipment and anticipates that the Lessors will take action
in the immediate future to repose the furniture and equipment. ~
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" §.14 - No Material Adverse Change. The Excoptions set forth in paragraphs 5.9 through

§.12 are incorporated herein, In addition, the Company makes exception to this
paragraph and specifically makes no representation that there has not been material
adverse changos sinco the date of its 1ast finencial statemeats. Several vendors, including

- Federal Bxpress, The Los Angeles Times, Quill Corporatian, MCI Worldeom, Citicorp

Vendor Pinange, Worldwide/Monater.com and the New Time Los Angeles have sent past
due accounts related to the Company to collection. These accounts total approximately

©§23,000. '

5.19 Tax Mauers. Asof luly |, 2001 the Company owes dppmximatcly $80,000 in

_ past due state end foderal taxes, exclusive of interest and penalties. Interest and penalties
", onthose past due obligations eontinuo to accrue. ©
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512 Lifigation. The Excoptions set forth in paragraphs 5.9 through 5.11 are

incorporated herein. In addition, the Company has been infarmed that several of the
Company's Licensees have retained logal representation and are activaly pursuing
potential litigation against the Company of the Licensing Agroaments. 1t is anticipated
that any such litigation may involve claims over the rights transferred pursuant to the

* licensing Agreements, claima that the Company has viclated the terms of the Licensing

Agroemnents, and olaims that the Company has violated tho Federal Trade Commigsion
regulations, the laws of the various statcs and the Uniform Franchise Aot. The Company
bas not retained counsel to advise it conoeming these potential claims becauge of lack of
funds, - : i .

One of the Company's mingrity shareholders, Red Rock, L.L.C, has stated in a letter 0

. the Company that it objeots 1o any corporate transaction, The lotter further implics that

Red Rock may initiste litigation related to the proposed mecger or any other transaction.

* The Campany has not retained counse! related to the Red Rock letter, but hes rotained

counsel to advise it concerning this transaction. -

5.4 No Material Adverse Change. The Exooptiona st forth in paragraphs 5.9 through
5.12 are incetparated herein. In addition, the Compuny makes exception to this
paragraph and specifically makes no ropreacntation that there has not been material
adverse changes since the date of its last finencial statements. Several vendors, including
Federal Bxpress, The Los Angeles Times, Quill Corporation, MCI Worldoom, Citicorp
Vendar Finance, Worldwide/Monster.com and the New Time Los Angeles have sent past
due accounts related to the Company to collection. These accounts total approximately

- §23,000.

5.19 TaxManters. Asof July 1,2001 the Company owes approximately $80,000 in
past due state and foderal taxes, exclusive of interest and penalties, Intarest and penalties
on these past due obligations continue to accrue.




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of this Respondent's Opposition to Motion for
Summary Judgment and Brief in Support Thereof; Motion to Extend Time Under Rule
56(f); Exhibit List and Exhibits is being served on Petitioner by deposit with the United States
Postal Service on December 4, 2003, as first class mail in an envelope addressed to:

Jenkens & Gilchrist
Attn: Cathryn A. Berryman
1445 Ross Avenue, Suite 3200

Dallas TX 75202-2799 W u,é/ % &/MM
ML / /

Michael M. Krieger *
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