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By the Board.

On February 27, 2003, the Board, inter alia, (a) denied
a Rule 11 notion for sanctions by respondent (who is
proceedi ng pro se), which asserted that petitioner did not
conply with Rule 11 in filing the petition to cancel ;! and

(b) denied respondent's notion to conpel.? The Board al so

! Respondent's motion for Rule 11 sanctions asserted that
petitioner’s petition to cancel is frivolous and unsupportabl e,
because the allegation in paragraph 5 of the petition to cancel
regardi ng abandonnent is false. W denied the notion for
sancti ons because petitioner's counsel explained that he had
becone famliar with respondent through participation in another
?roceeding.

The Board al so denied as inappropriate respondent's request for
di scovery sanctions enbedded in respondent's notion to conpel
because no di scovery order has been issued by the Board.
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ordered respondent to show cause why sanctions should not be
entered against it for filing the Rule 11 notion, after
finding that “the notion for Rule 11 sanctions is groundl ess
since it is clear that petitioner nade a reasonable inquiry
and had a reasonabl e basis for the conplaint.”?

This case now conmes up on the follow ng matters, each
of which was filed on March 24, 2003 and each of which
petitioner has opposed:

(1) Respondent's “Mdtion for Reconsideration of

Board Order ...and/or Response to Show Cause
Way t he Respondent Shoul d Not Be Sanctioned”;
(2) Respondent's notion to dism ss; and
(3) Respondent's notion for discovery sanctions.

Each notion is discussed in turn bel ow.

“Motion for Reconsideration of Board Order ...and/or Response
to Show Cause Wiy the Respondent Shoul d Not Be Sancti oned”

This filing seeks reconsideration of the Board' s
“finding that Respondent’s Rule 11 was conpletely
‘“unfounded’” or, in the alternative, contends that “there is
absolutely no sustainable justification in the record for
sanctioning the Respondent for filing its notion for Rule 11
[sic].”

Respondent argues that petitioner and its counsel,

Ant hony Fl etcher, were not “famliar with M. Stoller [i.e.

3 As noted in the February 27, 2003 order, “[a]ny frivol ous
nmotion, including a frivolous Rule 11 notion, can itself result
in sanctions against the novant.” See Fed. R Cv. P.
11(c) (1) (A); and TBMP Section 529.
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Presi dent of respondent] and his businesses through prior
litigation,” i.e., Opposition No. 108, 769 between the
parties; that “M. Fletcher did not enter that case until

| ong after discovery had been cl osed”; and that
“Petitioner's counsel is well aware that the Registrant owns
over 28 STEALTH Federal Trademark Registrations.”

Each of these argunents was made, or could have been
made, by respondent in its prior Rule 11 notion. Thus, to
the extent that respondent has noved for reconsideration,
its motion is denied.?

As a response to the Board' s show cause order,
respondent's argunents fail to persuade us that sanctions
shoul d not be entered for filing the Rule 11 notion.
Respondent contends that “M. Fletcher ...did not enter that
case [i.e., Opposition No. 108,769] until long after
di scovery had been closed.” However, discovery closed on
May 13, 1998 in the prior proceedi ng, several years before
Novenber 26, 2001, the date petitioner filed its petition to
cancel in this proceeding. M. Fletcher filed nunerous
papers in that proceedi ng subsequent to the cl ose of
di scovery and prior to Novenber 26, 2001, and thus had to

have becone famliar with the other proceeding prior to

* A notion for reconsideration should not be devoted sinply to a
reargunent of the points presented in a brief on the original
nmotion. Rather, it nornmally should be linmted to a denonstrati on
that, based on the facts before it and the applicable | aw, the
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filing the instant cancellation action. Also, M.
Fletcher’s declaration filed with his opposition to the
notion for Rule 11 sanctions states that M. Fletcher has
“represented Qpposer against M. Stoller and his conpanies
in Opposition No. 108, 769 since Septenber 1998” (which was
several years prior to the filing of the petition to cancel
in the present proceedi ng on Novenber 26, 2001). M.
Fletcher adds in this declaration that “in the course of
that activity,” i.e., representing petitioner prior to the
filing of the petition to cancel, he has “exam ned di scovery
obt ai ned by prior counsel in the opposition proceeding from
M. Stoller”; has learned that “M. Stoller and his
conpani es have been found in various court decisions to have
no rights to trademarks they have clainmed to own”; and has

| earned that “there have been intimations in the reported
decisions involving M. Stoller and his conpanies that he
does not always tell the truth.” Thus, even if M. Fletcher
entered the prior proceeding after discovery had closed, we
remai n persuaded that M. Fletcher was famliar with M.
Stoller and his business through their prior litigation and
M. Fletcher’s review of the court decisions referred to in
his affidavit. W therefore cannot conclude, as respondent

urges, that “Petitioner and its counsel, M. Fletcher,

Board's ruling is in error and requires appropriate change. See
TBWP §518.
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[were] not at all famliar with M. Stoller and his

busi nesses through prior litigation” when petitioner's
attorney filed the petition to cancel. Respondent's
repeated intimations to the contrary, wthout support, do
not persuade us ot herw se.

Moreover, as petitioner fully explained its position
through M. Fletcher’s declaration filed in opposition to
respondent’s notion for sanctions, even if respondent was
unaware of the extent of M. Fletcher’s know edge prior to
filing the notion for sanctions, respondent clearly knew it
all when it received the response to the notion for
sanctions. Thus, the request for reconsideration is
entirely unwarranted and appears intended solely to del ay
prosecution of this case. Hence, we find that respondent
has not only failed to show cause why sanctions should not
be inposed on it for filing the groundless Rule 11 noti on,
but has al so conpounded its wong by filing a groundl ess
notion for reconsideration.

Thus, as a sanction for filing its groundless Rule 11

nmoti on, °

respondent is hereby prohibited fromfiling any
further notions in this case whatsoever, including a notion
for reconsideration of this order. This sanction is

effective for the duration of this proceeding and petitioner

> O course, we tailor our sanction to respondent's conduct, i.e.
its filing a groundless notion in violation of Rule 11.
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shoul d not respond to any notion filed by respondent.® Any
violation of this order shall result in entry of judgnent
agai nst respondent. See Carrini, Inc. v. Carla Carini,
S RL., 67 USPQd 1057 (TTAB 2000). The Board will look to
t he substance of any paper filed by respondent to determ ne
whet her a notion has been filed and will not decide whether
a notion has been filed based on the title of the paper
al one. See Guardi an Chemi cal Corp. v. International
D oxide, Inc., 162 USPQ 267, 268 n. 1 (TTAB 1968) (A notion
or other paper will be considered “for what it really is and
not on the basis of the |abel it bears.”).
Motion to Dismss’

Respondent, in its nmotion to dismss, seeks dism ssal
of the petition to cancel because petitioner “has not
properly pled a damage all egation that can be entertai ned by
this Board and/or is sufficient to establish that it is
bei ng damaged by Registrant’s ...registration.” (Enphasis in
the original.) Specifically, respondent maintains that the
follow ng allegation in paragraph 7 of the petition to

cancel “is not a valid claimof damages which may be

® This prohibition does not prevent respondent fromfiling a
response to a notion filed by petitioner, but does bar respondent
fromfiling any cross-notion in response to a notion filed by
petitioner.

' Respondent's answer, filed on the sane date as respondent's
notion to dism ss, is noted.



Cancel l ati on No. 32,631

entertained by the Board as grounds for cancell ation”
(enmphasis in the original):
Petitioner suffers harmfromthe registration
because it prinma facie grants Registrant the
exclusive right to use the trademark STEALTH in
commerce for protective goggles, and thereby
subj ects Petitioner to unfounded demands to cease
use of its mark and to potential harassnent
designed to extract fromPetitioner paynent for a
“license” to continue its use of a trademark it
al one has nade successful and respected in the
safety eyewear market.

A petition to cancel nmust set forth a short and plain
statenent showi ng why the petitioner believes it is or wll
be damaged by the registration. Trademark Rule 2.112(a).
Al so, the Court of Appeals for Federal Circuit, our primry
reviewi ng court, has stated that a plaintiff nust allege
that it has a "real interest” in the outcone of a
proceeding; that is, plaintiff nust have a direct and
personal stake in the outcone of the proceeding and nust
have a "'reasonable' basis for its belief of damage." See
Ritchie v. Sinpson, 170 F.3d 1092, 50 USP@@d 1023 (Fed. GCir
1999).

W have already reviewed the petition to cancel in
connection with respondent's notion for Rule 11 sanctions
and did not find that it suffers in any respect. See
Board’s order of February 27, 2003. In connection with
respondent's present notion, we have once again reviewed the

entire conpl aint, and conclude that paragraph 7 of the

conplaint states a proper claimof damage and properly
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all eges petitioner’s real interest in the outcone of this
proceeding. It is comon know edge that respondent and its
presi dent have a long history of harassnent of other parties
t hrough proceedings at the Board and in the Federal courts.?
Under such circunstances, petitioner's express statenent of
its fear of “unfounded demands” by respondent is reasonabl e.
Respondent’'s notion to dismss is therefore denied.
Motion for Discovery Sanctions

Respondent relies on the Board’ s order of February 27,
2003 in making its notion for sanctions, which allowed the
parties thirty days “to arrange for the taking, in the
proper |ocations, of the depositions of Ms. Chanbers and M.
Sustello,” petitioner's designated Rule 30(b)(6) w tnesses.

The Board al so st at ed:

8 M. Stoller’s litigation strategy of harassnent in other cases
is well docunented. See S Industries Inc. v. Centra 2000 Inc.,
249 F. 3d 625, 58 USPQ@d 1635 (7th G r. 2001) (affirm ng award of
attorney's fees against S Industries Inc. noting a pattern of
abusive and inproper litigation, specifically citing S Industries
Inc.'s officer, Leo Stoller); S Industries Inc. v. Stone Age

Equi prent Inc., 12 F. Supp.2d 796, 49 USPQ2d 1071 (N.D. IIl. 1998)
(awardi ng attorneys fees and costs for oppressive suit where
plaintiff offered "highly questionable (and perhaps fabricated)
docunents” and testinony fromits principal that was

"inconsi stent, uncorroborated, and in sone cases, denonstrably
false"); S Industries Inc. v. Dianond Miultinedia Systens, Inc.
991 F. Supp. 1012, 45 USPQ@d 1705 (N.D. 111. 1998) (awarding
attorneys fees and costs based on plaintiff's frivol ous clainms);
and S Industries, Inc. v. Hobbico, Inc., 940 F. Supp. 210 (N. D
I11. 1996) (directing plaintiff's counsel "to address sone

pl ai nl y questionabl e aspects of [S Industries, Inc.'s] lawsuit,"
and noting that "S Industries, Inc. ('S ) appears to have entered
into a new industry -- that of instituting federal litigation ..
[Alnd this court has had occasion to note a proliferation of

ot her actions brought by S ..").
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[ T]he parties are expected to nmake sincere efforts

to resol ve discovery disputes between thensel ves

by di scussing the issues, reaching an

accomodation and, if unsuccessful, carefully

assessing the requirenents of the applicable rules

prior to seeking relief fromthe Board, as

appropri ate.

M. Stoller maintains that on Friday, March 14, 2003,
he called M. Fletcher to arrange for the depositions of M.
Chanbers and M. Sustello; that he was informed that M.
Fletcher was in his office but would not speak with him and
that he asked for a return call and advised that if he did
not hear back from M. Fletcher “on March 17, 2003,”° that
he would file a notion for discovery sanctions. On Mrch
17, 2003, M. Stoller received a facsimle from Rosemari e
Papetti, “Adm nistrative Assistant and Non-Legal Secretary”
to M. Fletcher, stating that M. Fletcher was out of town
but will respond on “Wdnesday.” Respondent filed its
notion for discovery sanctions on March 18, 2003 (via a
certificate of mailing); on Wdnesday, March 19, 2003, via
facsimle, M. Fletcher responded to respondent, noting that
he woul d advise M. Stoller as to the days Ms. Chanbers and
M. Sustello would be available for their depositions. On
March 26, 2003, M. Fletcher called M. Stoller and left a

nessage on a voi ce nessaging systemstating that he believed

that they could, before the deadline, schedul e depositions

° Monday, March 17, 2003, the day M. Stoller threatened to file
a notion for sanctions, was the next working day after respondent
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if M. Stoller would contact him and that he had not
recei ved any response fromM. Stoller.

Respondent maintains that “[i]t is obvious that the
Respondent [sic] is not cooperating in confornmance with the
Board’ s di scovery Order of February 27, 2003”; and that
“Respondent finds the said respond [sic] to be conpletely
unsatisfactory.” W disagree and deny respondent's notion
for discovery sanctions. As noted in the Board' s February
27, 2003 order, respondent had not served proper notices of
deposition in accordance with the Federal Rules. The record
does not indicate that since February 27, 2003, respondent
served a proper notice of deposition regarding the
depositions of Ms. Chanbers and M. Sustello. W wll not
sanction petitioner for not scheduling the depositions of
Ms. Chanbers and M. Sustello when roughly tw weeks
remai ned in the period set by the Board for the parties to
schedul e the depositions, and the depositions were not even
properly noticed. Frankly, the notion that we would even
consi der doing so is absurd. !

Di scovery and Testinony Peri ods
Di scovery and testinony periods are reset as indicated

below. 1In each instance, a copy of the transcript of

call ed petitioner regarding the depositions of Ms. Chanbers and
M. Sustello.

0w are convinced that the sanction we have entered agai nst
respondent above is appropriate in that it will preclude

10
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testinony together with copies of docunentary exhibits, nust
be served on the adverse party within thirty days after
conpletion of the taking of testinony. Trademark Rul e
2.125.

DI SCOVERY TO CLOSE: January 3, 2004

30-day testinony period for party
in position of plaintiff to close: April 2, 2004

30-day testinony period for party
in position of defendant to close: June 1, 2004

15-day rebuttal testinony period
to cl ose: July 16, 2004

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.1 29.

respondent fromfiling notions such as respondent’'s ridicul ous
noti on for sanctions.
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