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1The mark of the '638 application, as published, is described as “a three-dimensional
configuration of a bird feeder consisting of a vessel with a swirl ridge pattern on the vessel which is
depicted in solid lines.  The opening of the vessel and base of the vessel are not features of the mark and
are depicted in broken lines.”

IN THE UNITED STATES PATENT & TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL & APPEAL BOARD

WOODSTREAM CORPORATION, )
)

Opposer, )
)

v. ) Opposition No.
)

CLASSIC BRANDS, LLC, )
)

Applicant. )

NOTICE OF OPPOSITION

In the matter of an application to register a trademark under the Trademark Act of

1946, Serial No. 86/514,638 (“the '638 application”), filed January 26, 2015, by Classic Brands,

LLC (“Applicant”), published for opposition in the Trademark Official Gazette of June 14, 2016,

for a Miscellaneous Design mark1 (“Applicant’s alleged mark”), the Opposer, Woodstream

Corporation, believes it will be damaged by the registration of said alleged mark and hereby

opposes same.  The grounds for opposition are as follows:

1. The Opposer, Woodstream Corporation, is a corporation duly organized and

existing under the laws of the Commonwealth of Pennsylvania, having a place of business at 69

North Locust Street, Lititz, Pennsylvania 17543.  

2. Opposer is a global manufacturer and marketer of more than 2,500 unique,

innovative, quality branded consumer products, accessories and supplies for the home,

garden/landscape, and other outdoor living spaces, as well as providing online resources, guides,
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articles, and general information in the fields of gardening, outdoor living and the like,

accessible by means of the internet and social media (collectively, “Woodstream’s products and

services”).  

3. The diversity of Woodstream’s products and services has grown substantially in

large part due to the acquisition of complementary companies with specialized niches in their

respective markets. In the decades prior to the filing date of, and the date of first use alleged in,

the '638 application opposed herein, Woodstream, itself and its predecessors-in-interest, have

manufactured, promoted, offered for sale, distributed, shipped and sold an extensive variety of

wild bird feeders, including feed, related accessories and supplies. Companies known for their

wild bird feeders which Woodstream has acquired include Hyde Bird Feeder Co. and Opus, Inc.,

their associated trademarks, and the innovative and creative designs for many of the bird feeders

sold under these trademarks.

4. In August 2005, Woodstream acquired Colibri Holding Corporation (“Colibri”)

and Colibri’s subsidiaries, including Perky-Pet Products Co. (“Perky-Pet Products”), a Denver,

Colorado manufacturer and distributor of bird feeders and pet supplies, as well as the intellectual

property owned by Colibri and its subsidiary companies including, but not limited to, Perky-Pet

Products.  Following Woodstream’s acquisition of Perky-Pet Products in 2005, several of Perky-

Pet Products’ employees, including some of the individuals identified in the prosecution of the

'638 application as “Applicant’s Design Team”, including the former president of Perky-Pet

Products, briefly remained as employees of Perky-Pet Products.

5. On March 20, 2006, Perky-Pet Products was formally merged with and into

Woodstream Corporation (hereinafter, collectively, referred to as “Perky-Pet”). Today, Perky-



2Perky-Pet transitioned from its use of the perkypet.com URL/web site address to its
birdfeeders.com URL/web site address on or about June 1, 2008.
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Pet is a renowned and trusted brand in the marketplace for wild bird feeders, the national sales

leader and ultimate bird resource in the wild bird feeding category with more than two hundred

types of bird feeders, and the number one in national sales for hummingbird feeders.

6. Bird feeders are differentiated by their functionality and design. The myriad types

of bird feeders include, but are not limited to top fill (float, push/pull, plunger, on/off switch);

wide mouth (fully featured with nectar); squirrel proof; mixed seed and thistle; collapsible mesh

and stretch metal mesh; water feeding (float); and feeders with interchangeable components. The

primary reasons for purchasing one type of bird feeder over another are the effectiveness of the

pest deterrent features, the price and the ease with which one is able to view birds. 

7. Perky-Pet manufactures, promotes, offers for sale, distributes, ships and sells wild

bird feeders, including hummingbird feeders, under its Perky-Pet® house brand, as well as its

other brands, including Garden Song®, Opus®, Birdscapes®, NO/NO®, K-Feeders™

(collectively, “Perky-Pet® wild bird feeders”). The Perky-Pet® wild bird feeders, and

hummingbird feeders in particular, are promoted, offered for sale, distributed, shipped and sold

through Perky-Pet’s perkypet.com2, birdfeeders.com and avantgardendecor.com e-commerce

sites; as well as many third-party e-commerce retailers such as amazon.com; traditional brick and

mortar stores and their e-commerce sites, such as Walmart, Target, Home Depot and Ace

Hardware; and numerous specialty stores and their e-commerce sites.

8. Long prior to the filing date of, and the date of first use alleged in, the '638

application opposed herein, Perky-Pet and its competitors have manufactured, promoted, offered
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for sale, distributed, shipped and sold wild bird feeders, including hummingbird feeders,

incorporating common ornamental and decorative product designs, including features such as

feeders in which the primary vessel is manufactured from plastic or glass having textured,

molded patterns and/or other aesthetically functional properties.  

9. On January 26, 2015, Applicant filed the '638 application to register Applicant’s

alleged mark, described as: “a three-dimensional configuration of a bird feeder consisting of a

vessel with a swirl ridge pattern on the vessel which is depicted in solid lines.” Executing the

'638 application, Applicant’s chief executive officer declared that “no other person has the right

to use [Applicant’s alleged] mark in commerce, either in the identical form or in such near

resemblance as to be likely, when used on or in connection with the goods/services of such other

person, to cause confusion or mistake, or to deceive.” 

10. The '638 application contains no claim to the size, shape or color of any bird

feeder vessel.  

11. The '638 application asserts that, as of the January 26, 2015 filing date,

Applicant’s alleged mark had been, and was being, used for “bird feeders; plastic storage

containers for storing and dispensing bird seed” and that the first use of Applicant’s alleged mark

anywhere was on April 15, 2011, and in commerce on December 15, 2011.

12. Registration of Applicant’s alleged mark initially was refused in an Office Action

dated May 5, 2015 (“Office Action”), on the basis that the mark comprised “a nondistinctive

product design or nondistinctive feature of a product design that is not registrable on the

Principal Register without sufficient proof of acquired distinctiveness.” 
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13. The Office Action required Applicant to provide advertising, promotional and/or

explanatory materials concerning Applicant’s alleged mark; a written explanation and evidence

of alternative designs available for the features embodied in Applicant’s alleged mark, and

whether such alternative designs are equally efficient and/or competitive; a written explanation

and any documentation concerning similar designs used by competitors; a written statement as to

whether the product design comprising Applicant’s alleged mark results from a comparatively

simple or inexpensive method of manufacture in relation to alternative designs for the product;

information regarding the method and/or cost of manufacture relating to Applicant’s goods; and

any other evidence considered relevant to the registrability of Applicant’s alleged mark.

14. On November 5, 2015, Applicant’s attorney filed a Response to the Office Action

(“Applicant’s Response”).  Applicant’s Response contained numerous unverified statements in

an effort to support Applicant’s argument that its alleged mark is inherently distinctive; e.g., 

“Applicant’s feeder featuring the applied-for mark is unique and is not in use by any other

manufacturer.” 

15. The arguments submitted with Applicant’s Response also relied on unverified

statements claiming the per unit cost to manufacture the bird feeder featuring Applicant’s alleged

mark is $0.21 (twenty-one cents) greater than the cost to manufacture “certain of Applicant’s

smooth surface” bird feeder vessels, along with additional unverified quotes purportedly from

“Applicant’s Design Team” and “Applicant’s design engineer” with “evidence that applicant

considers relevant to the registrability of the applied-for configuration mark”.

16. Applicant’s attorney submitted approximately 330 pages of print-outs with

Applicant’s Response, many of which comprised duplicate copies of the print-outs, and many of



3Applicant’s gratuitous non sequitur, referring to Amazon.com as “the world’s largest online
retailer” which “carries hundreds of brands and varieties of bird feeders and seed storage containers” was
unsupported by the mere handful of brands of bird feeders represented.

4Including Perky-Pet’s Garden Song®, Birdscapes® and NO/NO® wild bird feeders.

5Applicant utilized the same, or substantially all of the same, print-outs to respond to similarly-
based refusals of registration raised by the same Examining Attorney in connection with (then) co-
pending trademark applications seeking registration of other differing ornamental and/or functional bird
feeder trade dress/product designs, namely, Serial Nos. 86/542,515; 86/514,627; 86/514,632; 86/514,644;
86/514,650; 86/514,653; 86/514,659; and 86/542,525.
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which were from unidentifiable sources (viz., containing no uniform resource locator (“URL”) or

other identification of web site or other source).

17. Approximately 70 pages of the 330 pages of print-outs submitted with

Applicant’s Response consisted of internet print-outs, seventy-five percent of which were from

the online retailer Amazon.com3, reflecting e-commerce sales of third-party wild bird feeders,

most of which were Perky-Pet® wild bird feeders4, and none of which were responsive to the

Examining Attorney’s requirement in the Office Action that Applicant provide evidence of

“alternative designs available for the feature(s) embodied in the applied-for mark, and whether

such alternative designs are equally efficient and/or competitive.”5

18. Applicant’s Response argued that Applicant’s alleged mark was inherently

distinctive or, in the alternative, had acquired secondary meaning and, therefore, was registrable

on the Principal Register under Section 2(f) of the Trademark Act without any declarations or

other verified statements, notwithstanding less than four years use in commerce of Applicant’s

alleged mark.  

19. In support of the assertion that Applicant’s alleged mark had acquired secondary

meaning, Applicant’s attorney submitted additional print-outs which were undated, contained no



6See, e.g., the duplicate print-outs from Sears (pages 135 to 137 and pages 329 to 332; pages 172
to 174 and pages 366-368); Southern States (pages 138-140 and 332-334); Do My Own Pest Control
(pages 141-144 and pages 335-338); my Agway (pages 145 and 339); Country Max (pages 146 and 340);
Southern Agriculture (pages 147 and 341); and The Bird Shed (pages 148 and 342).

7See, e.g., the duplicate print-outs from Applicant’s Facebook page (page 134 and page 328), and
Applicant’s Pinterest page (pages 169 to 171 and 363 to 365).

8See pages 34 to 87 and pages 114 to 133.  Pages 254 to 327 are duplicates of pages 34 to 87 and
pages 114-124.

9From the asserted date of first use in commerce of Applicant’s alleged mark in commerce on
December 15, 2011, through the date of Applicant’s Response on November 5, 2015.
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URL or verifiable identification of source6, and consisted of duplicate pages and/or referred or

related to the goods identified in the '638 application but did not refer or relate to Applicant’s

alleged mark.7 

20. None of the additional 70 pages8 of print-outs from the Amazon.com e-commerce

site submitted by Applicant’s attorney with Applicant’s Response contained any evidence that

purchasers of bird feeders featuring Applicant’s alleged mark perceive, recognize or associate

Applicant’s alleged mark with Applicant, or as an indicator of source of any of the goods

identified in the '638 application.

21. Applicant’s Response relied on an unverified statement by Applicant’s attorney

claiming “total sales revenue” of “products featuring the applied-for mark” of $1.79 million,

with advertising expenditures of only $2,000, in less than four years.9  None of the print-outs

submitted with and/or relied on by Applicant’s attorney in Applicant’s Response reflects

advertising and/or promotion of the goods in the '638 application in such a way as to promote or

associate Applicant’s alleged mark with a single source, namely, Applicant.

22. The Office Action required Applicant to provide a written statement as “to

whether the applied-for mark, or any feature(s) thereof, is or has been the subject of a design or



10The '638 application was published for opposition on December 29, 2015.  However, Applicant
filed a post-publication amendment to the '638 application, resulting in the subsequent republication of
same on June 14, 2016.
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utility patent” and if so, to provide copies of the patent.  Applicant’s Response disclosed three

design patents assigned to Applicant and provided copies of same, but failed to disclose other

patents responsive to the Examining Attorney’s requirement for patents for the common features

incorporated in Applicant’s alleged mark and cited as prior art in the design patents identified in

Applicant’s Response. See e.g., D178,917; D205,772; D216,361; D347,714; D567,098;

D612,549; D656,690 and D664,437, copies of which are attached as Opposer’s Exhibits 1

through 8.

23. The Examining Attorney accepted Applicant’s request to enter a claim of

acquired distinctiveness based on the evidence submitted with Applicant’s Response, and the

'638 application was approved and published for opposition in the Official Gazette of June 14,

2016.10

Count I: 

Applicant’s Alleged Mark is Purely Ornamental

24. Opposer restates and realleges Paragraphs 1 through 23, above.

25. Opposer and Applicant are competitors in the marketplace for wild bird feeders.

26. Applicant’s alleged mark is purely ornamental, and by Applicant’s own

admission, “purely decorative”, does not and cannot function as a trademark and, therefore, is

ineligible for registration on either the Principal Register or the Supplemental Register.

15 U.S.C. §§ 1051, 1052 and 1127.



11Perky-Pet® Outdoor Seasons Spring 2004 catalog, Model No. 274 Elegant Glass Hummingbird
Feeder.

12Perky-Pet® Birdscapes® Bird Feeder Catalog 2007-2008, Model No. 219 Helix Top Fill
hummingbird feeder; and No. 2330 Blown Glass Feeder.

13Perky-Pet® Round Glass Hummingbird Feeder, Model No. 447-12.
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27. The simple repeating pattern which is the subject matter of Applicant’s alleged

mark is neither unique nor unusual in Applicant’s field, or for the goods identified in the '638

application, and reinforces the ornamental nature of the design.  See, e.g., Opposer’s Exhibits 911,

1012, and 1113.

28. Applicant’s alleged mark serves as an ornamental function to decorate the goods

identified in the '638 application and, therefore, consumers would not be predisposed to equate

or perceive Applicant’s alleged mark with a single source.

29. The swirling ridge pattern comprising Applicant’s alleged mark is composed of

common shapes, and is similar to and/or merely a refinement or variation of common or well-

known forms of ornamentation.

30. Applicant’s alleged mark merely repeats an ordinary shape in an uremarkable

pattern and places it on the goods in the '638 application in an unremarkable way.

31. Registration of Applicant’s alleged mark as sought in the '638 application would

provide Applicant with the color of rights in and to Applicant’s alleged mark, and thereby

preclude Perky-Pet from using and/or employing the use of and incorporating similar well-

known ornamentation, including but not limited to decorative or ornamental molded ridges or

swirls or other abstract features in the design and manufacture of the Perky-Pet® wild bird

feeders, to the damage and detriment of Perky-Pet.
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Count II: 

Applicant’s Alleged Mark Constitutes Nondistinctive Product Design

32. Opposer restates and realleges Paragraphs 1 through 31, above.

33. In the event the Board finds that Applicant’s alleged mark is not purely

ornamental, incapable of trademark significance and/or ineligible for registration, Perky-Pet

submits, in the alternative, that Applicant’s alleged mark constitutes a nondistinctive product

design, and does not function as a trademark under §§ 1, 2 and 45 of the Trademark Act.  15

U.S.C. §§ 1051, 1052 and 1127.

34. Applicant’s Response concedes the ornamental design comprising Applicant’s

alleged mark “serves a purely decorative purpose”.

35. Applicant’s alleged mark is a mere refinement of commonly adopted and

well-known ornamentation for glass vessels, namely, employing the use of and/or incorporating

decorative or ornamental molded ridges or swirls or other abstract features in the design and

manufacture of wild bird feeders in general, and hummingbird feeders in particular, and

therefore would be viewed by the public purely as decoration or ornamentation for the goods,

incapable of distinguishing Applicant’s goods. See, e.g., Opposer’s Exhibits 12 through 14,

attached hereto.

  36. In view of the foregoing, Applicant’s alleged mark is not inherently distinctive,

constitutes nondistinctive product design and, therefore, is not eligible for registration on the

Principal Register.
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Count III:

Applicant’s Alleged Mark has not Acquired Distinctiveness

37. Opposer restates and realleges Paragraphs 1 through 36, above.

38. Applicant has not filed any verified statements or declarations in support of the

assertion that Applicant’s alleged mark has acquired distinctiveness.

39. Applicant has not demonstrated long use of Applicant’s alleged mark.  The '638

application states that the first use in commerce of Applicant’s alleged mark was December 15,

2011; Applicant’s Response to the Office Action in which the Examining Attorney refused

registration of Applicant’s alleged mark was filed less than five years later, on November 5,

2015.

40. Applicant has not provided any evidence of its own advertising expenditures.

41. Applicant has failed to show that it has made efforts to associate Applicant’s

alleged mark with a single source.

42. Applicant has not filed any surveys or other evidence of consumer recognition of

Applicant’s alleged mark as the source of any of the goods identified in the '638 application.

43. None of the wild bird feeders identified in the attached print-outs submitted with

Applicant’s Response contain or embody alternative or competitive designs for the purely

decorative or ornamental features comprising Applicant’s alleged mark.

44. None of the evidence submitted with Applicant’s Response refer or relate to

Applicant’s alleged mark or any efforts to associate Applicant’s alleged mark with a single

source.
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45. None of the evidence submitted with Applicant’s Response refer or relate to

Applicant’s alleged mark or any efforts to promote consumer recognition of Applicant’s alleged

mark with a single source.

46. None of the evidence submitted with Applicant’s Response demonstrates that

Applicant has successfully educated the public to associate Applicant’s alleged mark and the

goods identified in the '638 application with a single source.

47. In view of the foregoing, Applicant’s alleged mark has not acquired

distinctiveness or secondary meaning and, therefore, is not eligible for registration on the

Principal Register.

48. Registration of Applicant’s alleged mark as sought in the '638 application would

provide Applicant with the color of prima facie exclusive rights to use Applicant’s alleged mark,

and thereby preclude Perky-Pet from using and/or employing the use of and incorporating

similar well-known ornamentation, including but not limited to decorative or ornamental molded

ridges or swirls or other abstract features in the design and manufacture of the Perky-Pet® wild

bird feeders, to the damage and detriment of Perky-Pet.

49. By virtue of the foregoing, Perky-Pet believes it will be damaged by the

registration by Applicant of Applicant’s alleged mark, as set forth in the '638 application

therefor.

50. If Applicant is granted the registration opposed herein, and Applicant obtains

such rights as conferred under the Principal Register of the Trademark Act of 1946, Applicant

will obtain unlawful gain and advantage to which it is not entitled under the Trademark Act of

1946, to the detriment and harm of Perky-Pet.
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WHEREFORE, this Opposer believes and alleges that it will be damaged by registration of

the mark of application Serial No. 86/514,638, as aforesaid, and prays that:

A. judgment in the present opposition be entered in favor of Opposer;

B. the present opposition be sustained; and

C. registration of application Serial No. 86/514,638 be rejected and refused.

Should the payment accompanying this Notice of Opposition be insufficient, the Board is

hereby authorized to charge counsel’s Deposit Account No. 06-1358.

Respectfully submitted,

WOODSTREAM CORPORATION

     By:             /Leesa N. Weiss/                       
  Harvey B. Jacobson, Jr.
  Leesa N. Weiss
  JACOBSON HOLMAN PLLC

  400 Seventh St., N.W.
  Washington, D.C.  20004

Date: October 7, 2016   (202) 638-6666

Certificate of Service

I hereby certify that on this 7th day of October, 2016, the foregoing Notice of
Opposition was served, by mailing same first class and postage prepaid, on the following
correspondent as set forth in the records of the U.S. Patent & Trademark Office:

Margaret M. Arcarp
Polsinelli PC
1515 Wynkoop Street
Suite 600 
Denver, Colorado 80202-2062

               /Leesa N. Weiss/                  
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