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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Tom Miles

Granted to Date
of previous ex-
tension

09/21/2016

Address 20 Liberty Blvd Suite 12-A
Malvern, PA 19355
UNITED STATES

Correspondence
information

Tom Miles
Tom Miles
20 Liberty Blvd
Malvern, PA 19355
UNITED STATES
tommiles.nrgdr@gmail.com Phone:6106472940

Applicant Information

Application No 86653331 Publication date 05/24/2016

Opposition Filing
Date

09/21/2016 Opposition Peri-
od Ends

09/21/2016

Applicant Dare Foods Limited
2481 Kingsway Drive
Kitchener, N2G4G4
CANADA

Goods/Services Affected by Opposition

Class 030. First Use: 2014/02/00 First Use In Commerce: 2014/07/00
All goods and services in the class are opposed, namely: Candy

Grounds for Opposition

Priority and likelihood of confusion Trademark Act Section 2(d)

Marks Cited by Opposer as Basis for Opposition

U.S. Registration
No.

4507638 Application Date 03/11/2013

Registration Date 04/01/2014 Foreign Priority
Date

NONE

Word Mark REAL

http://estta.uspto.gov


Design Mark

Description of
Mark

NONE

Goods/Services Class 005. First use: First Use: 2013/03/05 First Use In Commerce: 2013/06/18

Dietary and nutritional supplements forendurance sports; Nutritional supple-
ments in the form of food powder, namely, powdered or granulated nutritional
food supplements adapted for medical use by promoting improved digestion,
physical endurance, boosting energy, weight loss, and overall health

U.S. Application
No.

87177708 Application Date

Registration Date NONE Foreign Priority
Date

NONE

Word Mark NONE

Design Mark

Description of
Mark

NONE

Goods/Services

Attachments 85873260#TMSN.png( bytes )
Dare Foods Opposition.pdf(115547 bytes )
Exhibit A cover.pdf(50503 bytes )
EXHIBIT A.pdf(34136 bytes )
Exhibit B cover.pdf(50503 bytes )
EXHIBIT B.pdf(52141 bytes )
Exhibit C cover.pdf(50503 bytes )
Exhibit C.pdf(229843 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Thos I Miles/

Name Tom Miles

Date 09/21/2016
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

___________________________ 

Tom Miles,  

Opposer,     For the Design mark:  REAL (IC 030) 

       In the matter of Trademark Serial Number 86653331   

v.        Publication Date: May 24th 2016     

           Proceeding: ______________ 

Dare Foods Limited, Inc. 

  Applicant. 

___________________________ 

 

 

NOTICE OF OPPOSITION 

The above-identified Opposer, (herein after ‘Tom Miles’ or ‘Opposer’), believes that he will 

be damaged by registration of the mark shown in the above-identified applications, and hereby 

opposes the same.  On June 10th, 2016, Opposer timely requested and received a 90 day 

extension of time in which to file its opposition and now timely files its Notice of Opposition on 

September 21st, 2016.  

 

Based upon information and belief, Opposer avers the following complaint why it will be 

damaged by the registration of the opposed mark.  

1.  Under Section 1(a), Applicant is attempting to register as a trademark SN 86653331 for 

the mark REAL in IC 030 for G & S: CANDY, with an application date of Jun. 4th, 2015.  
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STANDING  

2.  Opposer has standing as a Registrant and prior user of the identical mark REAL, filed on 

March 11th, 2013, on the Principal Registration, RN 4507638, as a trademark in IC 005 for same 

or similar goods, with G & S: Dietary and nutritional supplements for endurance sports; 

nutritional supplements in the form of food powder, namely, powdered or granulated nutritional 

food supplements adapted for medical use by promoting improved digestion, physical endurance, 

boosting energy, weight loss, and overall health.  See attached Exhibit A current status and title 

copy TSDR RN 4507638 which is being pleaded into the record under 37 CFR § 2.126.  

3.  Additionally, Opposer has standing due to significant common law interest and rights in and to 

the term REAL as a trademark in classes 029, 030, and 032, for similar goods as Applicant.  As 

evidenced by the abandoned application for REAL in those three classes.  See attached Exhibit B 

current status and title copy TSDR SN 86138010 which is being pleaded into the record under 37 

CFR § 2.126.  See also the new Application (Re-application) for class 030, filed 9/20/2016, SN 

87177708, with G & S: Granola and granola bars, consisting of processed oats, other grains, 

processed nuts, vegetables, and edible seeds; Individually packaged processed whole grains, 

nuts, seeds, herbs, or spices; Flavor coated popcorn with or without dried vegetables, fruits, 

nuts, seeds, herbs, and spices; Candy; Cookies; Kombucha tea. (current status and title copy 

unavailable) (see Exhibit C) 

 

LIKELIHOOD OF CONFUSION 

4.  Opposer is the prior user of the mark REAL on the Principal Registration RN 4507638 as 

a trademark in IC 005 for similar goods as Applicant: Dietary and nutritional supplements for 

endurance sports; nutritional supplements in the form of food powder, namely, powdered or 

granulated nutritional food supplements adapted for medical use by promoting improved 

digestion, physical endurance, boosting energy, weight loss, and overall health. 

5.   Since 2012, Opposer has consistently sold goods under the mark for REAL (RN450763), 

that are similar to the candy or cookies that Applicant sells in class 030.  Specifically FOCUS 

FORMULA, consisting of cocoa nibs and coconut sap, and OMG FORMULA, consisting 

primarily of macadamia, cocoa, coconut, mango, and goji berries.   
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6.  Opposer’s registration is valid and subsisting and properly pleaded into the record under 

37 CFR § 2.126, so Opposer’s priority is not at issue with respect to this mark and the goods 

identified in that registration. King Candy, Inc. v. Eunice King's Kitchen, Inc., 496 F.2d 1400, 

182 USPQ 108 (CCPA 1974).  

7.  Opposer sells candy, granola, cookies, and other similar goods to Applicant in IC 030, and 

029, under the mark REAL with common law trademark rights predating the Applicant’s 

application or in-use dates.  See Exhibit B for Opposer’s in use dates.  

8.  Applicant and Opposer have numerous similar marks and products which can and will 

confuse the public as to the source of the goods.   

9. Neither Applicant nor Opposer have any restrictions in their channels of trade and the 

channels of trade overlap as do the types of consumers.  

10.  Based on information and brief, Applicant, like Opposer, has an interest to apply the 

mark REAL in a similar strategy.  That is by producing more healthful products within the snack 

arena and using REAL as a branding and marketing strategy.  An example of this is the 

marketing phrase, “Made Better Facts,” used on all thirty-six REAL products described on 

Applicant’s website (www.darefoods.com). 

11.  Applicant’s REAL mark and Opposer’s REAL mark are sufficiently similar in terms of 

their commercial impression, and identical in sound, such that persons who encounter the marks 

would be likely to assume a connection between the parties." Coach Servs., Inc. v. Triumph 

Learning LLC, 668 F.3d 1356, 101 USPQ2d 1713, 1721 (Fed. Cir. 2012).  The marks are likely 

to be confused.  

12.  Applicant’s REAL (and design) mark so resembles Opposer’s REAL mark as to be 

likely, when applied to the goods set forth in Applicant’s application, to cause confusion, 

mistake or deception within the meaning of Section 2(d) of the Lanham Act, 15 USC §1052(d). 

13. Given Opposer’s longstanding and prior trademark rights in and to the REAL mark in 

relation to healthy snacks in classes 005, 029, 030, and 032, any federal trademark registration 

for REAL (word or design), conferring exclusive, nationwide rights, would be improper and 

would interfere with Opposer’s prior rights.  

http://www.darefoods.com/
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14.  Registration of the mark REAL by Applicant will provide Applicant with prima facie 

exclusive rights in the mark, and could harm Opposer by interfering with Opposer’s rights to its 

mark REAL and its right to exclusive use of registration. 

 

Based on identical marks and similar goods of the two parties, Opposer prays that the 

opposition be sustained and that registration of the REAL (and design) mark in Class 030 be 

refused. 

 

 

 

Respectfully submitted Pro Se,     Date: September 21, 2016 

By Registrant:  /Thos. I. Miles/    

Tom Miles 

20 Liberty Blvd. 

Malvern, PA 19355 

610-647-2940 

tommiles.nrgdr@gmail.com  

mailto:tommiles.nrgdr@gmail.com
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CERTIFICATE OF SERVICE 

 

I hereby certify that on September 21, 2016, the foregoing was served upon Petitioner by first 

class mail:  

DARE FOODS LIMITED 

J. JAMIESON K. MARTI 

MILLER THOMSON LLP 

295 HAGEY BLVD., STE 300  

WATERLOO, N2L6R5 

CANADA 

 
daschnurr@millerthomson.com 
 

 

 

By:  /Thos. I Miles/      Date: September 21, 2016 

Registrant, Tom Miles 
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Mark Information

Mark Literal
Elements:

REAL

Standard Character
Claim:

Yes. The mark consists of standard characters without claim to any particular font style, size, or color.

Mark Drawing
Type:

4 - STANDARD CHARACTER MARK

Goods and Services

Note: The following symbols indicate that the registrant/owner has amended the goods/services:

Brackets [..] indicate deleted goods/services;
Double parenthesis ((..)) identify any goods/services not claimed in a Section 15 affidavit of incontestability; and
Asterisks *..* identify additional (new) wording in the goods/services.

For: Dietary and nutritional supplements for endurance sports; Nutritional supplements in the form of food powder, namely, powdered or
granulated nutritional food supplements adapted for medical use by promoting improved digestion, physical endurance, boosting
energy, weight loss, and overall health

International
Class(es):

005 - Primary Class U.S Class(es): 006, 018, 044, 046, 051, 052

Class Status: ACTIVE

Basis: 1(a)

First Use: Mar. 05, 2013 Use in Commerce: Jun. 18, 2013

Basis Information (Case Level)

Filed Use: No Currently Use: Yes Amended Use: No

Filed ITU: Yes Currently ITU: No Amended ITU: No

Filed 44D: No Currently 44D: No Amended 44D: No

Filed 44E: No Currently 44E: No Amended 44E: No

Filed 66A: No Currently 66A: No

Filed No Basis: No Currently No Basis: No

Current Owner(s) Information

Owner Name: Miles, Tom

DBA, AKA,
Formerly:

DBA Real Energy

Generated on: This page was generated by TSDR on 2016-09-21 12:27:25 EDT

Mark: REAL

US Serial Number: 85873260 Application Filing
Date:

Mar. 11, 2013

US Registration
Number:

4507638 Registration Date: Apr. 01, 2014

Filed as TEAS
Plus:

Yes Currently TEAS
Plus:

Yes

Register: Principal

Mark Type: Trademark

Status: Registered. The registration date is used to determine when post-registration maintenance documents are due.

Status Date: Apr. 01, 2014

Publication Date: Sep. 10, 2013 Notice of
Allowance Date:

Nov. 05, 2013



Owner Address: Tom Miles
20 Liberty Blvd
Malvern, PENNSYLVANIA 19380
UNITED STATES

Legal Entity Type: INDIVIDUAL Citizenship: UNITED STATES

Attorney/Correspondence Information

Attorney of Record

Docket Number: 007TM

Correspondent

Correspondent
Name/Address:

TOM MILES
20 LIBERTY BLVD
MALVERN, PENNSYLVANIA 19355-1487
UNITED STATES

Phone: 610-647-2940

Correspondent e-
mail:

tommiles.nrgdr@gmail.com Correspondent e-
mail Authorized:

Yes

Domestic Representative - Not Found

Prosecution History

Date Description
Proceeding
Number

Apr. 01, 2014 REGISTERED-PRINCIPAL REGISTER

Feb. 25, 2014 NOTICE OF ACCEPTANCE OF STATEMENT OF USE E-MAILED

Feb. 24, 2014 LAW OFFICE REGISTRATION REVIEW COMPLETED 69712

Feb. 24, 2014 ASSIGNED TO LIE 69712

Feb. 21, 2014 ALLOWED PRINCIPAL REGISTER - SOU ACCEPTED

Jan. 31, 2014 STATEMENT OF USE PROCESSING COMPLETE 71034

Dec. 09, 2013 USE AMENDMENT FILED 71034

Jan. 24, 2014 CASE ASSIGNED TO INTENT TO USE PARALEGAL 71034

Dec. 09, 2013 TEAS STATEMENT OF USE RECEIVED

Nov. 05, 2013 NOA E-MAILED - SOU REQUIRED FROM APPLICANT

Sep. 10, 2013 OFFICIAL GAZETTE PUBLICATION CONFIRMATION E-MAILED

Sep. 10, 2013 PUBLISHED FOR OPPOSITION

Aug. 21, 2013 NOTIFICATION OF NOTICE OF PUBLICATION E-MAILED

Aug. 07, 2013 LAW OFFICE PUBLICATION REVIEW COMPLETED 67287

Aug. 06, 2013 APPROVED FOR PUB - PRINCIPAL REGISTER

Aug. 06, 2013 EXAMINER'S AMENDMENT ENTERED 88888

Aug. 06, 2013 NOTIFICATION OF EXAMINERS AMENDMENT E-MAILED 6328

Aug. 06, 2013 EXAMINERS AMENDMENT E-MAILED 6328

Aug. 06, 2013 EXAMINERS AMENDMENT -WRITTEN 68181

Jun. 27, 2013 DATA MODIFICATION COMPLETED 67287

Jun. 27, 2013 ASSIGNED TO LIE 67287

Jun. 27, 2013 NOTIFICATION OF NON-FINAL ACTION E-MAILED 6325

Jun. 27, 2013 NON-FINAL ACTION E-MAILED 6325

Jun. 27, 2013 NON-FINAL ACTION WRITTEN 68181

Jun. 20, 2013 ASSIGNED TO EXAMINER 68181

Jun. 17, 2013 TEAS AMENDMENT ENTERED BEFORE ATTORNEY ASSIGNED 88889

Jun. 17, 2013 TEAS VOLUNTARY AMENDMENT RECEIVED

Mar. 15, 2013 NEW APPLICATION OFFICE SUPPLIED DATA ENTERED IN TRAM

Mar. 14, 2013 NEW APPLICATION ENTERED IN TRAM

TM Staff and Location Information

TM Staff Information - None

File Location

Current Location: PUBLICATION AND ISSUE SECTION Date in Location: Feb. 24, 2014



Exhibit B 

 

 



  



 

 



 

Mark Information

Mark Literal
Elements:

REAL

Standard Character
Claim:

No

Mark Drawing
Type:

3 - AN ILLUSTRATION DRAWING WHICH INCLUDES WORD(S)/ LETTER(S)/NUMBER(S)

Description of
Mark:

The mark consists of the word "REAL" in capital letters in a bold stylized form in the color red with the letter "R" incorporating the
silhouette of a runner with orange shading around the figure and four red motion lines extending from the "R" toward the left. The white
appearing in the drawing of the mark represents background or transparent areas and is not part of the mark.

Color Drawing: Yes

Color(s) Claimed: The color(s) red and orange is/are claimed as a feature of the mark.

Design Search
Code(s):

02.01.02 - Silhouettes of men; Men depicted as shadows or silhouettes of men
26.17.07 - Propulsion, lines depicting; Speed, lines depicting; Wind, lines depicting; Heat, lines depicting; Lines depicting speed,
propulsion, heat or wind

Related Properties Information

Claimed Ownership
of US

Registrations:

4419225

Goods and Services

Note: The following symbols indicate that the registrant/owner has amended the goods/services:

Brackets [..] indicate deleted goods/services;
Double parenthesis ((..)) identify any goods/services not claimed in a Section 15 affidavit of incontestability; and
Asterisks *..* identify additional (new) wording in the goods/services.

For: Trail mix consisting primarily of minimally processed fruit and nuts, vegetables, hemp, chia, and other edible seeds, and secondarily
grains, beans, cocoa beans, natural flavoring, herbs, and spices; Fruit- and nut-based snack foods in powdered and granular form
consisting primarily of dried and ground fruits and nuts, also including vegetables, hemp, chia, and other edible seeds, and secondarily
grains, beans, cocoa beans, natural flavoring, herbs, and spices; Processed fruit- and nut-based food bars consisting primarily of fruit
and nuts, also including vegetables, hemp, chia, and other edible seeds, and secondarily grains, beans, cocoa beans, natural flavoring,
herbs, and spices; Individually packaged and processed or dried foods and snacks, namely, dried vegetables, fruits, processed nuts,
nut butters, and processed edible seeds; Hemp powdered milk used as a milk substitute; Potato chips; Processed potatoes and other
vegetables cooked with coconut oil; Edible oils and fats; Milk substitute beverages, using powders of one or more of coconut, coconut
milk, soy, almond, or hemp; Food beverages based on fruit or algae or vegetables; Hemp milk used as a milk substitute; Processed
edible seeds, namely, hemp seed and chia; Fruit and vegetable purees used as ingredients in beverages

International
Class(es):

029 - Primary Class U.S Class(es): 046

Class Status: ABANDONED

Basis: 1(a)

First Use: Mar. 05, 2013 Use in Commerce: Mar. 21, 2013

Generated on: This page was generated by TSDR on 2016-09-21 12:25:02 EDT

Mark: REAL

US Serial Number: 86138010 Application Filing
Date:

Dec. 09, 2013

Register: Principal

Mark Type: Trademark

Status: Abandoned after an inter partes decision by the Trademark Trial and Appeal Board. For further information, see TTABVUE on the
Trademark Trial and Appeal Board web page.

Status Date: Sep. 28, 2015

Publication Date: Nov. 11, 2014

Date Abandoned: Sep. 28, 2015



For: Granola and granola bars, consisting of processed oats, other grains, processed nuts, and secondarily processed vegetables, fruits,
hemp, chia, and other edible seeds, beans, cocoa beans, natural flavoring, herbs, and spices; Ready to eat cereal derived food bars
also containing processed vegetables, fruits, hemp, chia, and other edible seeds, grains, beans, cocoa beans, natural flavoring, herbs,
and spices; Cocoa powder for foods and beverages; Chocolate powder for foods and beverages; Flavorings for foods or beverages:
Tea-based beverages; Grain-based beverages; Flavorings for beverages other than essential oils; Chocolate-based beverages,
Coffee-based beverages; Kombucha tea; Tea; Coffee; Individually packaged processed whole grains; Flavor coated popcorn with or
without dried vegetables, fruits, nuts, seeds, herbs, and spices; Prepackaged, dried un-popped popcorn kernels; Corn Chips; Cookies;
Candy; Pita Chips; Dried spices and herbs

International
Class(es):

030 - Primary Class U.S Class(es): 046

Class Status: ABANDONED

Basis: 1(a)

First Use: Mar. 05, 2013 Use in Commerce: Mar. 21, 2013

For: Beverages, namely, fruit beverages and vegetable juice; Soft drinks, namely, natural sodas; Sports drinks; Energy drinks; Beverages
with herbs and plant and synthetic stimulants, namely, vegetable juice, fruit juice; Aerated water; Aerated fruit juices; Fruit-flavored
beverages; Soy-based beverages not being used as a milk substitutes; Hemp, almond, coconut-based beverages not used as milk
substitutes; Non-alcoholic fruit juice beverages; Non-alcoholic fruit extracts used in the preparation of beverages; Water beverages,
namely, mineral, bottled, spring, aerated, non-aerated, soda, tonic, flavored, seltzer, aerated, quinine and drinking water; Fruit based
beverages with or without flavoring; Vegetable juices with or without flavoring; Isotonic drinks; Coconut water beverages with and
without flavor extracts; Syrups for beverages; fruit juice concentrates; powders used in the preparation of fruit-based beverages;
Essences for use in making soft drinks; Non-alcoholic apple cider; Non-alcoholic aperitifs and non-alcoholic beer; Non-alcoholic
cocktail mixes; Non-alcoholic cocktails; Whey beverages and syrups for making whey-based beverages; Beer; Beer- based coolers;
Beer-based cocktails

International
Class(es):

032 - Primary Class U.S Class(es): 045, 046, 048

Class Status: ABANDONED

Basis: 1(a)

First Use: Oct. 10, 2013 Use in Commerce: Nov. 20, 2013

Basis Information (Case Level)

Filed Use: Yes Currently Use: Yes Amended Use: No

Filed ITU: No Currently ITU: No Amended ITU: No

Filed 44D: No Currently 44D: No Amended 44D: No

Filed 44E: No Currently 44E: No Amended 44E: No

Filed 66A: No Currently 66A: No

Filed No Basis: No Currently No Basis: No

Current Owner(s) Information

Owner Name: Tom Miles

DBA, AKA,
Formerly:

DBA Real Energy

Owner Address: Tom Miles
20 Liberty Blvd, Suite 12A
Malvern, PENNSYLVANIA 19355
UNITED STATES

Legal Entity Type: INDIVIDUAL Citizenship: UNITED STATES

Attorney/Correspondence Information

Attorney of Record

Docket Number: TM0018

Correspondent

Correspondent
Name/Address:

WENDY PETERSON
NOT JUST PATENTS LLC
PO BOX 18716
MINNEAPOLIS, MINNESOTA 55418
UNITED STATES

Phone: 610-647-2940

Correspondent e-
mail:

tommiles.nrgdr@gmail.com Correspondent e-
mail Authorized:

Yes



Domestic Representative - Not Found

Prosecution History

Date Description
Proceeding
Number

Sep. 28, 2015 ABANDONMENT NOTICE MAILED - INTER PARTES DECISION

Sep. 28, 2015 ABANDONMENT - AFTER INTER PARTES DECISION

Sep. 28, 2015 OPPOSITION TERMINATED NO. 999999 219662

Sep. 28, 2015 OPPOSITION SUSTAINED NO. 999999 219662

Sep. 28, 2015 OPPOSITION SUSTAINED NO. 999999 221004

Mar. 11, 2015 OPPOSITION INSTITUTED NO. 999999 221004

Dec. 08, 2014 OPPOSITION INSTITUTED NO. 999999 219662

Nov. 17, 2014 EXTENSION OF TIME TO OPPOSE RECEIVED

Nov. 11, 2014 OFFICIAL GAZETTE PUBLICATION CONFIRMATION E-MAILED

Nov. 11, 2014 PUBLISHED FOR OPPOSITION

Oct. 22, 2014 NOTIFICATION OF NOTICE OF PUBLICATION E-MAILED

Oct. 08, 2014 LAW OFFICE PUBLICATION REVIEW COMPLETED 70468

Oct. 07, 2014 APPROVED FOR PUB - PRINCIPAL REGISTER

Oct. 07, 2014 TEAS/EMAIL CORRESPONDENCE ENTERED 70468

Oct. 07, 2014 CORRESPONDENCE RECEIVED IN LAW OFFICE 70468

Sep. 30, 2014 TEAS REQUEST FOR RECONSIDERATION RECEIVED

Aug. 29, 2014 NOTIFICATION OF FINAL REFUSAL EMAILED

Aug. 29, 2014 FINAL REFUSAL E-MAILED

Aug. 29, 2014 FINAL REFUSAL WRITTEN 76596

Aug. 07, 2014 TEAS/EMAIL CORRESPONDENCE ENTERED 70468

Aug. 07, 2014 CORRESPONDENCE RECEIVED IN LAW OFFICE 70468

Aug. 07, 2014 TEAS RESPONSE TO OFFICE ACTION RECEIVED

Jul. 25, 2014 TEAS/EMAIL CORRESPONDENCE ENTERED 70468

Jul. 25, 2014 CORRESPONDENCE RECEIVED IN LAW OFFICE 70468

Jul. 15, 2014 ASSIGNED TO LIE 70468

Jul. 08, 2014 TEAS RESPONSE TO OFFICE ACTION RECEIVED

Mar. 26, 2014 NOTIFICATION OF NON-FINAL ACTION E-MAILED 6325

Mar. 26, 2014 NON-FINAL ACTION E-MAILED 6325

Mar. 26, 2014 NON-FINAL ACTION WRITTEN 76596

Mar. 19, 2014 ASSIGNED TO EXAMINER 76596

Dec. 20, 2013 NOTICE OF DESIGN SEARCH CODE E-MAILED

Dec. 19, 2013 NEW APPLICATION OFFICE SUPPLIED DATA ENTERED IN TRAM

Dec. 12, 2013 NEW APPLICATION ENTERED IN TRAM

TM Staff and Location Information

TM Staff Information

TM Attorney: SOUDERS, MICHAEL J Law Office
Assigned:

LAW OFFICE 115

File Location

Current Location: TTAB Date in Location: Sep. 28, 2015

Proceedings

Summary

Number of
Proceedings:

3

Type of Proceeding: Opposition

Proceeding
Number:

91221004 Filing Date: Mar 11, 2015

Status: Awaiting Expiration of Appeal Period Status Date: Mar 11, 2015

 



Interlocutory
Attorney:

ELIZABETH WINTER

Defendant

Name: Tom Miles

Correspondent
Address:

WENDY PETERSON
NOT JUST PATENTS LLC
PO BOX 18716
MINNEAPOLIS MN , 55418
UNITED STATES

Correspondent e-
mail:

wsp@NJPLS.com

Associated marks

Mark Application Status
Serial
Number

Registration
Number

REAL Abandoned - After Inter-Partes Decision 86138010

Plaintiff(s)

Name: International IP Holdings, LLC

Correspondent
Address:

CHRISTOPHER W SCHNEIDER
OAKLAND LAW GROUP PLLC
38955 HILLS TECH DRIVE
FARMINGTON HILLS MI , 48331
UNITED STATES

Correspondent e-
mail:

cschneider@oaklandlawgroup.com

Associated marks

Mark Application Status
Serial
Number

Registration
Number

Section 8 and 15 - Accepted and Acknowledged 77643731 3698044

Registered 85124847 3940928

Registered 85125017 3940929

Registered 85131851 3940946

ENERGY HOUR 5 Registered 85255911 4134079

ENERGY HOUR 5 Registered 85132391 4120361

ENERGY HOUR 5 Registered 85132321 4120360

5-HOUR ENERGY EXTRA STRENGTH Registered 85132099 4116951

5-HOUR ENERGY Section 8 and 15 - Accepted and Acknowledged 85007326 3876785

Section 8 and 15 - Accepted and Acknowledged 85007217 3876771

Registered 85319463 4315511

Registered 86116725 4677405

Prosecution History

Entry Number History Text Date Due Date

1 FILED AND FEE Mar 11, 2015

2 NOTICE AND TRIAL DATES SENT; ANSWER DUE: Mar 11, 2015 Apr 20, 2015

3 PENDING, INSTITUTED Mar 11, 2015

4 ANSWER AND COUNTERCLAIM ( FEE) Apr 13, 2015

5 D CHANGE OF CORRESP ADDRESS Apr 13, 2015

6 TRIAL DATES SET Apr 21, 2015

7 P MOT TO STRIKE May 15, 2015

8 ANSWER TO COUNTERCLAIM May 15, 2015

9 P'S MTN TO STRIKE GRANTED; TRIAL DATES RESET Jun 16, 2015

10 P MOT TO SUSP W/ CONSENT PEND SETTL NEGOTIATIONS Aug 03, 2015

11 SUSPENDED Aug 03, 2015

12 W/DRAW OF APPLICATION Sep 22, 2015

13 BD DECISION: SUSTAINED Sep 28, 2015

14 TRIAL DATES RESET (COUNTERCLAIM ONLY) Feb 26, 2016

15 D NOTICE OF RELIANCE Jul 25, 2016

16 D NOR & EXS B - J Jul 25, 2016



17 STIP TO SUSP PEND SETTL NEGOTIATIONS Sep 19, 2016

18 SUSPENDED Sep 19, 2016

Type of Proceeding: Opposition

Proceeding
Number:

91219662 Filing Date: Dec 08, 2014

Status: Terminated Status Date: Sep 28, 2015

Interlocutory
Attorney:

ELIZABETH WINTER

Defendant

Name: Tom Miles

Correspondent
Address:

WENDY PETERSON
NOT JUST PATENTS LLC
PO BOX 18716
MINNEAPOLIS MN , 55418
UNITED STATES

Correspondent e-
mail:

wsp@NJPLS.com

Associated marks

Mark Application Status
Serial
Number

Registration
Number

REAL Abandoned - After Inter-Partes Decision 86138010

Plaintiff(s)

Name: IP Associates, LLC

Correspondent
Address:

JENNIFER L WHITELAW
WHITELAW LEGAL GROUP
3838 TAMIAMI TRAIL N, SUITE 310
NAPLES FL , 34103
UNITED STATES

Correspondent e-
mail:

ttabmail@whitelawfirm.com

Associated marks

Mark Application Status Serial Number
Registration
Number

SIMPLY REAL Registered 77712420 3750681

SIMPLY REAL Registered 86240217 4636860

Prosecution History

Entry Number History Text Date Due Date

1 FILED AND FEE Dec 08, 2014

2 NOTICE AND TRIAL DATES SENT; ANSWER DUE: Dec 08, 2014 Jan 17, 2015

3 PENDING, INSTITUTED Dec 08, 2014

4 CHANGE OF CORRESP ADDRESS Dec 23, 2014

5 D APPEARANCE / POWER OF ATTORNEY Dec 23, 2014

6 D MOT TO DISMISS: FRCP 12(B) Jan 13, 2015

7 SUSP PEND DISP OF OUTSTNDNG MOT Jan 17, 2015

8 P MOT TO AMEND PLEADING/AMENDED PLEADING Feb 02, 2015

9 P OPP/RESP TO MOTION Feb 02, 2015

10 TRIAL DATES RESET Apr 27, 2015

11 ANSWER May 15, 2015

12 D REQ FOR DISCOVERY CONFERENCE-ESTTA May 15, 2015

13 BD ORDER: DISCOVERY CONF HELD Jun 17, 2015

14 W/DRAW OF APPLICATION Sep 22, 2015

15 BD DECISION: SUSTAINED Sep 28, 2015

16 TERMINATED Sep 28, 2015

Type of Proceeding: Extension of Time

Proceeding
Number:

86138010 Filing Date: Nov 17, 2014

Status: Terminated Status Date: Mar 11, 2015

Interlocutory



Attorney:

Defendant

Name: Tom Miles

Correspondent
Address:

TOM MILES
20 LIBERTY BLVD STE A12
MALVERN PA , 19355-1440

Associated marks

Mark Application Status
Serial
Number

Registration
Number

REAL Abandoned - After Inter-Partes Decision 86138010

Potential Opposer(s)

Name: International IP Holdings, LLC

Correspondent
Address:

Christopher William Schneider
Oakland Law Group, PLLC
38955 Hills Tech Drive
Farmington Hills MI , 48331
UNITED STATES

Correspondent e-
mail:

cschneider@oaklandlawgroup.com , trademarks@oaklandlawgroup.com

Associated marks

Mark Application Status Serial Number
Registration
Number

Prosecution History

Entry Number History Text Date Due Date

1 INCOMING - EXT TIME TO OPPOSE FILED Nov 17, 2014

2 EXTENSION OF TIME GRANTED Nov 17, 2014
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Exhibit C 
Date filed 9/20/2016, current status and title copy unavailable 

 

1. YOUR MARK: REAL (Standard Characters, mark.jpg) 

The literal element of the mark consists of REAL. 

The mark consists of standard characters, without claim to any particular font, style, size, or 

color. 

2. YOUR SERIAL NUMBER: We have received your U.S. Trademark Application and assigned 

serial number '87177708' to your submission. A summary of your application data is provided 

at the bottom of this message and serves as your official filing receipt. Please keep a copy of 

this information for your records. All correspondence concerning the application should 

reference your assigned serial number.  

 

Please read all of the important information below. Not every mark is registrable with the 

USPTO and we do not refund the application filing fee(s) if a registration does not ultimately 

issue.  

3. RECEIVING E-MAIL COMMUNICATIONS/FILING DOCUMENTS ON-LINE: Because you have 

authorized receipt of correspondence by e-mail, please make sure that your server will 

accept USPTO e-mail and not treat it as SPAM. If you must submit correspondence to us, 

please use the Trademark Electronic Application System (TEAS) forms, available at 

http://www.uspto.gov/trademarks/teas/index.jsp. Applicants who filed their application 

online using the lower-fee TEAS RF application form must (1) continue to submit certain 

documents online using TEAS, including responses to Office actions (see 

http://www.uspto.gov/trademarks/teas/required_teas_filings.jsp for a complete list of these 

documents); (2) accept correspondence from the USPTO via e-mail throughout the 

examination process; and (3) maintain a valid e-mail address. TEAS RF applicants who do not 

meet these three requirements must submit an additional processing fee of $50 per 

international class of goods/services. However, in certain situations, authorizing an 

eǆaŵiŶer’s aŵeŶdŵeŶt ďǇ telephoŶe will Ŷot iŶĐur this additioŶal fee.  

4. KEEP YOUR ADDRESS CURRENT IN USPTO RECORDS: We do not extend filing deadlines due 

to a failure to receive USPTO mailings/e-mailings. You must update the correspondence 

and/or owner's address if a postal address and/or e-mail address changes, using the form(s) 

available at http://www.uspto.gov/trademarks/teas/correspondence.jsp.  

5. WARNING ABOUT UNSOLICITED COMMUNICATIONS: You may receive trademark-related 

communications from private companies not associated with the USPTO. These 

communications frequently display customer-specific information, including your USPTO 

serial number or registration number and owner name, and request fees for trademark-

related services, such as monitoring, listings in international publications, and document 

filing. None of the companies offering these services are affiliated with the USPTO or any 

other federal agency. All official correspondence will be from the "United States Patent and 

http://www.uspto.gov/trademarks/teas/index.jsp
http://www.uspto.gov/trademarks/teas/required_teas_filings.jsp
http://www.uspto.gov/trademarks/teas/correspondence.jsp


Trademark Office" in Alexandria, VA, and if by e-mail, specifically from the domain 

"@uspto.gov." Please consult the "Warning" page on the Trademarks section of the USPTO's 

website for further information about unsolicited communications and to view 

representative examples of them. For general information on filing and maintenance 

requirements for trademark applications and registrations, including fees required by law, 

please consult www.uspto.gov, contact the TrademarkAssistanceCenter@uspto.gov or 

telephone 1-800-786-9199.  

6. LEGAL EXAMINATION PROCESS: Your application is now pending examination. In 

approximately 3 months, your application will be assigned to a USPTO examining attorney for 

review. The application cannot mature into a registration unless all legal requirements are 

met, and many applications never satisfy these requirements and therefore never register. 

The overall process can take up to 18 months.  

7. CHECK STATUS AND REVIEW DOCUMENTS OR YOUR APPLICATION MAY BE 

UNINTENTIONALLY ABANDONED: You must check the status and review all documents 

associated with your application at least every 3-4 months using Trademark Status and 

Document Retrieval (TSDR), available at http://tsdr.uspto.gov/.  

 

Promptly e-mail the TrademarkAssistanceCenter@uspto.gov or telephone 1-800-786-9199 

(select option #1) if an Office action (letter from the USPTO) or notice has issued for your 

application that you did not receive or do not understand. Failure to respond timely to any 

Office action or notice may result in the abandonment of your application, requiring you to 

pay an additional fee to have your application revived even if you did not receive the Office 

action or notice.  

8. FILING ERRORS: If you discover an error in the application data, you must file a Voluntary 

Amendment at http://www.uspto.gov/trademarks/teas/miscellaneous.jsp. Do not submit 

any proposed amendment to TEAS@uspto.gov, because the TEAS technical support team 

may not make any data changes. Please wait approximately 7 days after the filing date of 

your application to submit a Voluntary Amendment in order to allow for initial upload of your 

application data into the USPTO database. The assigned examining attorney will determine 

the acceptability of any Voluntary Amendment during examination. Not all errors may be 

corrected. For example, if you submitted the wrong mark or if the proposed correction would 

be considered a material alteration to your original filing, it will not be accepted. In this 

situation, your only recourse would be to file a new application, with a new fee and no 

refund of your original filing fee.  

9. REQUEST FOR REFUND AND/OR CANCELLATION: Since your application has already been 

assigned a serial number, please do not contact TEAS@uspto.gov to request a refund or to 

cancel the filing. We will only cancel the filing and refund the filing fee if the application does 

not meet minimum filing requirements. The fee is a processing fee that the USPTO does not 

refund, even if your mark does not proceed to registration.  

 

In the limited situation where you inadvertently filed identical applications, one immediately 

after the other, because no confirmation of the first filing was received, please provide both 

serial numbers to the technical support team at TEAS@uspto.gov.  

10. SelectUSA: The United States represents the largest, most dynamic marketplace in the world 

and is an unparalleled location for business investment, innovation, and commercialization of 

http://www.uspto.gov/
mailto:TrademarkAssistanceCenter@uspto.gov
http://tsdr.uspto.gov/
mailto:TrademarkAssistanceCenter@uspto.gov
http://www.uspto.gov/trademarks/teas/miscellaneous.jsp
mailto:TEAS@uspto.gov
mailto:TEAS@uspto.gov
mailto:TEAS@uspto.gov


new technologies. The U.S. offers tremendous resources and advantages for those who 

invest and manufacture goods here. Through SelectUSA, our nation works to promote and 

facilitate business investment. SelectUSA provides information assistance to the international 

investor community; serves as an ombudsman for existing and potential investors; advocates 

on behalf of U.S. cities, states, and regions competing for global investment; and counsels 

U.S. economic development organizations on investment attraction best practices. To learn 

more about why the United States is the best country in the world to develop technology, 

manufacture products, deliver services, and grow your business, visit SelectUSA.gov or call 

+1-202-482-6800.  

SUMMARY OF APPLICATION DATA FOLLOWS: 

APPLICATION DATA: You have filed a Trademark/Service Mark Application for registration on the 

Principal Register using a TEAS RF application form.  

 

The applicant, Tom Miles, DBA REAL ENERGY, a citizen of United States, having an address of  

      20 Liberty Blvd Suite 12-A  

      20 Liberty Blvd Suite 12-A 

      Malvern, Pennsylvania 19355 

      United States 

 

 

requests registration of the trademark/service mark identified above in the United States Patent and 

Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 

1051 et seq.), as amended, for the following:  

 

       International Class 030:  Granola and granola bars, consisting of processed oats, other grains, 

processed nuts, vegetables, and edible seeds; Individually packaged processed whole grains, nuts, 

seeds, herbs, or spices; Flavor coated popcorn with or without dried vegetables, fruits, nuts, seeds, 

herbs, and spices; Candy; Cookies; Kombucha tea. 

 

In International Class 030, the mark was first used by the applicant or the applicant's related 

company or licensee or predecessor in interest at least as early as 03/05/2013, and first used in 

commerce at least as early as 03/21/2013, and is now in use in such commerce. The applicant is 

submitting one(or more) specimen(s) showing the mark as used in commerce on or in connection 

with any item in the class of listed goods/services, consisting of a(n) Mark as used in commerce. 

Specimen-1 [SPE0-1-7313124241-20160920230445891166_._REAL_POPCORN.jpg ] 

 

 

Claim of Active Prior Registration(s) 

The applicant claims ownership of active prior U.S. Registration Number(s) 4419225. 

 

Miscellaneous Statement 

This application essentially represents a re-application of Serial Number 86138010. On September 

22nd 2015, Applicant voluntarily filed a withdraw of the application based on non-use of a portion of 

http://www.selectusa.gov/


goods listed in the application of December 9th 2013. Applicant has maintained consistent use. 

 

For informational purposes only, applicant's website address is: www.realenergyfuel.com 

The applicant's current Correspondence Information:  

      Tom Miles 

      20 Liberty Blvd Suite 12-A 

      20 Liberty Blvd Suite 12-A 

      Malvern, Pennsylvania 19355 

      610-647-2940(phone) 

      tommiles.nrgdr@gmail.com (authorized) 

E-mail Authorization: I authorize the USPTO to send e-mail correspondence concerning the 

application to the applicant or applicant's attorney at the e-mail address provided above. I 

understand that a valid e-mail address must be maintained and that the applicant or the applicant's 

attorney must file the relevant subsequent application-related submissions via the Trademark 

Electronic Application System (TEAS). Failure to do so will result in an additional processing fee of 

$50 per international class of goods/services.  

The docket/reference number is TM0045. 

A fee payment in the amount of $275 has been submitted with the application, representing 

payment for 1 class(es).  

Declaration  

 

The signatory believes that: if the applicant is filing the application under 15 U.S.C. § 1051(a), the 

applicant is the owner of the trademark/service mark sought to be registered; the applicant is using 

the mark in commerce on or in connection with the goods/services in the application; the 

specimen(s) shows the mark as used on or in connection with the goods/services in the application; 

and/or if the applicant filed an application under 15 U.S.C. § 1051(b), § 1126(d), and/or § 1126(e), the 

applicant is entitled to use the mark in commerce; the applicant has a bona fide intention, and is 

entitled, to use the mark in commerce on or in connection with the goods/services in the application. 

The signatory believes that to the best of the signatory's knowledge and belief, no other persons, 

except, if applicable, concurrent users, have the right to use the mark in commerce, either in the 

identical form or in such near resemblance as to be likely, when used on or in connection with the 

goods/services of such other persons, to cause confusion or mistake, or to deceive. The signatory 

being warned that willful false statements and the like are punishable by fine or imprisonment, or 

both, under 18 U.S.C. § 1001, and that such willful false statements and the like may jeopardize the 

validity of the application or any registration resulting therefrom, declares that all statements made 

of his/her own knowledge are true and all statements made on information and belief are believed 

to be true. 

http://www.realenergyfuel.com/
mailto:tommiles.nrgdr@gmail.com


 

 

Declaration Signature 

 

Signature: /Thos I Miles/   Date: 09/20/2016 

Signatory's Name: Tom Miles 

Signatory's Position: owner 

 

 

 

 

 

Thank you, 

The TEAS support team 

Tue Sep 20 23:16:36 EDT 2016 

STAMP: USPTO/BAS-73.13.124.241-20160920231636927176-87177708-

5504d84fa2ecda7dea02f7f8a9616311fae96dafa763fd4eb99f87f3f073313bed-CC-6837-

20160920230445891166  
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