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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name United Industries Corporation

Granted to Date
of previous ex-
tension

08/31/2016

Address One Rider Trail Plaza Drive, Suite 300
Earth City, MO 63045
UNITED STATES

Attorney informa-
tion

Sabina A. Vayner
Kilpatrick Townsend & Stockton LLP
1100 Peachtree Street, Suite 2800
Atlanta, GA 30309
UNITED STATES
svayner@ktslaw.com, bbryner@ktslaw.com, kteilhaber@ktslaw.com, tmad-
min@ktslaw.com

Applicant Information

Application No 86815449 Publication date 05/03/2016

Opposition Filing
Date

08/31/2016 Opposition Peri-
od Ends

08/31/2016

Applicant Huma.Ne
12598 Central Ave
Chino, CA 91710
UNITED STATES

Goods/Services Affected by Opposition

Class 005. First Use: 2015/06/05 First Use In Commerce: 2015/08/05
All goods and services in the class are opposed, namely: Pest Repellent made from diatomaceous
earth granules and natural oils

Grounds for Opposition

Priority and likelihood of confusion Trademark Act Section 2(d)

Mark Cited by Opposer as Basis for Opposition

U.S. Registration
No.

1285753 Application Date 08/15/1979

Registration Date 07/17/1984 Foreign Priority
Date

NONE

Word Mark REPEL

Design Mark

http://estta.uspto.gov


Description of
Mark

NONE

Goods/Services Class 005. First use: First Use: 1968/09/15 First Use In Commerce: 1968/11/15

Insect Repellent

Attachments 2016.08.31 Notice of Opposition.pdf(5441534 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Sabina A. Vayner/

Name Sabina A. Vayner

Date 08/31/2016



 
 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
UNITED INDUSTRIES CORPORATION,  )   
 )   
 Opposer, )  TM: PEST REPELLETS 
 )  (Serial No. 86815449) 
v. )   
 )   
HUMA.NE, )   
  )   
 Applicant. )   

 
NOTICE OF OPPOSITION 

 
 Opposer United Industries Corporation, a Delaware corporation with its principal place of 

business located at One Rider Trail Plaza Drive, Suite 300, Earth City Missouri 63045 

(“Opposer”), believes that it will be damaged by registration of the PEST REPELLETS mark, as 

shown in Application Serial No. 86815449 (the “Application”), owned by Huma.Ne 

(“Applicant”), and published in the Official Gazette on May 3, 2016. Opposer timely obtained an 

extension of time to oppose and now states the following grounds for its opposition to the 

Application: 

1. Opposer is a leading supplier of insect repellent products, personal care products, 

lawn and garden care products, insect control products, and household insecticides, among 

others. 

2. Opposer is the owner of all rights in the well-known REPEL trademark, which it 

and its predecessors-in-interest (collectively, “UIC”) have used continuously in United States 

commerce for decades in connection with insect repellent products, personal care products, lawn 

and garden care products, insect control products, household insecticides, and related products 

(the “REPEL Mark”), and since long prior to the Application’s claimed August 5, 2015 date of 

first use in commerce or the Application’s November 10, 2015 filing date.   
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3. As a result of UIC’s long and continuous use of its REPEL Mark in connection 

with its insect repellent products, personal care products, lawn and garden care products, insect 

control products, household insecticides, and related products, and as a result of UIC’s extensive 

advertising and promotion of its goods under the REPEL Mark, the consuming public and the 

trade have come to recognize the REPEL Mark as belonging to UIC, and associate and identify 

the goods offered under the REPEL Mark with UIC. UIC consequently derives invaluable 

goodwill and value from this recognition, association, and identification by the consuming public 

and the trade. 

4. In addition to its strong common law rights in the REPEL Mark, Opposer is the 

owner of Registration No. 1285753 of the REPEL Mark (the “REPEL Registration”). The 

REPEL Registration specifies “insect repellant” in International Class 5 as the goods for which 

the REPEL Mark is registered.  The REPEL Registration was issued on July 17, 1984 and claims 

a date of first use of November 15, 1968.  

5. The REPEL Registration is valid and subsisting, and has been registered on the 

Principal Register for more than five years. In accordance with 37 C.F.R. § 2.122(d)(1), the 

certificate of registration and an electronic copy of the record from the USPTO’s online TSDR 

database, demonstrating the current status and title of the REPEL Registration, are attached 

collectively as Exhibit A. 

6. Because of the high degree of distinctiveness of the REPEL Mark, the length of 

time and extent to which UIC has used the REPEL Mark, the advertising and publicity the 

REPEL Mark has received, the substantial trading area in which the REPEL Mark is used, and 

the high degree of consumer recognition of the REPEL Mark, the REPEL Mark is a well-known 

and strong trademark, deserving of a broad scope of legal protection. 
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7. On November 10, 2015, Applicant filed an application with the U.S. Patent and 

Trademark Office (“USPTO”) to register the mark PEST REPELLETS in standard character 

format for “pest repellent made from diatomaceous earth granules and natural oils” in 

International Class 5, from which the term “PEST” has been disclaimed (Serial No. 86815449) 

(“Applicant’s Mark”), claiming August 5, 2015 as the date of first use in commerce of 

Applicant’s Mark. 

8. The goods recited in the Application are highly related to and/or overlapping with 

the goods that Opposer currently provides in intrastate and interstate commerce in connection 

with its REPEL Mark, and which UIC has provided for decades prior to any actual or 

constructive use date of Applicant’s Mark. Moreover, the goods recited in the Application also 

are highly related to and/or overlapping with the goods identified in the REPEL Registration. 

9. Applicant’s Mark is very similar in sight, sound, appearance, and commercial 

impression to the REPEL Mark. Indeed, Applicant’s Mark incorporates the entirety of the 

REPEL mark. 

10. Applicant had constructive knowledge and, on information and belief, also had 

actual knowledge of the REPEL Mark prior to adopting Applicant’s Mark. 

11. Applicant had constructive knowledge and, on information and belief, also had 

actual knowledge of the REPEL Mark prior to filing the Application. 

12. UIC has continuously used its REPEL Mark since before Applicant’s first use, 

actual or constructive, of the PEST REPELLETS mark shown in the Application. 

13. Opposer will be damaged by registration of Applicant’s Mark because the mark 

so resembles the REPEL Mark as to be likely to cause confusion, mistake, and deception.  

Persons familiar with the REPEL Mark and the goods offered under the REPEL Mark would be 

likely to believe erroneously that Applicant’s goods are the goods of Opposer or are authorized, 
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endorsed, sponsored, or licensed by Opposer. Thus, registration of Applicant’s Mark on the 

Principal Register would be inconsistent with UIC’s strong prior rights in the REPEL Mark 

under 15 U.S.C. §§ 1052(d) and 1063. 

WHEREFORE, Opposer requests that Application Serial No. 86815449 be refused in its 

entirety and that no registration issue thereon to Applicant and, further, that this Opposition be 

sustained in favor of Opposer. 

The required $300.00 opposition fee is being submitted electronically with this Notice of 

Opposition. The Director is authorized to debit Kilpatrick Townsend & Stockton LLP’s 

Trademark Deposit Account No. 20-1430 for any deficiency in the required fee. Please recognize 

William M. Bryner, Sabina A. Vayner, and the law firm of Kilpatrick Townsend & Stockton 

LLP as attorneys for Opposer in connection with this opposition proceeding.   

 
 This 31st day of August, 2016. 

  Respectfully submitted, 

 

 

 William M. Bryner 
 Kilpatrick Townsend & Stockton LLP 

 1001 West Fourth Street 
 Winston-Salem, NC  27101 
 Telephone: (336) 607-7300 
 bbryner@kilpatricktownsend.com 
  
 Sabina A. Vayner 
 Kilpatrick Townsend & Stockton LLP 

 1100 Peachtree Street, Suite 2800 
 Atlanta, Georgia 30309-4528 
 Telephone: (404) 815-6500 
 svayner@kilpatricktownsend.com 
  
 Attorneys for Opposer  

United Industries Corporation 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
UNITED INDUSTRIES CORPORATION,  )   
 )   
 Opposer, )  TM: PEST REPELLETS 
 )  (Serial No. 86815449) 
v. )   
 )   
HUMA.NE, )   
  )   
 Applicant. )   

 
CERTIFICATE OF SERVICE 

 
 This is to certify that a true and correct copy of the foregoing Notice of Opposition was 
served on Applicant, the correspondence contact of record, on August 31, 2016 via first-class 
mail addressed to:  
 

Huma.Ne 
12598 Central Avenue 
Suite 201 
Chino, California 91710 

      

 
Sabina A. Vayner 
Attorney for Opposer 

 
 

CERTIFICATE OF TRANSMITTAL 

 

This is to certify that a true and correct copy of the foregoing Notice of Opposition is 
being filed electronically with the TTAB via ESTTA on this day, August 31, 2016.   

    
 

 
Sabina A. Vayner 
Attorney for Opposer 

 
 
 
 



 
 
 
 
 
 
 
 
 

EXHIBIT A 
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