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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

MILAS FOODS, LLC,
Opposer/Petitioner,
Proceedindlo. 91229516
V. ApplicationSerialNo. 86870660
Mark: QUINOA QUEEN
ATERRAFOODS, LLC,

Applicant/Respondent.

APPLICANT'S MOTION TO COMPEL DISCOVERY RESPONSES

Applicant/Respondent AterraFoods, LLC (“Ajgant”), by counsel, moves for an Order
compelling Opposer/Petitioner Milas Foods, LLOgposer”), to fully and completely respond
to the discovery served upon it, andsupport thereof states as follows:

Background

1. On January 10, 2016, Applicant filed apkcation to register the mark QUINOA
QUEEN (the “Mark”) for quinoa-ased food and related goods.

2. Opposer claims that it is a prior uséthe Mark for quinoa salad and other goods
since October 2015SgeNotice of Oppositionf 1, 8). Opposer further claims that Applicant’s
use of the Mark is likely to cause confusiwith Opposer’s alleged use of the Maik. at 1 7).

3. Subsequertb Applicant’s application, Opposdiled an appliation on April 8,
2016, for registration of the Mark. Opposeerthinstituted this opposition proceeding.

4. Opposer’s claims of prior use of its alleged unregistered mark and a likelihood of
confusion present twcentral questions:

(a)Whendid Opposer firsuse the Mark?

(b) Wherehas Opposer used the Mark?



5. The answers to these questions are/aeleto the priorityand geographic scope
of any common law rights Opposer has to thekvM&pplicant also has asserted affirmative
defenses based on these very issuBse Applicant’'s Answer to Notice of Opposition and
Affirmative Defenseat 2-3).

6. Opposeshouldbe ready, willing, and able to produce evidence that answers these
guestions, both to establish its own claimed &o rebut Applicant’s affirmative defenses.
However, Opposer has refused to answeraoshsryy and has refused to provide information
relevant to these and other questions.

Discovery Standard

7. Pursuant to Fed. R. Civ. P. 2@ and TBMP 8§ 402.01, “Parties may obtain
discovery regarding any non-privileged matter tisatelevant to any party’s claim or defense
and proportional to the needs of the case, conaglé¢ie importance of the issues at stake in the
action, the amount in controversy, the parties’'tnetaaccess to relevantfarmation, the parties’
resources, the importance of the discoveryesolving the issues, dnwvhether the burden or
expense of the proposed discovery outweighs itsylikehefit. Information within this scope of
discovery need not be admissibiesvidence to be discoverable.”

8. “If any party fails to answer any imtegatory, the party seeking discovery may
file a motion with the Board for an order to coshan answer. Similarly, if any party fails to
produce and permit the inspection and copying of any document or thing, the party seeking
discovery may file a motion for an order to cahproduction and an opganity to inspect and
copy. The party seeking interrdgey responses or productiosf documents may not seek
immediate entry of sanctions for no responsessthe responding partyshexpressly informed

the inquiring party that no response will bededo the discovery requests.” TBMP § 411.02.



Applicant’s Interrogatory Requests

9. On November 23, 2016, Opposer served Initial Disclosures on Applicant, which
identified two officers of Opposer that havaformation regarding the asof the mark, history
of mark use, the fields of the marks, and ads¥g related to the mark.” The Initial Disclosures
also stated that Opposer ispassession of “[dJocuments demoasitng the history of the mark,”
and “[p]hotographs and documents reflecting the use of the m&ke (nitial Disclosures
attached hereto as Exhibit A).

10. On December 7, 2016, Applicant senviésl First Set of Interrogatories to
Opposer. (Exhibit B). The interrogatories inclddquestions designed to elicit information
concerning Opposer’s claims pfior use and likelihood ofomfusion, including the geographic
scope of any such alleged use.

11. The Interrogatories included the following questions:

x

4. ldentify and describe each productiaervice offered for sale, sold, or
provided by Opposer under or in connection with the Opposer’s
Trademark and the exact firdate(s) of such use.

x 5. Identify all documents, receiptpurchase orders, invoices, labels,
packaging, or any writing whatsoevetich Opposer will rely upon to
establish the products aseérvices identified in response to Interrogatory
No. 4 and/or to establish the date(s) specified in the answer to
Interrogatory No. 4 above.

*kkk

x 7. ldentify and describe the channefsdistribution in the United States
through which Opposer promotes, adigas, distributes, sells, and/or
provides Opposer’s Products and Services and, for each such channel of
distribution, identify the firsdate of such activity.

x 8. Identify all documents, receiptpurchase orders, invoices, labels,
packaging, or any writing whatsoevetich Opposer will rely upon to
establish the products andhgees identifiedn its answer tdnterrogatory
No. 7 above and/or to establish tHate(s) specified in its answer to
Interrogatory No. 7 above.



X

9. List all geographical areas (bitycand state) in which Opposer has
sold or sells Opposer’s Products and & and the first date of sale in
each such geographical area.

10. Identify all documents, receipts, purchase orders, invoices, labels,
packaging, or any writing whatsoevethich Opposer will rely upon to
establish the products andngees identifiedn its answer tdnterrogatory

No. 9 above and/or to establish tHate(s) specified in its answer to
Interrogatory No. 9 above.

11. Identify each person or entity who or which purchased Opposer’s
Products and Services in bulk orwaholesale on or before January 10,
2016, the specific products and servipeschased, the quantities thereof
and the amounts paid to Opposer therefor.

12. List all publications, radio statigrtelevision stations, and other media
in the United States where Opposes hdvertised Opposer’s Products and
Services and the first date of advertisement therewith.

*kkk

14. For each month since Opposer's commencement of the use of
Opposer’s Trademark in connection withe sale and/or distribution of
Opposer’s Products and Services, estiie amount of sales of Opposer’'s
Products and Services in the UditStates for each such product and
service.

*kkk

16. Identify by name and address all persons and entities, past and present,
responsible for the promotion, advsitg, marketing and/or sale of
Opposer’s Products and Services sold, distributed, or provided under or
using Opposer’s Trademark.

17. State whether Opposer, or gmgrson or entity acting on Opposer’'s
behalf, had knowledge of RespondentTrademark prior to this
Opposition proceeding, and the datefdjen Opposer or any person or
entity working on Opposer’s behalf had such knowledge.

18. Identify all persons who particigat in any way in the creation of
design of Opposer’s Trademark.

19. State the date on which the page from Opposer’'s website, as depicted
in the specimen filed by Opposer aonnection withfederal trademark



application Serial No. 86968949, was created and identify the precise,
fully qualified URL of the webpage depicted in such specimen.

x 20. State the first date on whictp@ser first used Opposer’'s Trademark
on each Internet website page owner controlled by Opposer and
identify the precise, fully qualéd URL of such webpage(s).

x 21. State the first date on which Opposer used Opposer's Trademark in
any social media content (incdung Twitter, Facebook, Instagram,
Pinterest, LinkedIn, and Google+) ped, controlled, or used by Opposer
and identify the precise permalink trlly qualified URL of such post,
status update, pin, tweet, photo, or other content.

*kkk

x 27. ldentify all facts and documentsr which the Opposer relies or
intends to support the claim made its applicationfederal trademark
application Serial No. 86968949 thatiist used the Pposer’s Trademark
in commerce at least asirly as October 31, 2015.

*kkk

x 30. For each of the following prodisc and services, identify with
specificity the first date(s) on whicOpposer used Opposer’'s Trademark
in connection therewithral any periods of time ste such date(s) during
which Opposer ceased such use:Japoser’'s Products and Services; (b)
Quinoa-based food bars; (c) Quidoased snack foods; (d) processed
cereals; and (e) processed quinoa.

x 31. Identify all documents, receipts, purchase orders, invoices, labels,
packaging, or any writing whatsoevetich Opposer will rely upon to
establish the products and servicédentified in the answer to
Interrogatory No. 30 Oabove and/or tdadsish the date(gpecified in the
answer to Interrogatory No. 30 above.
12. These and the other straightforward sjoas posed by the Interrogatories are
directly relevant to the claims and defensessie in this proceeding. If Opposer has used the

Mark since at least October 2015,itasdaims, it should be able smswer these Interrogatories in

full and without hesitation, and it shouMantto provide such full and complete information.



Opposer’s Interrogatory Responses

13. On February 6, 2017, Opposer servedRissponse to Appdiant’s First Set of
Interrogatories.” (Exhibit C). @poser provided absolutely no information in response to any
interrogatory. Instead, Opposer submitted lbpie, and unsupported, objections in a rote
manner to each and every interrogatory.

14. In response to Interrogatory Na@s2, 4, 5, 6, 7, 11, 12, 184, 15, 16, 17, 18, 19,
20, 21, 22, 23, 24, 30, and 31, Opposer stated: “Oppmigects to this Interigatory as it is
overbroad, unduly burdensome, and not reasonadlgulated to leado the discovery of
admissible evidence.” These objections are impro@gpposer has clairdehat it was using the
QUINOA QUEEN mark in interstate commertefore Applicant sought registration of the
Mark. The Interrogatories se@kformation directlyunderlying Opposer’'sontention; indeed,
Opposer cannot prove its claimthoutthis information. Opposer should be ready, willing, and
able to produce such information, without obj@et Doing so is neither overbroad nor unduly
burdensome — it is Opposer’s duty to come fmdvwith this informéion to satisfy its own
burden of proof and production.

15. In response to Interrogatory Nos18, and 27, Opposer stat “Opposer objects
to this Interrogatory as it seeks informatipnotected by the attoey-client privilege and
attorney work product doctrine.” These Interrogees simply sought proof of the alleged sales
Opposer claims, through identification of the ret®i purchase orders\oices, purchasers and
other information that wouldctually demonstrate Opposer’s alleged sales. This information is
factual; it is not subject to any privilegeOpposer also asserted its objection on privilege
grounds without providing a privilege log, whids improper, and failed to identify any

informationactually within the privilege it claims.



16. In response to Interrogatory No. pOser stated: “Opposer has sold its goods
across the United States.” This respoissansufficient to establish, as fasthere and when
Opposer sold its goods, which are central tobdistaing the geographic and temporal scope of
its alleged rights in the Mark. It is insufficiefor Opposer to simplgtate it has a protected
trademark without backing up that claim.

Applicant’'s Attempts to Resolve

17. On February 7, 2017, Applicant’s counsgbrmed Opposer by e-mail that its
discovery responses were insuféict. (Exhibit D). Applicant noted th&pposer must show
that it was using the Mark in commerce priodemuary 10, 2016, which establishes the priority
date for Applicant’s agdgcation for registration of the MarkApplicant also noted that Opposer
had provided no information thahowed it was using the Mark interstate commerce prior to
that date, or any geographic ltica of any such use. Applicanequested thaihe discovery
issues be resolved promptly so Applicant dgulirsue depositions appropriate witnesses.

18. Opposer responded to Applicant'smadl by stating, “the objections are
placeholders,” and that responsive information would be provided “in 10 days,” or by February
17, 2017. (1d.). The parties subsequently agteedxtend Opposerime to respond to the
Interrogatories to February 22, 2017.

19. Opposer did not prale Interrogatory responses by February 22, 2017.
Applicant’s counsel e-mailed Opposer and askedfoestimated date for a response. (Exhibit
E).

20.  After Opposerstill had not provided any Interrogay responses, and had only

provided asingle documenh response to Applicant’s docemt requests, Applicant’s counsel e-



mailed Opposer on April 20, 2017, and again asked for an update on the outstanding discovery.
(Exhibit F).

21. After another two months withoutp@oser providing any dgcovery response,
Applicant’s counsel again e-mailed Opposer dg 1@, 2017, and requested full responses to its
Interrogatories and document requests. (Exhibit &)plicant also provided Opposer notice that
it would file a motion to compel if responses wargg forthcoming within seven days, or by July
19, 2017.

22. On July 21, 2017, Opposer producedprapimately sixty (60) pages of
documents in response to Aggalnt’'s document requests. Howev@pposer dighot identify the
specific document requests that such document prengded in response to. Opposer still did
not produce any information in resganto Applicant’s Interrogatories.

23. Applicant’s counsel once again e#@ Opposer on July 26, 2017, and requested
answers to Interrogatories bylyy@8, 2017. (Exhibit H). No answers have been forthcoming.

Argument

24. The issue in this proceeding is quiitmited in scope, as both parties have
recognized. When did Opposer first use khark, and where did such use occur?

25.  Applicant’sInterrogatoriesare directly related to i question, and were served
over five months ago.

26. In response, Opposer submitted boilerplate, rote objections, which it has
acknowledged were simply “placalders” for a proper response.

27. That response has never been providedposer should be compelled to provide
full and complete answers to each of Applicaniterrogatories, and should be required to

provide such answers immediately.



28. In addition, as the correspondence attatieedto reveals, Opposer has promised

to produce additional documents in response toliégmt’s discovery requests, but to date such

documents have not been provided. Opposeo dlas not confirmed that all responsive

documents were produced, or whether any doatsneave been withheldn the basis of an

objection or privilege, and despite assertingif@ge objections has néited a privilege log.

WHEREFORE, Applicant/Respondent At#foods, LLC, by counsel, moves for an

Order compelling Opposer/Petitioner Milas FoddsC, to fully and compleely respond to each

of the Interrogatories served upon it, to produce any remaining documents in its possession

responsive to Applicant’s requests provide a privilge log in accordanceith Fed. R. Civ.

Proc. 26 for any documents and information witdhen the basis of privilege, and for such

additional relief as may be proper.

/s/ Andrew S. Baugher

PATRICK C. ASPLIN (VSB #46620)
ANDREW B. STOCKMENT (VSB #79112)
ANDREW S. BAUGHER (VSB #74663)
Of Lenhart Pettit

530 East Main Street

PO Box 2057

Charlottesville, Virginia 22902

Phone: (434) 979-1400

Fax: (434) 977-5109

pca@lplaw.com

abs@Iplaw.com

asb@Ilplaw.com

Counsel for Applicant/Respondent

ATERRAFOODS LLC
Applicant/Respondent

ByCounsel



CERTIFICATE OF SERVICE

| hereby certify that orAugust 2, 2017, | electronidglfiled the foregoingMotion to
Compel Discovery Respongaesing the ESTTA system and also e-mailed and mailed a copy via
the United States Postal Service to the Oppasatiorney at the adekss listed below:

Daniel J. Barsky, Esquire

Shutts & Bowen LLP

525 Okeechobee Blvd., Suite 1100
West Palm Beach, FL 33401
ptomail@shutts.com

Counsefor Opposer/Petitioner

/s/AndrewS. Baugher
Counsel for Applicant/Respondent
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Milas Foods, L1.C
Opposer,
Opposition No.: 91229516
\A Serial No.: 86870660
Mark: QUINOA QUEEN
AterraFoods LLC, Filing Date: January 10, 2016
Applicant. Publication Date: June 14, 2016

OPPOSER MILAS FOODS LLC’S INITIAL DISCLOSURES

Opposer, Milas Foods, LLC (“Milas”), by and through undersigned counsel provides the
following initial disclosures, in accordance with Federal Rule of Civil Procedure 26(a)(1)(A)(1)-
(i1) and TBMP § 401.02.

PRELIMINARY STATEMENT

These disclosures are made to the best of Milas’s abilities and are based on the
information reasonably available to Milas, or in its possession as of this date, following a good
faith inquiry in accordance with Rule 26. Milas’s investigation of possible witnesses and
documents is ongoing, however, and they reserve the right to supplement and amend this
disclosure to produce additional information acquired during the course of discovery, and to rely
on such information as evidence in this civil action. These disclosures are made without waiver
of, or prejudice to, any objection Milas may have to the use at trial of any of the information
disclosed in this document, this document itself, or any document or thing produce pursuant to

Rule 26.

EXHIBIT

tabbles”

k



DISCLOSURES

A. Individuals with Discoverable Information

As discovery unfolds it may be determined that other individuals may have information
relevant to allegations in the opposition petition upon which Milas may rely to support its claim.

Milas reserves the right to supplement, revise, amend or otherwise modify information
contained herein. To date, Milas is aware that the following individuals are likely to have
discoverable information, excepting those individuals whom Milas may use solely for
impeachment.

1. Antonio Ellek, Business Development and Board Member of Milas Foods, LLC
c/o Shutts & Bowen LLP, 1100 CityPlace Tower, 525 Okeechobee Boulevard, West Palm
Beach, Florida 33401, 561-835-8500. Mr. Ellek has information regarding the use of the mark,
history of mark use, the fields of the marks, and advertising relating to the mark.

2. Cetin Amato, President of Milas Foods, LLC, c¢/o Shutts & Bowen LLP, 1100
CityPlacé Tower, 525 Okeechobee Boulevard, West Palm Beach, Florida 33401, 561-835-8500.
Mr. Amato has information regarding the use of the mark, history of mark use, the fields of the
marks, and advertising relating to the mark.

3. Corporate Representative of AterraFoods LLC, c¢/o Lenhart Pettit, 530 East Main
Street, PO Box 2057, Charlottesville, Virginia 22902, (434) 979-1400. This person or these
persons has/have information regarding the use of the applicant’s alleged mark, intent in alleged
use of the applicant’s alleged mark, history of alleged mark use, the field of the'alleged mark,

and advertising relating to the alleged mark.



B. Documents and Electronically Stored Information

Milas intends to rely upon ény relevant, non-privileged documents which are reasonably
available to Milas and which Milas currently contemplates using to support its claims. Milas’s
identification of these documents is based on information presently known and/or available to
Milas, as well as its present analysis of the case, and shall not, in any way, be deemed to be a
representation that further documents do not exist. As discovery has not yet begun, Milas may
discover additional non-privileged, relevant documents which support its claim. The following
is a description, by category and location, of all documents, electronically stored information,
and tangible things that are in the possession, custody or control of Milas and that Milas may use
to support its claim, except for those documents, electronically stored information, and tangible
things that may be used by Milas solely for impeachment.

The following items are in the possession, custody or control of counsel of record for
Milas, Shutts & Bowen LLP, 1100 CityPlace Tower, 525 Okeechobee Boulevard, West Palm
Beach, Florida 33401 or are in the possession of Milas and readily available for copying and
inspection at Shutts & Bowen LLP, 1100 CityPlace Tower, 525 Okeechobee Boulevard, West
Palm Beach, Florida 33401:

1. Applicant’s trademark application file wrapper for United States Trademark
Application Number 86870660;

2. Pages from websites where the mark is used;

3. Documents demonstrating the history of the mark;

4. Photographs and documents reflecting the use of the mark;

5. All documents referenced in or attached to the Notice of Opposition;

6. All documents to be produced by Applicant; and



7. All documents to be produced by Milas.

Dated: November 23, 2016. ,
| Respectfully submitted,

SHUTTS & BOWEN LLP

Counsel for Opposer Milas Foods, LLC
525 Okeechobee Boulevard, Suite 1100
West Palm Beach, FL 33401

Telephone (561) 835-8500

Facsimile (561) 650-8350

/s/ Daniel J. Barsky

DANIEL J. BARSKY, ESQ.

Florida Bar No. 0025713

Email: dbarsky@shutts.com
Secondary Email: jtillman@shutts.com

CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing Notice of Opposition has
been served to counsel for the Applicant via first class mail, postage prepaid, on November 23,

2016 to:

Patrick C. Asplin (VSB #46620)
Andrew B. Stockment (VSB #79112)
Lenhart Pettit

530 East Main Street

PO Box 2057

Charlottesville, Virginia 22902

(434) 979-1400

(434) 977-5109 (Fax)

Counsel for Applicant/Respondent

/s/ Daniel J. Barsky
Daniel J. Barsky




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MILAS FOODS, LLC,

Opposer/Petitioner,
Proceeding No. 91229516
Application Serial No. 86870660
Mark: QUINOA QUEEN
V.
ATERRAFOODS LLC,
Applicant/Respondent.

RESPONDENT’S FIRST SET OF INTERROGATORIES TO OPPOSER

Applicant/Respondent AterraFoods LLC (“Respondent™), by counsel and pursuant to the
applicable provisions of 37 C.F.R. 2.120 and Rule 33 of the Federal Rules of Civil Procedure
(“FRCP”), hereby requests that Opposer Milas Foods, LLC (“Opposer”), serve upon Respondent
sworn Answers to the Interrogatories set forth herein within thirty (30) days after the service
hereof.

DEFINITIONS

1. “Respondent’s Trademark”™ means the word mark QUINOA QUEEN, which is
the subject of federal trademark application Serial No. 86870660.

2. “Opposer’s Trademark™ means the mark QUINOA QUEEN, which is the subject
of federal trademark application Serial No. 86968949.

3. “Opposer’s Products and Services” means the products and services offered for

sale, sold, or provided by Opposer under or in connection with the Opposer’s Trademark.

EXHIBIT

B




INSTRUCTIONS

1. Respondent hereby incorporates, where appropriate, the Definitions and
Instructions set forth in Respondent’s First Request for Production of Documents to Opposer,
served concurrently herewith.

2. In each instance where an Interrogatory is answered upon information and belief,
Opposer shall set forth the entire basis for such information and belief.

3. In each instance where Opposer denies knowledge or information sufficient to
answer the Interrogatory, Opposer shall set forth the name and address of each person, if any,
known to have such knowledge.

4. In each instance where Opposer relies upon FRCP 33(d) of the Federal Rules of
Civil Procedure to respond to an Interrogatory by the production of documents, Opposer shall

_ identify by Bates number(s) those documents that are responsive to the Interrogatory.

INTERROGATORIES

1. Identify each current officer, director, manager, and member of Opposer,
including title.

ANSWER:

2. Identify each person or entity that is or was a predecessor-in-interest, parent,
subsidiary, and/or affiliate of Opposer

ANSWER:



3. identify all persons with knowledge relevant to the Opposer’s use of the
Opposer’s Trademark, including without limitation, the prosecution history of federal trademark
application Serial No. 86968949.

ANSWER:

4. Identify and describe each product and service offered for sale, sold, or provided

by Opposer under or in connection with the Opposer’s Trademark and the exact first date(s) of

such use.
ANSWER:
5. Identify all documents, receipts, purchase orders, invoices, labels, packaging, or

any writing whatsoever which Opposer will rely upon to establish the products and services
identified in response to Interrogatory No. 4 and/or to establish the date(s) specified in the
answer to Interrogatory No. 4 above.

ANSWER:

6. Describe with specificity the (i) intended consumers, and (ii) ultimate purchasers
of each of Opposer’s Products and Services.

ANSWER:



7. Identify and describe the channels of distribution in the United States through
which Opposer promotes, advertises, distributes, sells, and/or provides Opposer’s Products and

Services and, for each such channel of distribution, identify the first date of such activity.

ANSWER:

8. Identify all documents, receipts, purchase orders, invoices, labels, packaging, or
any writing whatsoever which Opposer will rely upon to establish the products and services
identified in its answer to Interrogatory No. 7 above and/or to establish the date(s) specified in its
answer to Interrogatory No. 7 above.

ANSWER:

9. List all geographical areas (by city and state) in which Opposer has sold or sells
Opposer’s Products and Services and the first date of sale in each such geographical area.

ANSWER:

10. Identify all documents, receipts, purchase orders, invoices, labels, packaging, or
any writing whatsoever which Opposer will rely upon to establish the products and services
identified in its answer to Interrogatory No. 9 above and/or to establish the date(s) specified in its

answer to Interrogatory No. 9 above.



ANSWER:

11.  Identify each person or entity who or which purchased Opposer’s Products and
Services in bulk or at wholesale on or before January 10, 2016, the specific products and services
purchased, the quantities thereof and the amounts paid to Opposer therefor.

ANSWER:

12. List all publications, radio stations, television stations, and other media in the
United States where Opposer has advertised Opposer’s Products and Services and the first date
of advertisement therewith.

ANSWER:

13. For each month since Opposer’s commencement of the use of Opposer’s
Trademark in connection with the sale and/or distribution of Opposer’s Products and Services,
state the amount expended by Opposer in the United States in the promotion, advertisement,
and/or marketing of each such product or service.

ANSWER:



14.  For each month since Opposer’s commencement of the use of Opposer’s
Trademark in connection with the sale and/or distribution of Opposer’s Products and Services,
state the amount of sales of Opposer’s Products and Services in the United States for each such
product and service.

ANSWER:

15.  Describe with specificity all instances of actual confusion known to Opposer
between Opposer’s Products and Services and Respondent’s products and services.

ANSWER:

16.  Identify by name and address all persons and entities, past and present,
responsible for the promotion, advertising, marketing and/or sale of Opposer’s Products and
Services sold, distributed, or provided under or using Opposer’s Trademark.

ANSWER:

17. State whether Opposer, or any person or entity acting on Opposer’s behalf, had
knowledge of Respondent’s Trademark prior to this Opposition proceeding, and the date(s) when
Opposer or any person or entity working on Opposer’s behalf had such knowledge.

ANSWER:



18. Identify all persons who participated in any way in the creation of design of
Opposer’s Trademark.

ANSWER:

19. State the date on which the page from Opposer’s website, as depicted in the
specimen filed by Opposer in connection with federal trademark application Serial No.
86968949, was created and identify the precise, fully qualified URL of the webpage depicted in
such specimen.

ANSWER:

20.  State the first date on which Opposer first used Opposer’s Trademark on each
Internet website page owned or controlled by Opposer and identify the precise, fully qualified
URL of such webpage(s).

ANSWER:

21. State the first date on which Opposer used Opposer’s Trademark in any social
media content (including Twitter, Facebook, Instagram, Pinterest, LinkedIn, and Google+)
owned, controlled, or used by Opposer and identify the precise permalink or fully qualified URL

of such post, status update, pin, tweet, photo, or other content.



ANSWER:

22.  Identify and provide the name, address, phone number and e-mail address for the
person referredkto as “Nick Friedman” of “Coconut Grove, Florida” to whom the following quote
on Opposer’s website is attributed and the daté the quote was provided to Opposer: “I was
looking for something healthy to bring on my friend’s sailboat so I bought a Quinoa Queen rmm
salad. I thought it would be healthy but bland-but after the first bite the flavor was so rich, moist
and delicious, I knew I hit the jackpot- only 100 satisfying nutritious calories!”

ANSWER:

23.  Identify any and all complaints, inquiries, or investigations by consumers or other
third parties regarding Opposer’s Products and Services known to Opposer.

ANSWER:

24.  Identify all persons who participated in the collection of documents produced by
Opposer in response to Respondent’s First Request for Production of Documents to Opposer,

served concurrently herewith.



ANSWER:

25.  Identify the location of all documents produced by Opposer in response to

Respondent’s First Request for Production of Documents to Opposer, served contemporaneously

herewith.
ANSWER:
26.  Identify all pefsons who participated in any way in the preparation of the answers

or responses to these Interrogatories and state specifically, with reference to interrogatory
number, the area of participation of each such person.

ANSWER:

27.  Identify all facts and documents on which the Opposer relies or intends to support
the claim made in its application federal trademark application Serial No. 86968949 that it first
used the Opposer’s Trademark in commerce at least as early as October 31, 2015.

ANSWER:



28.  Identify each person Opposer intends to call as an expert witness in this
proceeding, and with respect to each such expert, provide the following information:

a. The facts and opinions about which each such expert is to testify;

b. The qualifications of each expert, including a list of publications authored by the
witness within the preceding 10 years;

c. All documents and other information such expert has feviewed in forming the
opinion to which such expert is expected to testify; and

d. The compensation to be paid to the witness.

ANSWER:

29.  Identify each person Opposer expects to call as a non-expert witness in this
proceeding and state each such person’s occupation, residential address, relationship to Opposer,
and the subject matter on which such person is expected to testify.

ANSWER:

30.  For each of the following products and services, identify with specificity the first
date(s) on which Opposer used Opposer’s Trademark in connection therewith and any periods of

time since such date(s) during which Opposer ceased such use: (a) Opposer’s Products and
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Services; (b) Quinoa-based food bars; (c¢) Quinoa-based snack foods; (d) processed cereals; and
(e) processed quinoa.

ANSWER:

31.  Identify all documents, receipts, purchase orders, invoices, labels, packaging, or
any writing whatsoever which Opposer will rely upon to establish the products and services
identified in the answer to Interrogatory No. 30 Oabove and/or to establish the date(s) specified in
the answer to Interrogatory No. 30 above.

ANSWER:

ATERRAFOODS LLC
Respondent/Respondent

PATRICK C. ASPLIN (VSB #46620)
ANDREW B. STOCKMENT (VSB #79112)
Of Lenhart Pettit

530 East Main Street

PO Box 2057

Charlottesville, Virginia 22902

(434) 979-1400

(434) 977-5109 (Fax)

Counsel for Applicant/Respondent
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CERTIFICATE OF SERVICE

I hereby certify that on December 7, 2016, I forwarded the foregoing Applicant’s First

Set of Interrogatories to Opposer to the Opposer’s attorneys by email to the email addresses
listed below:

DANIEL J. BARSKY, ESQ.

SHUTTS & BOWEN LLP

525 Okeechobee Boulevard, Suite 1100
West Palm Beach, FL 33401
dbarsky@shutts.com
jtillman@shutts.com

Counsel for Opposer/Petitioner

Counsel for Applicant/Respondent
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Milas Foods, LLC
Opposer,
Opposition No.: 91229516
V. Serial No.: 86870660
Mark: QUINOA QUEEN
AterraFoods LLC, Filing Date: January 10, 2016
Applicant. Publication Date: June 14, 2016

OPPOSER’S RESPONSE TO APPLICANT’S FIRST SET OF INTERROGATORIES

Opposer, Milas Foods, LLC (“Milas™), by and through undersigned counsel, hereby
responds to Applicant’s First Set of Interrogatories to opposer pursuant to 37 CFR 2.120 and
Fed. R. Civ. P. 33.

1. Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

2. Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

3. See Initial Disclosures.

4. Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

5. Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

6. Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

7. Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and

not reasonably calculated to lead to the discovery of admissible evidence.

EXHIBIT
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8. Opposer objects to this Interrogatory as it seeks information protected by the
attorney-client privilege and attorney work product doctrine.

9. Opposer has sold its goods.across the United States.

10.  Opposer objects to this Interrogatory as it seeks information protected by the
attorney-client privilege and attorney work product doctrine.

11.  Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

12. Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

13.  Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasohably calculated to lead to the discovery of admissible evidence.

14. Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

15.  Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

'16.  Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

17.  Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

18.  Opposer objects to this Interrogatory as it is overboard; unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

19.  Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and

not reasonably calculated to lead to the discovery of admissible evidence.

MIADOCS 143309721 2



20.  Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

21.  Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible ¢Vidence.

22.  Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

23.  Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

24.  Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and
not reasonably calculated to lead to the discovery of admissible evidence.

25.  All produced documents are with Applicant.

26.  Counsel for Opposer.

27.  Opposer objects to this Interrogatory as it seeks information protected by the

attorney-client privilege and attorney work product doctrine.

28.  Opposer has not made a determination on this issue at this time.
29.  Opposer has not made a determination on this issue at this time.
- 30.  Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and

not reasonably calculated to lead to the discovery of admissible evidence.
31.  Opposer objects to this Interrogatory as it is overboard, unduly burdensome, and

not reasonably calculated to lead to the discovery of admissible evidence.
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Dated: February 6, 2017.
Respectfully submitted,

SHUTTS & BOWEN LLP

Counsel for Opposer Milas Foods, LL.C
525 Okeechobee Boulevard, Suite 1100
West Palm Beach, FL 33401
Telephone (561) 835-8500

Facsimile (561) 650-8350

/s/ Daniel J. Barsky

DANIEL J. BARSKY, ESQ.

Florida Bar No. 0025713

Email: dbarsky@shutts.com
Secondary Email: jtillman@shutts.com

CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing has been served to counsel

for the Applicant via electronic mail, on February 6, 2017 to:

Patrick C. Asplin (VSB #46620)
Andrew B. Stockment (VSB #79112)
Lenhart Pettit

530 East Main Street

PO Box 2057

Charlottesville, Virginia 22902

(434) 979-1400

(434) 977-5109 (Fax)

Counsel for Applicant/Respondent

/s/ Daniel J. Barsky
Daniel J. Barsky
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Andrew Baugher ’ \ A -

From: Daniel J. Barsky <DBarsky@shutts.com>
Sent: Tuesday, February 07, 2017 10:55 AM
To: Patrick C Asplin

Cc: Jodi-Ann Tillman

Subject: Re: Quinoa Queen - Discovery Responses

Patrick, the objections are placeholders.

I'll compile and provide the documents and other discovery
answers relating to the first use date and area discovery requests and provide in 10 days. ||| GzNGEGEG

Dan

Daniel J. Barsky, Esq.
dbarsky@shutts.com
561-650-8518

On Feb 7, 2017, at 10:48 AM, Patrick C Asplin <pca@I|plaw.com> wrote:

Dan:

| reviewed the documents that you sent me yesterday, which you characterize as showing
nationwide use of the mark by your client. Assuming for present purposes that is true, the
documents do not address the key issue in this case -- which party has priority. My client
filed its application on January 10, 2016. Assuming that we cannot show earlier use, your
client has to prove that it was using the mark in commerce prior to January 10, 2016 and, if
it can, the geographic scope of such use prior to January 10, 2016 is relevant. The invoice
you sent me yesterday is dated April 18, 2016, which is 3 months after my client’s priority
date. Similarly, the documents relating to Delta’s in-flight snacks are all dated "Summer
2016,” and the launch of this healthy snack program was announced on Delta’s website on
May 24, 2016. Again, this is after the date on which my client filed its application. Our
research has also confirmed that your client was not selling Quinoa Queen products on its
website as of January 10, 2016. My client conducted significant pre-clearance searches
before filing its application and discovered no pre-existing use of the mark. As such, we
have no evidence that your client was using the mark in commerce prior to January 10,
2016, and, if it was, whether such use was nationwide or limited to certain geographic
areas. If you have documents which confirm that your client was using the mark prior to
January 10, 2016, please send them to me. This may go a long way to bringing these
proceedings to a quick resolution and saving our clients from continuing to spend time and
money to resolve what should be fairly straightforward issue.
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