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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 
Council of Better Business Bureaus, Inc., ) 
  ) 
 Opposer, ) 
  ) Opposition No. 91224460 
v.  ) Application Serial No. 86/513,286 
  ) Mark:  BETTER CUSTOMER  
  )  BUREAU 
  ) 
Frank Rufus Serna, an individual,   ) 
  ) 
 Applicant. ) 
_________________________________________ ) 
 
 
RESPONSE TO APPLICANT’S UNTIMELY COMMUNICATION AND OPPOSER’S REQUEST 

FOR ENTRY OF DEFAULT JUDGMENT 
 

Summary of Argument: 
 

 Council of Better Business Bureaus, Inc., (“CBBB”) has opposed the subject mark, 

BETTER CUSTOMER BUREAU, under Section 2(d) of the Lanham Act. An untimely “Response 

to Opposition” was filed by the Applicant, Frank Serna, doing business as Better Customer 

Bureau (“BCB”). BCB fails to demonstrate that there was good cause in delaying to file an 

Answer to the Notice of Opposition filed by CBBB. The delay by BCB and its counsel in filing the 

“Response to Opposition” was deliberate and willful. The facts alleged in the “Response to 

Opposition” as an excuse for the delay are not plausible and are not an accurate representation 

of the discussions between the two parties’ counsel. Applicant, who has been represented by 

counsel, failed to demonstrate good cause for the delay. Opposer, the Council of Better 

Business Bureaus, Inc., respectfully requests that default judgment be entered against 

Applicant, and the opposition to the BETTER CUSTOMER BUREAU trademark application be 

sustained. 

 
Statement of Facts: 

 
 On August 19, 2015, the Council of Better Business Bureaus, Inc., (“CBBB”) sent a 

cease and desist letter to Applicant Frank Serna and the Better Customer Bureau (“BCB”) 

notifying Mr. Serna that an extension of time to oppose was filed and included a request to 

amicably resolve the confusion that arose between the subject marks. On September 2, 2015 
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the Attorney for Better Customer Bureau, Daniel Gallatin, responded claiming there was no 

likelihood of confusion.  During a September 30, 2015 exchange, Attorney Gallatin and in-house 

counsel for Opposer, Angela Isabell, they discussed the several remaining issues to resolve, 

including likelihood of confusion between the BETTER BUSINESS BUREAU registration and 

the BETTER CUSTOMER BUREAU application. Attorney Isabell advised Attorney Gallatin that 

they were at an impasse and that the TTAB should decide that issue. The subject Notice of 

Opposition was filed and served on October 20, 2015. A Scheduling Order was forwarded by 

the TTAB on October 20, 2015 to Applicant and clearly stated Applicant’s Answer was due 

November 29, 2015.  

 

 On October 29, 2015 Attorney Gallatin, acting on behalf of Frank Serna, and Better 

Customer Bureau called to discuss the Notice of Opposition with the Council of Better Business 

Bureaus, Inc.’s trademark Attorney. The subject matter of the phone conversation was 

confirmed with Attorney Gallatin in an email sent to his offices on October 29, 2016 and 

reported to the Council of Better Business Bureaus, Inc., the same day. There was no 

discussion or agreement to withdraw or remove the opposition.  

 

 On November 1, 2015 Attorney Isabell and Attorney Gallatin had a telephone discussion 

regarding a potential settlement. There was no agreement to withdraw the opposition. There 

was no further communication between the Council of Better Business Bureaus, Inc., Frank 

Serna, or Attorney Gallatin after this November 1, 2015 phone call. The deadline of November 

29, 2015 to file an answer passed and on December 16, 2015 the Board issued an order 

requiring Frank Serna to show cause as to why default judgment should not be entered with a 

deadline to respond by January 15, 2016. Council of Better Business Bureaus, Inc., checked 

TTABVUE for entry of default and noted that an informal response was filed by Applicant on 

January 19, 2016. This response was never served by Frank Serna, Attorney Gallatin or Better 

Customer Bureau on the Opposer or its Attorney. [See Exhibit 1 Declaration of Angela Isabell] 

 
Argument 

 
 In order for Applicant’s response and “Answer” to be considered and not have a default 

judgment entered for failure to file a timely answer, Applicant must show good cause as to why 

default judgment should not be entered against it. (Fed. R. Civ. P. 55(c).) Generally, the Board 

will fail to find “good cause” when the Opposer can demonstrate: (1) the delay in filing an 

answer was the result of willful conduct or gross neglect on the part of the defendant, (2) the 
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Opposer will be substantially prejudiced by the delay, and (3) the Applicant does not have a 

meritorious defense to the action. (See DeLorme Publishing Co. v. Eartha’s Inc., 60 USPQ2d 

1222, 1224 (TTAB 2000).) More particularly, in DeLorme Publishing, the Board found that the 

Applicant’s delay in filing an answer was the result of Applicant’s “willful conduct and gross 

neglect” because the Applicant, “consciously chose to ignore the notice of opposition”.   

 

 In the current case, Frank Serna was required to show good cause as to why a default 

judgment should not be entered against him by January 15, 2016. On January 19, 2016 Frank 

Serna filed a statement and attached a “Response to Opposition”. The Applicant has yet to 

respond to the allegations set forth in the Notice of Opposition.  

  

 
The delay in filing an answer was the result of willful or gross neglect. 
 
 In the “Response to Opposition” filed by Applicant, Frank Serna, he claimed the excuse 

for the delay in filing an Answer was the result of contact with Opposer on November 16, 2015 

in which Opposer, “was to remove the opposition that week”. The Applicant apparently relied 

upon this as a way to, “allow both parties to work together to come to a resolution.” Applicant 

states that he had an understanding that this “action” had taken place. [See Exhibit 2 Response 

to Opposition] 

 

 While Applicant admits that he was aware of the deadlines set forth in the original 

scheduling order and in the subsequent notice of default, Applicant does not indicate that he 

made any attempts to follow up with Opposer to verify the “removal” of the opposition and it is 

apparent that Applicant has not been diligent in remaining apprised of the events occurring at 

the TTAB, as a brief check of the online TTABVUE system would have indicated to the 

Applicant that there was a misunderstanding as early as mid-November. Additionally, as stated 

above, the last time that either the Council of Better Business Bureaus, Inc., or their Attorney 

had any contact with Frank Serna was on November 1, 2015. There was never an agreement to 

“remove the opposition,” especially considering that there were several remaining issues 

between the two parties to resolve. [See Exhibit 1 Declaration of Angela Isabell] 

 

 Frank Serna and Attorney Gallatin were both aware of the November 29, 2015 deadline 

and Mr. Serna admits to receiving the order to show cause served upon him by the Board. By 

acknowledging this information there was ample time for Frank Serna, the Better Customer 
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Bureau, and Attorney Gallatin to request consent for filing an extension of time to allow further 

settlement discussions or check on the status of the pending case. The fact that they had 

chosen to ignore both deadlines upon the reliance of an “agreement” that had never been 

reached is willful and deliberate conduct by Applicant. Both Frank Serna and Attorney Gallatin 

had willfully chosen to ignore the deadline on two separate occasions (November 29, 2015 and 

January 15, 2016). The only excuse that they provide for this deliberate and grossly negligent 

behavior is a reliance on an agreement that was never made and provides as consideration for 

this agreement as an “avenue to allow both parties to work together to come to a resolution.” 

The statement filed on January 19, 2016 was the first time that either the Council of Better 

Business Bureaus, Inc., or their Attorney had even heard of this “agreement.”  

  

 The failure to take responsibility as Applicant by either Frank Serna or Attorney Gallatin 

with regard to either deadline demonstrates both willful conduct and gross neglect, therefore 

Frank Serna has failed to show good cause for the delay and default judgment should be 

entered against the Applicant. 

 
Opposer will be substantially prejudiced by the delay. 
 
 The Council of Better Business Bureaus, Inc., will be prejudiced for Frank Serna’s failure 

to comply with the rules of the Board. The time to respond was clearly laid out in the Scheduling 

Order and Notice of Default that Frank Serna admits receiving. The Opposer has been 

prejudiced by this delay and therefore Frank Serna has failed to show good cause for the delay 

and default judgment should be entered against the Applicant 

 
The Applicant has no meritorious defense to the action. 
 
 In order for an Applicant to demonstrate that it has a meritorious defense to the action, 

the Applicant must include plausible response to the allegations in the complaint. (See TBMP 

§312.02 and DeLorme Publishing Co. v. Eartha’s Inc.) The Council has reviewed the “Response 

to Opposition” filed by Applicant and notes that Frank Serna has failed to respond to the 

allegations set forth in the Notice of Opposition. The Applicant also has not included any 

affirmations, denials, or defenses in the filed “Response to Opposition.” Therefore, Frank Serna 

has failed to file an Answer or demonstrate that he has a meritorious defense to the subject 

Notice of Opposition and Frank Serna has failed to show good cause for the delay, and default 

judgment should be entered against Applicant. 
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Respectfully submitted, 
 
 
 
Dated: 3/2/2016  By: __/AAG/_____________________ 

Ashley A. Glime, Esq. 
glime@butzel.com 
John L. Beard, Esq. 
beard@butzel.com   
Butzel Long 
Attorneys for Opposer 
1747 Pennsylvania Ave. NW; Suite 300 
Washington, DC 20006 
Telephone: (202) 454-2800 
Facsimile: (202) 454-2805 

 
 

mailto:glime@butzel.com
mailto:beard@butzel.com
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CERTIFICATE OF SERVICE 
 

I hereby certify that a true and complete copy of the foregoing Notice of Opposition has 
been served on Frank Rufus Serna by mailing said copy on 3/2/2016 via First Class Mail, 
postage prepaid to:  

 
Frank Rufus Serna 
11871 Jamestown St. NE 
Blaine, MN 55449 
info@bcbureau.org  

 
      _____/AAG/____________ 

       Ashley A. Glime 

mailto:info@bcbureau.org
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 
Council of Better Business Bureaus, Inc., ) 
  ) 
 Opposer, ) 
  ) Opposition No. 91224460 
v.  ) Application Serial No. 86/513,286 
  ) Mark:  BETTER CUSTOMER  
  )  BUREAU 
  ) 
Frank Rufus Serna, an individual,   ) 
  ) 
 Applicant. ) 
_________________________________________ ) 
 
 

DECLARATION OF ANGELA ISABELL 
 
COMMISSIONER FOR TRADEMARKS 
P.O. Box 1451 
Alexandria, VA 22313-1451 
 
Dear Madam, 
 
 I, Angela Isabell, declare, in support of the attached Response to Applicant’s Untimely 
Communication and Opposer’s Request for Entry of Default Judgment: 
 

1. I am the Assistant General Counsel of Opposer, the Council of Better Business Bureaus, 

Inc., a non-profit corporation organized under the laws of Delaware. 

2. On August 19, 2015 I sent a letter to Applicant, Frank Serna regarding the subject 

Application for BETTER CUSTOMER BUREAU (Serial No. 86/513,286) notifying 

Application of the likelihood of confusion between the long standing BETTER 

BUSINESS BUREAU service mark and the applied for BETTER CUSTOMER BUREAU. 

In this letter I also notified Applicant of the Request for an Extension of Time to Oppose 

and suggested that we try to resolve this matter amicably. 

3. On September 2, 2015 I received a response to my letter from Attorney Gallatin who 

was representing Frank Serna and the Better Customer Bureau. In this letter Attorney 

Gallatin alleged that the marks were not confusingly similar and indicated that he would 

contact me after the letter was sent. 

4. On September 30, 2015 Attorney Gallatin sent a follow up email. I responded that there 

were still several issues to resolve, including that there was likelihood of confusion 

between the BETTTER BUSINESS BUREAU and the BETTER CUSTOMER BUREAU 
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marks. I advised Attorney Gallatin that we were at an impasse and that we should let the 

TTAB decide that issue. 

5. I instructed counsel to file the Notice of Opposition which was filed and served on 

October 20, 2015. 

6. On October 29, 2015 I received an email from my outside counsel providing a status 

report regarding an initial phone call between Attorney Gallatin and outside counsel. He 

indicated that he instructed Attorney Gallatin that I wanted to handle negotiations 

directly, but indicated that Attorney Gallatin had stated that his client was not “wedded to 

the name” and that a phase out period might be acceptable. 

7. On November 1, 2015 I received a phone call from Attorney Gallatin to discuss 

settlement. Attorney Gallatin advised me that his client was “ok with finding a new name” 

since they were early in their existence. Attorney Gallatin also said that his client was 

requesting financial consideration for the name change. I indicated that a financial 

payment was not part of the settlement and he indicated that he would discuss our 

conversation with his client. 

8. On November 2, 2015 I reported this conversation to outside counsel and instructed 

them to continue with the opposition proceeding. 

9. On December 8, 2015 I responded to an inquiry from outside counsel as to the status of 

the settlement negotiations and I informed outside counsel that I had not heard anything 

from Attorney Gallatin or Applicant. 

10. I have not been contacted by nor been in contact with Attorney Gallatin or Applicant 

since the November 2, 2015 phone call.  

11. There was never an agreement to “remove” or withdraw the opposition. 

12. There has not been any direct contact between myself and Frank Serna since the filing 

of the Notice of Opposition. 

13. The undersigned, being hereby warned that willful false statements and the like so made 

are punishable by fine or imprisonment, or both under 18 U.S.C. § 1001, and that such 

willful false statements may jeopardize the validity of the application or any resulting 

registration, declares that she is properly authorized to execute this Declaration on 

behalf of the Opposer; and all statements made of her own knowledge are true and all 

statements made on information and belief are believed to be true. 

 
 

 

 



3/1/2016
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