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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRAIL AND APPEAL BOARD

The Ohio State University,
Opposer,
V. Opposition No. 91223653

Dean L. Herbert TA ppy Pty Ltd CAN 163
593 413,

Applicant.

APPLICANT'S ANSWER TO NOTICE OF OPPOSITION

In response to the Notice of Opposition (hereafter “Notice”) filed by The Ohio State
University (hereafter “Opposer”) on August 19, 2015, the Applicant, Dean L. Herbter TA ppy
Pty Ltd CAN 163 593 413 (hereafter “Applicdntanswers the Notice identified above as
follows:

1. Inresponse to the allegations of paragraph 1 of the Notice, the Applicant is without
knowledge.

2. Inresponse to the allegations of paragraph 2 of the Notice, the Applicant is without
knowledge.

3. In response to the allegations of paragraph 3 of the Notice, the Applicant is without
knowledge.

4. In response to the allegations of paragraph 4 of the Notice, the Applicant is without

knowledge.



5. Inresponse to the allegations of paragraph 5 of the Notice, the Applicant is without
knowledge.

6. In response to the allegations of paragraph 6 of the Notice, the Applicant is without
knowledge.

7. In response to the allegations of paragraph 7 of the Notice, the Applicant is without
knowledge.

8. Inresponse to the allegations of paragraph 8 of the Notice, the Applicant is without
knowledge.

9. Inresponse to the allegations of paragraph 9 of the Notice, the Applicant is without
knowledge.

10.In response to the allegations of paragraph 10 of the Notice, the Applicant is without
knowledge.

11.In response to the allegations of paragraph 11 of the Notice, the Applicant is without
knowledge.

12.1n response to the allegations of paragraph 12 of the Notice, the Applicant is without
knowledge.

13.1n response to the allegations of paragraph 13 of the Notice, the Applicant is without
knowledge.

14.1n response to the allegations of paragraph 14 of the Notice, the Applicant is without
knowledge.

15.1n response to the allegations of paragraph 15 of the Notice, the Applicant is without

knowledge.



16.1In response to the allegations of paragraph 16 of the Notice, the Applicant is without
knowledge.

17.1n response to the allegations of paragraph 17 of the Notice, the Applicant is without
knowledge.

18. Applicant denies the allegations of paragraph 18 of the Notice.

19. Applicant denies the allegations of paragraph 19 of the Notice.

20. Applicant denies the allegations of paragraph 20 of the Notice.

21.Applicant denies the allegations of paragraph 21 of the Notice.

22.Applicant denies the allegations of paragraph 22 of the Notice.

23. Applicant denies the allegations of paragraph 23 of the Notice.

24. Applicant denies the allegations of paragraph 24 of the Notice.

25. Applicant denies the allegations of paragraph 25 of the Notice.

Affirmative Defenses

In further answer to the Notice, the Applicant asserts that:

First Affirmative Defense

26.0pposer’s Notice fails to state a claim upon which relief can be granted, and in particular,
fails to state legally sufficient grounds for sustaining the opposition.

Seond Affirmative Defense

27.Upon information and belief, Opposer has no priority oftaghe OSU! mark.

Third Affirmative Defense

28.There is no similarity between Applican@®SU! mark and Opposer’s OSU Marks as to
appearance, sound, or commercial impression. Specifically, Applicant’'s mark carries

with it a distinctive Japanese-influenced appearance, something that is congiieazit



from the Opposer’s markSee Exhibit A below and Opposer’s Exhibit B. Upon visiting
Applicant’s website, the consumer is greeted by Jegmstyled cartoons, with

information about how to download Applicant’s computer and video game software free
of charge.

Fourth Affirmative Defense

29.Purchasers of goods sold along with the relevant marks are careful and sophisticated, thus
making any confusion or mistake amongst potential overlapping consumers highly
unlikely.

Fifth Affirmative Defense

30. The respective trademarks, as appears on each party’s respective goods and services, do
not create the same or overall commercial impression when viewed separately by the
ordinary consumer.

Sixth Affirmative Defense

31.The goods and services sold by the Opposer and Applicant under their respective marks
are fundamentally different. Specifically, the Applicant’s computer softwaoe & f
Japanese-themed frémplay rhythm/musical video game, whereas the Opposer’s Marks
relate to entertainment services, namely, collegiate sports.

Seventh Affirmative Defense

32.The Opposer's OSU Marks do not sound like the Applicant’s mark. Specifically, the
Applicant’s mark is pronounced “O43* whereas the Opposer’s maskpronounced
“O’s.” The Opposer’s Marks require that the consumer pronounce each individual letter,
resulting in a three-syllable mark. The Applicant’s mark is much shorter, at only one

syllable.



Eighth Affirmative Defense

33.Ordinary Consumers would not confuse or conclude that the parties’ products share a

common source or affiliation or connection.

Ninth Affirmative Defense

34.0n information and belief, Opposer’s goods are more expensive than that of the

Applicant; thus, Consumers are unlikely to purchase Opposer’s goods supposing they

derive from Applicant or vice versa.

Tenth Affirmative Defense

35.Opposer has no examples of any actual confusion amongst consumers with regards to
Applicant'sOSU! mark and Opposer’s marks.
Applicant reserves the right to amend this Answer to assert any additional affirmative
defenses arising from any applicable facts or law that may be revealed during discovery.

Relief Requested

WHEREFORE, the Applicant asks that this Opposition proceeding be dismissed forthwith

By: Francis John Ciaramella/
Francis John Ciaramella, Esq.
Florida Bar No. 111927

and

By: Rick Ruz/
Rick Ruz, Esq.
Florida Bar No. 42090

Rick Ruz, PLLC

Counsel for the Applicant

300 Sevilla Avenue

Suite 309

Coral Gables, Florida 33134
Telephone No. (305) 921-9326
Facsimile No. (888) 506-2833



CERTIFICATE OF SERVICE

| hereby certify that a true and complete copy of the foregoing Answer to Notice of Opposition
has been served on the following via email thi§ d&y of October 2015:

Samantha M. Quimby and
Kathryn A. Comella

Frost Brown Todd LLC
One Columbus

10 West Broad Street
Suite 2300

Columbus, Ohio 43215-3484
T: (614) 559-7282

F: (614) 464-1737
fotiplitigation@fbtlaw.com
squimby@fbtlaw.com
kcomella@fbtlaw.com

By: Francis John Ciaramella/
Francis John Ciaramella, Esq.
Florida Bar No. 111927

and

By: Rick Ruz/
Rick Ruz, Esq.
Florida Bar No. 42090
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| Info Download  Wiki / Help Beatmaps
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osu! is a free-to-win online rhythm game

osu! gamepiay is based on a variety of vou_._mﬂ no_...amam_ :253 games, <<_=_m _ﬁmv_:o some
- authentic elements, osu! adds huge via online

rankings, multiplayer and boasts 2 community with over moo 000 active Ena_ Play the way you
want to u.m< with - your own music, and share your creations with others.

News
15.10.07 osu!mania 4K World Cup 2015 - Results

' The osulmania 4K World Cup 2015 conduded on Sunday two weeks ago with an amazing Grand
- Final. We would like to shoutout the results once again and celebrate the winning team with

3c9d4f9990.jpg (1024x600) ! The United States were able to achieve their first World Cup Title in a!l World
“Lups arer paruing against Japan with an outstanding performance.

15.10.05 osulweekly #30

Hey everyone, deadbeat here! Tasha is away for the next few days, so I'm going to be stepping in
for this week. Let's get this started!

15.10.01 osu! World Cup 2015 - Registrations open!

h<<m<ac_a_.xm.aio_no_._._mm__o?\e:.uo.u__m«.mmim%—muuom:_Eo:nnc_u This year, we
.50 check them out! Please read our wiki article
carefully v&o.m _,on_mﬁ::ngn_a 8._..:m=..na..

15.09.29 osulweekly #29

Not too many things this week, but the things that I do have for you guys are pretty big! Read on to
find out more!

Online Users over the last 24 hours

ﬁ Peak: 14309 users

Game Chat aiso connect from ire

00:45:13 Yuki Taiga : XD

00:45:15 topecnz : yea itis

00:45:16 Shiro Akitsu : T should've taken a screenshot when Slendy said I am hebrew”
00:45:17 LoliFlan : not even korean
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