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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

WONDERFUL CITRUS LLC f/k/a

PARAMOUNT CITRUS LLC;

Opposer,

v.

QUALITY FRESH FARMS, INC.;

                        Applicant.

_______________________________________

)

)

)

)

)
)

)

)

)

)

)

Opposition No. 91222878

Serial No.  86/375,060

Mark: Q + Design

QUALITY FRESH FARMS, INC.’S MOTION FOR SUMMARY JUDGMENT

Applicant, Quality Fresh Farms, Inc. (“Applicant”), respectfully moves the Board for

summary judgment under Federal Rules of Civil Procedure, Rule 56, and requests that the

proceeding be suspended pursuant to 37 Code of Federal Regulations, section 2.127(d).

I. INTRODUCTION.

Applicant is a California corporation and a grower, packer, distributor, importer and exporter

of fresh, non-citrus fruits and vegetables.  (Declaration of Gurdeep S. Billan [“Billan Dec.”], filed

concurrently herewith, ¶ 4.)  Opposer is a grower and packer of  fresh citrus fruits.  (Declaration of

Sherrie M. Flynn [“Flynn Dec.”], filed concurrently herewith, Ex. E, Response to Requests for

Admissions [“RFA”] Nos. 1 &2.)   Applicant does not sell, package or ship fresh citrus fruits.  By

its Notice of Opposition (“Opposition”), Opposer seeks to prevent the registration of Applicant’s

“Q” design mark, which has almost no similarities to Opposer’s “Paramount Citrus” design mark. 
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II. PROCEDURAL HISTORY.

By the filing of Application Serial No. 86/375,060 (the “‘060 Application”) on August 22,

2014, Applicant seeks to register the following design trademark (the “Quality Fresh Mark”) in Class

31 for “fresh fruits and vegetables” and in Class 39 for “warehousing services, namely, storage,

distribution, pick-up, packing, and shipping of fresh fruit and vegetables”.  (See Request for Judicial

Notice [“RJN,”], filed concurrently herewith, Ex. 1.)

Opposer filed its Notice of Opposition on July 17, 2015 (“Opposition”), on the ground that

there is a likelihood of confusion between the Quality Fresh Mark and the following design

trademark (the “Paramount Mark”), registered in Class 31, for “fresh citrus fruits.”  (RJN, Ex. 2;

Flynn Dec., Ex. A.)  

The Opposition alleges that prior to Applicant’s first use of the Quality Fresh Mark, Opposer

has been offering for sale and marketing its goods and services in connection with its Paramount

Mark, and has built “valuable goodwill associated with, and symbolized by” its Paramount Mark. 

(Opposition, ¶ 4, RJN, Ex. 2.)  Additionally, the Opposition alleges that Applicant’s use of the
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Quality Fresh Mark on Applicant’s Goods and Services is likely to “cause confusion, mistake, or

deception in that consumers are likely to believe Applicant’s Goods and Services are Opposer’s

Goods and Services or the goods and services of a person or company that is sponsored, authorized,

or licensed by, or in some other way legitimately connected with or affiliated with, Opposer.”  (Id.

at ¶ 8.)

On or about August 24, 2015, Applicant filed its answer to the Opposition (“Answer”),

denying that there is a likelihood of confusion between the two trademarks, and stating affirmative

defenses.  (See Answer, p. 2, ¶ 8, RJN, Ex. 3.)   Applicant contends that the Opposition is

groundless, and there is no likelihood of confusion because the Quality Fresh Mark and Paramount

Mark are significantly different.  (Id. pp. 2-3.) 

On November 6, 2015, Applicant propounded discovery requests on Opposer, including

Requests for Admissions (RFA); (Flynn Dec., Ex. D), and on December 24, 2015, Opposer served

its responses (Flynn Dec., Ex. E).  

III. STATEMENT OF UNDISPUTED FACTS.

The following are the undisputed material facts (“UMF”):

UMF No. 1: Applicant’s trademark at issue in this

proceeding is the mark shown in U.S. Application Serial

No. 86/375,060 (the “‘060 Application”), filed August 22,

2014 (the “Quality Fresh Mark”).

RJN, Ex. 1. 

UMF No. 2: Opposer’s trademark, on which it bases its

Opposition, is as shown in its Notice of Opposition and

Registration No. 3,934,863 (the “‘863 Registration”), issued

March 22, 2011 (the “Paramount Mark”).

RJN, Ex. 2;

Flynn Dec., Ex.

A
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UMF No. 3:
The Paramount Mark, is described in U.S. Application

Serial No. 77/611,305 (the “‘305 Application”) and issued

‘863 Registration, as “an orange growing between two

leaves with the stylized wording ‘Paramount Citrus’

beneath the design element.”

Flynn Dec.,
Exs. A and E

(RFA No. 12).  

UMF No. 4:

Opposer always uses the Paramount Mark in commerce
with the words “Paramount Citrus.”

Flynn Dec., Ex.

E (RFA  No.
26).

UMF No. 5:

The Quality Fresh Farms Mark is described in the ‘060

Application as a stylized letter “Q” that encompasses a sun,

sky, and farm field.   

RJN, Ex. 1.

UMF No. 6:
The Paramount Mark does not include the letter “Q.”

Flynn Dec.,
Exs. A & E,

(RFA No. 17).

UMF No. 7:

The Paramount Mark does not include a sky.

Flynn Dec.,

Exs. A & E,

(RFA No. 14).

UMF No. 8:

The Paramount Mark does not include a farm field.

Flynn Dec.,

Exs. A & E,

(RFA No. 15).  

UMF No. 9:

Opposer does not describe the circular portion of its mark as

a sun.  

Flynn Dec.,

Ex.A & E (RFA

No. 13).

UMF No. 10:

Neither Applicant nor Opposer knows of any instances of

actual consumer confusion caused by the use in commerce

of Applicant’s Quality Fresh Mark.  

Flynn Dec., Ex.

E, RFA 19;

Billan Dec., ¶ 8.

III.  SUMMARY JUDGMENT STANDARD.

Federal Rules of Civil Procedure, Rule 56(a) provides the following: “The [Board] shall grant

summary judgment if the movant shows that there is no genuine dispute as to any material fact and
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the movant is entitled to judgment as a matter of law.”  The Federal Circuit has stated that, “[t]he

basic purpose of summary judgment procedure is . . . to save the time and expense of a full trial

when it is unnecessary because the essential facts necessary to decision of the issue can be

adequately developed by less costly procedures . . .”  (Pure Gold, Inc. v. Syntex (U.S.A.), Inc., 222

USPQ 741 (Fed. Cir. 1984).  A genuine dispute with respect to a material fact exists if sufficient

evidence is presented that a reasonable fact finder could decide the question in favor of the non-

moving party.  (See Opryland USA Inc. v. Great American Music Show, Inc., 23 USPQ2d 1471 (Fed.

Cir. 1992.)  

Likelihood of confusion is “unquestionably” an issue appropriate for summary judgment. 

(Sweats Fashions Inc. v. Pannill Knitting Co., 4 USPQ2d 1793 (Fed. Cir. 1987).  This is especially

true when the differences between the marks are simply too great for confusion to occur.  (Odom’s

Tennessee Pride Sausage, Inc. v. FF Acquisition, LLC, 93 USPQ2d 2030 (Fed. Cir. 2010); Keebler

Co. v. Murray Bakery Products, 9 USPQ2d 1736 (Fed. Cir. 1989); Sears Mortgage Corp. v.

Northeast Savings, F. A. , 24 USPQ2d 1227 (TTAB 1992); cf. Ava Enterprises, Inc. v. P.A.C.

Trading Group, Inc., 86 USPQ2d 1659 (TTAB 2008) (granting judgment as a matter of law under

FRCP, Rule 12(c)).

In this case, there are no genuine factual disputes that would preclude awarding summary

judgment to Applicant.  There is no dispute that the Paramount Mark is a valid trademark and has

priority.  The only dispute pertains to whether the marks identified in Applicant’s application and

Opposer’s registration are confusingly similar and, more specifically, whether Applicant’s use of the

Quality Fresh Mark on its goods and services is likely to cause confusion, mistake, or deception in
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that consumers are likely to believe Applicant’s goods and services are Opposer’s (or any person or

company affiliated or connected with Opposer) goods and services.  (Opposition, ¶ 8.)  

While various factors are considered in determining whether consumer confusion is likely,

in the present case, “the single DuPont factor of the dissimilarity of the marks in their entireties

substantially outweighs any other relevant facts and is dispositive . . .”  (Missiontrek Ltd. Co. v.

Onfolio, Inc., 80 USPQ2d 1382 (TTAB 2005); Kellogg Co. v . Pack’Em Enterprises, Inc., 21

USPQ2d 1142 (Fed. Cir. 1991) (there is no reason why a single DuPont factor may not be

dispositive); Champagne Louis Roederer, S.A. v. Delicato Vineyards, 47 USPQ2d 1459 (Fed. Cir.

1998) (“one DuPont  factor may be dispositive in a likelihood of confusion analysis, especially when

that single factor is the dissimilarity of the marks”); Truescents LLC v. Ride Skin Care, LLC, 81

USPQ2d 1334 (TTAP 2006) (simply put, the dissimilarity between the marks is dispositive in this

case”).

IV.  SUMMARY JUDGMENT SHOULD BE GRANTED BECAUSE THE MARKS

ARE NOT CONFUSINGLY SIMILAR.

The Board should attend to the “appearance, sound, connotation and commercial impression”

of the parties’ marks.  (In re E.I. DuPont de Nemours & Co., 177 USPQ 563 (CCPA 1973).  The

marks should be compared in their entireties.  (Ibid.)  However, “one feature of a mark may be more

significant than another, and it is not improper to give more weight to this dominant feature . . .” 

(Truescents LLC v. Ride Skin Care LLC, 81 USPQ 2d 1334 (TTAB 2006); see also Bass Pro

Trademarks, LLC v. Sportsman’s Warehouse, Inc., 89 USPQ 2d 1844 (TTAB 2008).  

Here, summary judgment should be granted because the undisputed facts show the

Paramount Mark and Quality Fresh Mark are not confusingly similar.  Further, there has been no
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actual consumer confusion regarding the source and/or sponsorship of Applicant’s goods.  

1. There Is No Likelihood of Consumer Confusion Because the

Dissimilarities of the Marks Are Too Great for Confusion to Occur.

The Paramount Mark and Quality Fresh Mark are conspicuously dissimilar.  First,

Applicant’s Mark contains the letter “Q,” (UMF Nos. 1, 5), which is representative of the first letter

in its name, Quality Fresh Produce.  The “Q” encompasses a sun, a sky and a farm field.  (UMF No.

5.)  Other than the “Q,” the Quality Fresh Farms Mark does not contain any other words or literal

elements. (UMF No. 1.) The Paramount Mark does not contain a letter “Q” (UMF No. 6),

includes the words “Paramount Citrus” (UMF Nos. 2, 4) and does not include, at minimum, a

sky or farm field.  (UMF Nos. 7, 8). 

As to the circle portion of Opposer’s mark, Opposer does not describe the circular portion of

its mark as a sun.  (UMF No. 9.)  Instead, the ‘305 Application and the issued ‘863 Registration

describe Opposer’s mark, in part, as consisting of “an orange growing between two leaves” (UMF

Nos. 2-3), which is representative of its sale of fresh citrus fruit.  It is clear that the circle is intended

to be an orange or other type of citrus fruit, because there are leaves just below the circle, and the

word “Citrus” appears below the word “Paramount.”  However, in response to a Request for

Admission asking Opposer to admit that its Paramount Mark does not include a sun, Opposer evades

a direct answer, saying, “Responder admits that while it’s (sic) description does not refer to the

circular portion of the design as a sun, visually, an orange has the same color and same shape of a

sun...” (Flynn Dec., Ex. E (RFA No. 13).)   Color is not claimed as a feature of either the Paramount

Mark or the Quality Fresh Mark. (UMF Nos. 1, 2.) 

In any case, in a Response to an Office Action its ‘305 Application, initially denying
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registration of Opposer’s Paramount Mark based, in part, on a likelihood of confusion with other

registered “Paramount” marks (Flynn Dec, Ex. B), Opposer argues that “The additional elements [in

its Paramount Mark] include the depiction of citrus fruit created by a semi-circle set above a large leaf

and a small leaf depicted above the word PARAMOUNT in bold, capitalized and spaced out letters,

and below that, the word CITRUS in a handwritten stylized font with a capitalized first letter.” 

Opposer also argues in the same Response that “In sight, sound and meaning [the Paramount

Mark”]... is highly distinguishable from the Cited Marks... [the Paramount Mark], [ ]  includes

stylized fonts, and the additional design elements of a fresh citrus fruit and leaves, creating a

commercial impression that clearly creates and association between... [the Paramount Mark] and

citrus fruits.”  (RJN, Ex. B, Argument(s), sect. II.A., 3rd para.)  Registration of Opposer’s Paramount

Mark was subsequently allowed.  Opposer cannot now argue, when it suits its purpose, that the design

element does not include a fresh citrus fruit, or that the words “Paramount Citrus” should be ignored. 

In fact, Opposer’s Paramount Mark is much closer in appearance, sound, connotation and commercial

impression to the previously registered and cited “Paramount” marks in the ‘305 Application, than

it is to Applicant’s Quality Fresh Mark.   

Moreover, the following additional differences between the marks are notable: 

1. The sun in Quality Fresh’s mark is not precisely a circular arc, and

contains rays extending to the outer part of the mark, which is very

distinct from the circular orange in Paramount’s Mark that does not

have any rays.  

2. The large leaf in the Paramount’s Mark extends upward to the left and

beyond the outer edge of the citrus fruit, whereas the large leaf in the

Quality Fresh Mark extends upward to the right and is contained
within the circular part of the letter “Q.”   
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3. The base of the small leaf in the Paramount Mark is offset from the
bottom center of the orange, whereas the base of the small leaf in the

Quality Fresh Mark is approximately centered on the circular part of

the “Q” and forms the tail of the “Q.”  

4. The base of the two leaves in the Quality Fresh Mark meet at a point

on the edge of the circular part of the “Q,” whereas the bases of the

two leaves in the Paramount Mark are offset from each other and

slightly outside the circular potion of the fruit. 

5. The leaves in the Paramount Mark extend outward in opposite

directions, whereas the leaves in the Quality Fresh Mark extend in

roughly the same direction. 

About the only thing in common between the two marks is that they each contain two leaves

and some parts of both marks have circular arcs.  The individual aspects and visual distinctions

between the marks create unquestionably different connotations and commercial impressions, thereby

precluding any likelihood of confusion among consumers.

2. There Is No Evidence of Actual Consumer Confusion as a Result of

Use of the Quality Fresh Mark and Paramount Mark.

In addition, the undisputed material facts show that neither Applicant nor Opposer is aware

of any instances in which Applicant’s use in commerce of its mark has resulted in actual confusion

as to the source or sponsorship of Applicant’s goods.  (UMF No. 10.) 

V. CONCLUSION

In summary, the differences between Applicant’s mark and Opposer’s mark are simply too

great for confusion to occur.  Further proceedings would waste the Board’s and the parties’ resources. 

Applicant therefore requests summary judgment in its favor and dismissal of the opposition with

prejudice.
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Respectfully submitted,

Dated: April 4, 2016 By:   /Sherrie M. Flynn/                            

SHERRIE M. FLYNN

COLEMAN & HOROWITT, LLP

499 West Shaw Avenue, Suite 116

Fresno, California 93704

(559) 248-4820

sflynn@ch-law.com 
Attorneys for QUALIFY FRESH

FARMS, INC.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of this Quality Fresh Farms, Inc.'s Motion for

Summary Judgment to Application Serial No. 86/375,060, in re: Quality Fresh Farms, Inc.’s Q +

Design mark, was forwarded by First Class Mail delivery, by depositing the same with the United

States Postal Service on this 4th day of April, 2016, to the attorney for Applicant at the following

address:

 

Michael M. Vasseghi, Esq.

Darya P. Laufer, Esq.

Danielle M. Criona, Esq.

Roll Law Group, P.C.

11444 W. Olympic Blvd, Floor 7
Los Angeles, CA 90064

 /Naji Alshikhaiti/                                          

NAJI ALSHIKHAITI
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CERTIFICATE OF ELECTRONIC FILING

I hereby certify that this Quality Fresh Farms, Inc.'s Motion for Summary Judgment to

registration of the mark in Application, Serial No. 86/375,060 is being filed electronically today,

April 4, 2016, on the Electronic System for Trademark Trials and Appeals for the United States

Patent and Trademark Office.

 /Sherrie M. Flynn/                                        

SHERRIE M. FLYNN
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of this Declaration of Gurdeep S. Billan in

Support of Quality Fresh Farms, Inc.'s Motion for Summary Judgment to Application Serial No.

86/375,060, in re: Quality Fresh Farms, Inc.’s Q + Design mark, was forwarded by First Class

Mail delivery, by depositing the same with the United States Postal Service on this 4th day of

April, 2016, to the attorney for Applicant at the following address: 

Michael M. Vasseghi, Esq.

Darya P. Laufer, Esq.

Danielle M. Criona, Esq.

Roll Law Group, P.C.

11444 W. Olympic Blvd, Floor 7

Los Angeles, CA 90064

 /Naji Alshikhaiti/                                          

NAJI ALSHIKHAITI

3

                                                                          

DECLARATION OF GURDEEP S. BILLAN
F:\Clients\13625-Quality Fresh Farms\Pleadings\Quality Fresh MSJ\Dec of Gurdeep ISO MSJ_smf.wpd

4/4/16 ~ 12:27 pm



CERTIFICATE OF ELECTRONIC FILING

I hereby certify that this Declaration of Gurdeep S. Billan in Support of Quality Fresh

Farms, Inc.'s Motion for Summary Judgment to registration of the mark in Application, Serial

No. 86/375,060 is being filed electronically today, April 4, 2016, on the Electronic System for

Trademark Trials and Appeals for the United States Patent and Trademark Office.

 /Sherrie M. Flynn/                                        

SHERRIE M. FLYNN
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