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Dkt. 01RS-216933

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Matter of Serial No. 86/346,513 for the
mark: POPI

Victoria Kheel,
Opposer,
Vs.
Lions Gate Entertainment Inc.,

Applicant.

Opposition No. 91-222461

APPLICANT LIONS GATE
ENTERTAINMENT INC.’S MOTION
FOR LEAVE TO ADD A
COUNTERCLAIM; DECLARATION
OF PAUL A. BOST

Pursuant to TBMP § 507.01, 37 CFR § 2.106(b)(2)(1), and Federal Rule of Civil

Procedure (“FRCP”) 15(a)(2), Applicant Lions Gate Entertainment Inc. (“Applicant”) hereby

moves the Board for leave to add a counterclaim to its Answer filed on February 3, 2016. (Dkt.

17.) Specifically, Applicant seeks to amend its Answer to add a counterclaim for cancellation of

Opposer Victoria Kheel’s (“Opposer”) registration of POPPY’S in Class 3 (U.S. Reg. No.

4,537,279) on the grounds that Opposer is not the owner of the POPPY’s mark. Applicant

recently discovered the grounds for this claim, this motion is timely, and the reopening of

discovery will not prejudice Opposer because Opposer has possession, custody, and control of all

materials related to this claim.

This motion is supported by the accompanying brief, the declaration of Paul A. Bost,

Applicant’s proposed First Amended Answer and Counterclaims, and a redline reflecting




Applicant’s proposed amendments to its original Answer, as well as any such other papers and

argument as may be presented to the Board.

Dated: October 27, 2016

Respectfully submitted,

/Jill M. Pietrini/

Jill M. Pietrini

Paul A. Bost

Attorneys for Applicant
Lions Gate Entertainment Inc.




BRIEF IN SUPPORT OF MOTION

I. RELEVANT FACTUAL BACKGROUND

A. The Parties

On July 24, 2014, Applicant filed U.S. Application Serial No. 86/346,513 to register the
mark POPI (the “Application”), on an intent-to-use basis, for “Cosmetics; cosmetic preparations
for body care; nail polish; nail decals; bath crystals; bath gel; bath oil; bath salts; body lotion;
cream soaps; fragrances; moisturizing creams; shaving soap; soaps for personal use” in Class 3.
On August 25, 2014, the Office issued an office action refusing registration of the Application
based on, in part, a finding of likelihood of confusion with Opposer’s registration of POPPY’S in
Class 3. On February 24, 2015, Applicant submitted a response to the office action presenting
arguments and evidence while the refusal should be withdrawn. The Office withdrew its refusal
to register the Application on the grounds of a likelihood of confusion with Opposer’s POPPY’S
mark, and the Application was published for opposition on April 1, 2016.

On May 19, 2015, Opposer requested, and was granted, an extension of time to file an
opposition to the registration of the Application. On June 20, 2015, Opposer instituted this
opposition proceeding and asserted two grounds upon which registration of the Application
should be refused: (1) Applicant allegedly made certain false or misleading statements in its
February 24, 2015 office action response that constitute fraud on the Office; and (2) a likelihood
of confusion with Opposer’s POPPY’S mark. (Dkt. 1.)

B. Applicant’s Motion to Dismiss is Denied and its Answer is Filed

On July 16, 2015, Applicant filed a motion to dismiss Opposer’s fraud claim. (Dkt. 6.)

Opposer did not reply to or oppose Applicant’s motion but, instead, filed a First Amended Notice



of Opposition in an attempt to cure her deficient fraud claim (Dkt. 9), which rendered
Applicant’s motion to dismiss the original pleading moot.

On September 8, 2015, Applicant filed a motion to dismiss Opposer’s fraud claim alleged
in the First Amended Notice of Opposition. (Dkt. 11.) On January 11, 2016, the Board denied
Applicant’s motion to dismiss and resumed the proceedings and reset the trial dates and the time
for Applicant to answer Opposer’s First Amended Notice of Opposition. (Dkt. 16.) On February
3, 2016, Applicant filed its answer to the Amended Notice of Opposition. (Dkt. 17.) In the
Board’s January 11, 2016, Order, the Board set the discovery period to open on March 4, 2016,
and close on August 31, 2016. (Dkt. 16.)

C. Applicant Serves Discovery Requests

On March 2, 2016, the parties participated in a discovery conference with the
interlocutory attorney assigned to this case. (Bost Decl., { 2.) On March 24, 2016, Applicant
served Opposer with its initial disclosures and its First Set of Requests for Admissions, First Set
of Requests for Production, and its First Set of Interrogatories (“First Set of Discovery
Requests™). (Bost Decl., | 2, Ex. A.) On April 1, 2016, Opposer served Applicant with her
initial disclosures. (Bost Decl., q 2.)

D. Applicant Requests Further Information as to Ownership of the Mark

On April 28, 2016, Opposer served Applicant with her responses to Applicant’s First Set
of Discovery Requests and produced documents in line with her responses which were received
on May 2, 2016. (Bost Decl., { 3, Ex. B.) Based upon its independent factual investigation and
Opposer’s responses to our First Set of Discovery Requests, on May 26, 2016, Applicant served
Opposer with a Second Set of Interrogatories and Second Set of Requests for Admissions

(“Second Set of Discovery Requests™) specifically asking Applicant:



INTERROGATORY NO. 29:

Describe in detail the role of Poppy’s Pantry, Inc., if any, relating
to the use and ownership of the POPPY’S Mark from the date of
the filing of the application underlying the Registration to the
present.

INTERROGATORY NO. 30:

Describe in detail the nature of Opposer’s ownership interest in or
management responsibilities for Poppy’s Pantry, Inc., if any.

(Bost Decl., | 3, Ex. C.)

On June 30, 2016, Opposer served objections to Applicant’s Second Set of
Interrogatories and refused to answer any of them on the grounds that Applicant had exceeded
the number of allowable interrogatories. (Bost Decl., {4, Ex. D.)

E. Applicant Discovers Information Necessitating This Motion

Despite Opposer’s refusal to respond to the Second Set of Interrogatories, Opposer did
respond to Applicant’s Second Set of Requests for Admissions (“RFAs”). (Bost Decl., | 4, Ex.
E.) In order to gather more facts to support its belief that Opposer is not the owner of Opposer’s
alleged mark, Applicant attempted to meet and confer with Opposer on August 15, 2016,
concerning Applicant’s Second Set of Interrogatories, and on August 31, 2016, served
Applicant’s Second Set of Requests for Production on Opposer. (Bost Decl., { 5, Ex. F.) The
parties were not able to meet and confer regarding the interrogatories until September 6, 2016,
during which Opposer again asserted her objection and refused to respond to the Second Set of
Interrogatories. (Bost Decl., {5.) On October 7, 2016, Opposer served her objections to
Applicant’s Second Set of Requests for Production and produced some of the key documents
sought. (Bost Decl., | 5, Ex. G.)

Upon further review of the responses served and documents produced by Opposer,

Applicant discovered the following. In Opposer’s production in response to Applicant’s First Set

5.



of Discovery Responses, Opposer produced a document showing that the POPPY’S mark is used
by a business called “Poppy’s Naturally Clean.” (Bost Decl., ] 6, Ex. H; Bates No. 100302-
100318.) In Opposer’s production in response to Applicant’s Second Set of Requests for
Production (“RFPs) No. 53, Opposer responded with documents stating that Poppy’s Pantry
Inc. is owned and managed by Opposer Victoria Kheel, and that POPPY’S Pantry, Inc. was
formed in September 2009. (Bost Decl., | 6, Ex. I; Bates No. 100516-100517.) This was also
admitted in response to Applicant’s Second Set of RFAs Nos. 125-128. (Bost Decl., { 4, Ex. E.)
In addition, in Opposer’s response to Applicant’s Second Set of RFAs No. 116, Opposer
admitted that Poppy’s Pantry Inc. does business under the name “Poppy’s Naturally Clean.”
(Id.) In other words, “Poppy’s Naturally Clean” is the fictitious business name for Poppy’s
Pantry Inc. Further, Opposer admitted that Poppy’s Pantry Inc. uses the POPPY’S mark in
conjunction with the Poppy’s Pantry Inc. business, as indicated by Opposer’s following
admissions:

RFA NO. 117:

Attached as Exhibit A is a true and correct copy of an IRS e-file
signature Authorization Form 1120S reflecting Poppy's Pantry
Inc.’s gross receipts for 2012.

RESPONSE TO RFA NO. 117
Admit.
RFA NO. 118:

Poppy's Pantry, Inc.’s gross receipts reflected in Exhibit A are
earned from sales of products offered under the POPPY'S Mark.

RESPONSE TO RFA NO. 118

Admit.



RFA NO. 119:

Attached as Exhibit B is a true and correct copy of an IRS e-file
Signature Authorization Form 1120S reflecting Poppy's Pantry
Inc.’s gross receipts from 2013.

RESPONSE TO RFA NO. 119
Admit.
RFA NO. 120:

Poppy's Pantry, Inc.’s gross receipts reflected in Exhibit B are
earned from sales of products offered under the POPPY'S Mark.

RESPONSE TO RFA NO. 120
Admit.
RFA NO. 121:

Attached as Exhibit C is a true and correct copy of an IRS e-file
Signature Authorization Form 1120S reflecting Poppy's Pantry,
Inc.'s gross receipts from 2014.

RESPONSE TO RFA NO. 121:
Admit.
RFA NO. 122:

Poppy's Pantry, Inc.’s gross receipts reflected Exhibit C are earned
from sales of products offered under the POPPY'S Mark.

RESPONSE TO RFA NO. 122
Admit.
RFA NO. 123:

Attached as Exhibit D is a true and correct copy of an IRS e-file
Signature Authorization Form 1120 S reflecting Poppy's Pantry,
Inc.’s gross receipts from 2015.

RESPONSE TO RFA NO. 123:

Admit.



RFA NO. 124:

Poppy's Pantry, Inc.’s gross receipts reflected in Exhibit D are
earned from sales of products offered under the POPPY'S Mark.

RESPONSE TO RFA NO. 124
Admit.

(Id.) However, as per Opposer’s own admission in response to the following RFP:

REQUEST FOR PRODUCTION NO. 52

All documents relating to, describing or evidencing the role of
Poppy's Pantry Inc., relating to the use and ownership of the
POPPY'S Mark from the date of the filing of the application
underlying the Registration to the present.

(Bost Decl., { 5, Ex. F) - documents relating to Poppy’s Pantry Inc.’s use of the POPPY’s mark
were already produced in Bates No. 100302-100318', and documents relating to Poppy’s Pantry
Inc.’s ownership of the POPPY’S mark “never existed.” (Bost Decl., | 5, Ex. G.) Opposer
Victoria Kheel, an individual, filed the Application to register POPPY on October 12, 2013,
with a claimed first use of the mark as of July 12, 2010. The filing date for the Application and
the first use date of Opposer’s alleged mark is after the corporation Poppy’s Pantry Inc. was
formed on September 18, 2009. (Bost Decl., 7, Ex. J; | 6, Ex. L.)

As of the date of filing this motion, Opposer’s testimony period has not yet opened.
(Dkt. 16.) Based upon its independent factual investigation and Opposer’s responses to
Applicant’s First and Second Set of Discovery Requests, Applicant now moves for leave to

amend to add a counterclaim for cancellation of Opposer’s pleaded registration.

! These documents are screenshots of the Poppy’s Naturally Clean Website, which

Opposer claims shows her use of the mark POPPY’S. (Bost Decl., | 6, Ex. H.)



II. THE MOTION FOR LEAVE TO AMEND SHOULD BE GRANTED

A. The Liberal Standard for Ruling on Motions for Leave to Amend

Amendments to pleadings in inter partes proceedings before the Board are governed by
the Federal Rules of Civil Procedure. TBMP § 507.01 ("[P]leadings in an inter partes
proceeding before the Board may be amended in the same manner and to the same extent as in a
civil action in a United States district court.") FRCP 15(a) provides that "[t]he [Board] should
freely give leave when justice so requires.” See also TBMP § 507.01. The Board liberally
grants leave to amend pleadings "at any stage of the proceeding where necessary to bring about a
furtherance of justice unless it is shown that entry of the amendment would violate settled law or
be prejudicial to the rights of the opposing party." Commodore Electronics Ltd. v. CBM
Kabushiki Kaisha, 26 USPQ2d 1503, 1505 (TTAB 1993) (quoting American Optical Corp. v.
American Olean Tile Co., Inc., 168 USPQ 471, 473 (TTAB 1971)).

When the motion for leave to amend is to assert a counterclaim of cancellation against
the plaintiff’s pleaded registrations, the Board will grant the motion if the grounds for the
counterclaim were unknown to the moving party at the time of filing its answer and is made
within a reasonable amount time following learning of such grounds. Id.; 37 CFR §
2.106(b)(2)(1).

1. The Board Should Grant Applicant’s Motion Because Applicant Has
Moved to Amend in a Reasonable Amount of Time

Here, Applicant was not aware of the grounds for cancellation at the time of filing its
answer and Applicant now moves to amend within a reasonable time of discovering facts to
support the cancellation of Opposer’s pleaded registration.

Applicant filed its answer to Opposer’s First Amended Notice of Opposition on February

3,2016. (Dkt. 16.) Applicant promptly served discovery on Opposer on March 24, 2016,
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receiving responses on May 2, 2016. On May 2, 2016, Applicant reviewed Opposer’s responses
to the First Set of Discovery Requests. (Bost Decl., { 3, Ex. B.) Upon further review and some
preliminary independent factual investigation conducted by Applicant, Applicant sought further
information from Opposer as to the ownership and use of the mark because doubt was cast as to
whether Opposer, an individual, actually owned and used the mark or whether Poppy’s Pantry
Inc., a legal entity, owned and used the mark. (/d.) Applicant eventually received the remaining
pieces of the puzzle on July 5, 2016, and then on October 7, 2016. (Bost Decl., { 4, Ex. D; {5,
Ex. G.) Applicant served the Second Set of Discovery Requests upon Opposer directed to the
ownership of the pled mark. Opposer refused to answer Applicant’s Second Set of
Interrogatories, but did respond to the Second Set of RFAs and Second Set of RFPs. Upon
further review and conducting more independent factual investigation, Applicant learned that
Opposer does not appear to have owned and used the mark at the time her Application was filed
on October 12, 2013. Rather, the corporate entity owned and used the mark at the time the
Application was filed and apparently still owns and uses it.

Opposer, Victoria Kheel, an individual, formed the corporation Poppy’s Pantry Inc. in
September 2009. (Bost Decl., 6, Ex. I.) Opposer admitted that Poppy’s Pantry Inc. does
business as Poppy’s Naturally Clean. (Bost Decl., | 6, Ex. H.) Poppy’s Naturally Clean uses the
POPPY’S mark on its website to sell products and on sales receipts for those products. (Bost
Decl., {4, Ex. E.) In Opposer’s Application filed on October 12, 2013, she states that the date
of first use was July 12, 2010, nearly a year after forming Poppy’s Pantry Inc. (Bost Decl., | 7,
Ex. J.) However, in response to RFPs indicating Poppy’s Pantry Inc.’s ownership interest in, or
right to use, the mark, Opposer states that such a document never existed. (Bost Decl., ] 5, Ex.

G.) Thus, Opposer admits that no license exists between Opposer and Poppy’s Pantry Inc.

-10-



regarding the use of the pleaded mark. These facts are sufficient upon themselves to sustain a
claim for cancellation of the pleaded registration.

This information was discovered at the earliest on October 7, 2016. Applicant files this
motion on October 27, 2016, only 20 days after the first opportunity to discover these facts.
Thus, Applicant has moved to amend in a reasonable amount of time sufficient to grant
Applicant’s motion to amend its pleading.

Furthermore, despite the evidence pointing towards cancellation of the pleaded
registration, Applicant need not prove its case on this motion to amend nor prove a likelihood of
success on the merits. Rather, Applicant must merely satisfy the liberal pleading standards of the
FRCP and those of the Board, which Applicant has done.

2. The Board Should Grant Applicant Leave to Amend Because
Opposer Will Not be Prejudiced

Where, as here, the non-moving party is solely in possession of the relevant information
relevant to the added claim, any issues raised by the moving party’s timing and resulting
prejudice to the non-moving party decrease in significance. See TBMP § 507.02(a) (“Exercise of
such discretion to reopen discovery, however, may not be necessary when the proposed
additional claim or allegation concerns a subject on which the non-moving party can be expected
to have relevant information in hand. This is especially true when the factual basis for the
motion to amend was obtained by the moving party through discovery taken from the non-
moving party.”)

Here, there is no conceivable prejudice to Opposer should the Board allow Applicant
leave to file its amended pleading. Opposer’s testimony period is not scheduled to open until
November 1, 2016. (Dkt. 16.) Even though discovery has closed, Opposer’s added claim does

not require Opposer to take any discovery of Applicant or any third party. All documents and

-11-



information relevant to the added claim are within Opposer’s possession, custody, and control.
Thus, Applicant’s amendment will not inject any inefficiencies into this matter. Furthermore,
Opposer waited until the last possible day to serve her First Set of Discovery Requests. On this
record, Opposer cannot reasonably complain that any slight delay occasioned by granting
Applicant leave to amend will materially prejudice her because it delays resolution of the parties’
dispute. Furthermore, the grant of such motion promotes judicial economy because the
cancellation matter may be tried in the same proceeding instead of through a separately filed
cancellation proceeding.

Also, Applicant’s proposed amended pleading is legally sufficient. Indeed, it is well-
settled that an application filed by anyone other than the owner of the mark is void ab initio. See
15 U.S.C. § 1051(a) (“The owner of a trademark used in commerce may request registration of
its trademark on the principal register . . .”’) (emphasis added); Great Seats Ltd. v. Great Seats
Inc., 84 USPQ2d 1235, 1242 (TTAB 2007) (“there were two legal entities in existence and the
application was filed by the wrong one, a defect which cannot be cured and which renders the
application void ab initio™); In re Tong Yang Cement Corp., 19 USPQ2d 1689, 1690 (TTAB
1991) (Section 44(d) application, with priority based on South Korean registration, filed by a
corporation was ruled void where the owner of mark was actually the joint venture of which
applicant corporation was member); Huang v. Tzu Wei Chen Food Co. Ltd., 849 F.2d 1458,
1459-60 (Fed. Cir. 1988) (affirming TTAB decision ruling application void ab initio because it
was filed by an individual, not the corporation that owned the trademark); American Forests v.
Sanders, 54 USPQ2d 1860, 1862 (TTAB 1999) (“if it is a corporation or partnership which has
the bona fide intention to use a particular mark, and yet the intent-to-use application is filed in

the name of an individual, then said application will be deemed to be void ab initio.”)
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Here, Applicant merely seeks to add claims consistent with the soundly established
precedent that non-owners of trademarks, such as Opposer, do not have standing to file
trademark applications, and, thus, any such applications are void ab initio. The evidence that
Applicant has been able to deduce itself and through the discovery that Opposer has provided,
plainly shows that Opposer is not the owner of the mark and was not the owner of the mark at the
time the Application was filed. Thus, Opposer was not the proper party to apply for registration
of the POPPY’S mark, and the resulting registration is void initio.

1. CONCLUSION

Based on the foregoing, Applicant respectfully requests that the Board enter an order
granting it leave to file its proposed amended pleading (Bost Decl., Ex. K) and that the Board
deem that pleading filed and served.

Respectfully submitted,
Dated: October 27, 2016 /Jill M. Pietrini/

Jill M. Pietrini

Paul A. Bost

Attorneys for Applicant
Lions Gate Entertainment Inc.
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DECLARATION OF PAUL A. BOST

I, Paul A. Bost, declare as follows:

1. I am an attorney duly licensed to practice before the Board and I am an associate
in the law firm of Sheppard Mullin Richter Hampton, LLP (“SMRH”), counsel of record for
Applicant in this matter. I am the lawyer primarily responsible for this case, along with my
supervising partner, Jill Pietrini. I have personal knowledge of the facts set forth in this
declaration and if called to testify, I could and would testify competently thereto.

2. On March 2, 2016, the parties participated in a discovery conference with the
interlocutory attorney assigned to this case. On March 24, 2016, Applicant served Opposer with
its initial disclosures and its First Set of Requests for Admissions, First Set of Requests for
Production, and its First Set of Interrogatories. True and correct copies of the relevant Discovery
Requests are attached hereto as Exhibit A. On April 1, 2016, Opposer served Applicant with her
initial disclosures.

3. On April 28, 2016, Opposer served Applicant with her responses to Applicant’s
First Set of Discovery Requests and produced documents in line with her responses, which were
received on May 2, 2016. True and correct copies of Opposer’s relevant responses to
Applicant’s First Set of Discovery Requests are attached hereto as Exhibit B. Based upon our
independent factual investigation and Opposer’s responses to our First Set of Discovery
Requests, on May 2, 2016, Applicant served Opposer with a Second Set of Interrogatories and
Second Set of Requests for Admissions. True and correct copies of Applicant’s Second Set of
Interrogatories and Applicant’s Second Set of Requests for Admission are attached hereto as

Exhibit C.
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4. On June 30, 2016, Opposer served objections to Applicant’s Second Set of
Interrogatories and refused to answer any of them on the grounds that Applicant had exceeded
the number of allowable interrogatories. A true and correct copy of Opposer’s objections to
Applicant’s Second Set of Interrogatories is attached hereto as Exhibit D. Applicant did respond
to the Second Set of Requests for Admissions. A true and correct copy of the Opposer’s
responses to Applicant’s Second Set of Requests for Admission is attached hereto as Exhibit E.

5. In order to gather more facts to support its belief that Opposer is not the owner of
Opposer’s alleged mark, I attempted to meet and confer with Opposer’s counsel on August 15,
2016, in regards to the Second Set of Interrogatories, and on August 31, 2016, I served on
Opposer Applicant’s Second Set of Requests for Production. A true and correct copy of
Applicant’s Second Set of Requests for Production are attached hereto as Exhibit F. The parties
were not able to meet and confer regarding the interrogatories until September 6, 2016, during
which Opposer’s counsel again asserted her objection and refused to respond to the Second Set
of Interrogatories. On October 7, 2016, Opposer served her objections and responses to
Applicant’s Second Set of Requests for Production and produced some of the documents sought.
A true and correct copy of Opposer’s relevant responses to Applicant’s Second Set of Requests
for Production is attached hereto as Exhibit G.

6. True and correct copies of Opposer’s document production marked Bates No.
100302-100318 are attached hereto as Exhibit H. True and correct copies of Opposer’s
document production marked Bates No. 100516-100517 are attached hereto as Exhibit I.

7. A true and correct copy of a print out from the USPTO TSDR website reflecting

Opposer’s application to register the POPPY’S mark is attached hereto as Exhibit J.
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8. A true and correct copy of Applicant’s proposed Applicant Lions Gate
Entertainment Inc.’s First Amended Answer To Opposer Victoria Kheel’s First Amended Notice
Of Opposition And Counterclaims is attached hereto as Exhibit K, and a redline reflecting how
it is different from the original Answer is attached hereto as Exhibit L.

I declare all of the foregoing under the penalty of perjury under the laws of the United

States of America. Executed this 27th day of October, 2016, in Los Angeles, California.

[Paul A. Bost/
Paul A. Bost
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CERTIFICATE OF ELECTRONIC TRANSMISSION

I hereby certify that APPLICANT LIONS GATE ENTERTAINMENT INC.’S MOTION
FOR LEAVE TO ADD A COUNTERCLAIM; DECLARATION OF PAUL A. BOST is
being transmitted electronically through ESTTA pursuant to 37 C.F.R. §2.195(a), on this 27th
day of October, 2016.

/LaTrina A. Martin/
LaTrina A. Martin

CERTIFICATE OF SERVICE

I hereby certify that APPLICANT LIONS GATE ENTERTAINMENT INC.’S
MOTION FOR LEAVE TO ADD A COUNTERCLAIM; DECLARATION OF PAUL A.
BOST is being deposited with the United States Postal Service, postage prepaid, first class mail,
in an envelope addressed to Registrant:

Ilana Makovoz, Esq.
MAKOVOZ LAW GROUP
9350 Wilshire Blvd., Suite 203
Beverly Hills, CA 90212

on this 27th day of October, 2016.

/LaTrina A. Martin/
LaTrina A. Martin

SMRH:479617724.2
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Docket No. 0IRS-216933

IN THE UNITED STATES PATENT AND TRADEMARK DFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Manter of Serial No, 86346 513
Jor the mark: POPI

Victoria Kheel,
{Opposet,
¥,

Lierns Gate Entertainment inc,,

Appiicant.

Oppusition No. 91-2224461

APPLICANT LIONS GATE
ENTERTAINMENT INC.'S FIRST SET
OF INTERROGATORIES

Pursuant to Fed.R.Civ.P. 33 and 37 CF.R. § 2.120{a)(1}, Applicant Lions Gale

Entertairment Ine, {*Applicant”} hereby requests that Opposer Victoria Kheel (*Opposer™)

answer, separately and fuily in writing, under path and within 30 days lfom service hereof, the

Interrogatories set forth below. Pursuant to Fed R .Civ.P. 26{e}, the responses to these

interrpgatonies are to be supplemented promptly upon acquisition of further additional

information.

1. INSTRUCTIONS

[f any one or maore of these [nterrogatories is or are objected 1o on the prounds of

privilege, overbreadth, vagueness, or similar ground, Opposer is instructed for each such

Interrogatory to answer the [mterrogatory within the 38-day period as narrowed to conform with

the ohiection. Where Opposer lacks knowledge of exact information responsive to en

[nterrogatory, Oppeoser is instructed to say 50 and to answer the Interrogatory 1o the best of her

present knowledge, 10 supply the best available estimate of the requested information, and to

explain the basis of the estimate.




Unless otherwise stated, the relevant time period for the requests below is January 1,
2010 to the present.

These Interrogatories are continuing and Oppaser is hereby requested to supplement her
responses immediately whenever she acquires additional information pertinen: thereia.

i{l. DEFINITIONS

The following definitions are applicable to terms employed in these Interropatories, in the
Instruetions accompanying these Interrogatories, and in these Definitions,

1. “Applicant” shall mean and refer to Applicant Lions Gate Entertainment Ine. and
includes any and all of its predecessors and successors in interest, employees, licensees, apents
and representaiives t:-flﬁt: foregoing, and any other persen acting or purportisg to act on behalf
of any of the foregoing,

2 “Opposer” shall mean and refer to Opposer Victoria Khﬂé!, and includes any and
all of her predecessors and successors in interest, any and all of her affiliates and affiliated
entities and her partners, employees, agents, licensees, and represeniatives of the foregoing, and
any other person acting or purporting to act on behalf of any of the foregoing.

3 The term "POPPY'S Registration” shall mean and refer 10 Oppaser’s Reg. No.
4,537,279 of POPPY'S.

4, The term "POPPY'S Mark™ shall mean and refer to the trademark that is the
subieet of the POPPY'S Reg:stration.

5. The term “POPPY'S Goods” shall mean and refer to the goods bearing or sold
under the POPPY'S Mark.

6. The term “Application” shall mean and refer to Applicant’s Ser. Na. R6/346,513.

7. The term “POPI Mark™ shall mean and refer to the trademark that is the subject of

the Appiication.




8. The term “First Amended Netice of Opposition” shall refer to Qpposer’s First
Amended Noitee of Opposition, Docket No. 9 in this proceeding, filed on or around Auvgust 5,
2015,

. The term “person” refers to natural persens, organizations, associations,
partnerships, joint ventures, corporations and other legal entities, and the actions taken by a
person include the actions of directors, officers, awners, members, partners, joint venturers,
employees or agents acting on the person’s behalf,

iD.  The singular includes the plural and vice versa; the words “and” and “or” shall be
construed in both the conjunctive and disjunctive; the word “all” means “any and ail;™ the word
“any” means Yany and all.”

11, The terms "reiate 1o,” “refer to,” “relating to," and ”rf:farrin.g ic" should be
construed in their broadest possible sense to mean relating to, concemning, referring to, regerding,
containing, idemifying, monitering, constituting, reflecting, embadying, comprising, stating,
dealing with, commenting on, responding to, analyzing, describing, consisting of, discusaing,
evidencing mentioning, perlaining to, citing, summarizing, or bearing any logical or factual
connection with the matier discussed, g5 these terms are understood in the broadest sense,

12, Theterm “document” is used in its eustomary broad sense and enconpasses,
without limitation, all handwritten, typed, printed or otherwise visually or aurally reproduced
masterials, whether coples, drafis or originats, emalls, electronically stored, created or transmitisd
documenty, and regardless of whether they are priviieged against discovery on any ground, or
within the possession, custody or control af Gppaser, or her emnloyees, apents, attorneys,
consultants or representatives, incleding but rot limited to: letters, correspendence, cables,

wires, teiegrams, noles, memoeranda, diaqdes, noles or reconds of telephone copversations, notes




or records of personal conversations or interviews, intereffice and intraoffice communications of
all 1ypes, drawings, plans, skerches, charts, notehooks, data, operating and maintenance manuals,
operating and product specifications, photographs, movies and recordings, books, catalogs,
labels, packaging, containers, tags, advertisements, promotional materials, storyhoards, press
refeases, reports, studies, questionnaires, assignments, agrecments and other official papers and
legal instruments, annual reports, management reperis, project reports, reports 1o sharshaelders
and minutes and reports of meetings {including meetings of directors, officers, executive boards
and committees}, lists of persons attending meetings, bills, invoices, orders, hooks, records, files,
published material of any kind, and microfiims of documents that may have been destrayed,
Any original or copy of a document containing or having asttached 1o it any alterations, notes,
comnments of other material not included in the first document shall be deemed a separate
document.

13, As used hergin, the tenn Yidentily” means:

2. a3 to documents, give their dales, a detailed descrption of the document,
the author thereof, the signee thereof, and specify the person having custody or control thereof:

b. as 10 nalural persens, give their fuil name, business address (or, if not
availzble, hame address) and telephone number, employer, job title, and, if employed by
Repistrant, their dates and regular places of employment and general duties;

C. as la corporations, give the full name and present or last known address of
the principal place of business of the corporation, identify the oiTicers and directors of the
corperation, and the state of incorporation of the corporation;

d. as to partnerships, state whether the partnership is & general or {imited

parinership, identify the limited and general partners of the partnership, and state the prinvipal




place of business of the partnership; and as to joint ventures or other associations, identify ail
joint venturers or members of the association and state the principal place of business of the joint
veniture or association.

III. INTERROGATORIES

INTERROGATORY NO. |-

Identify and describe in detail all products of Oppaoser's bearing, sold or oflered under, or

intendegd to be soid or offered under, the POFPY’S Mark.

INTERROGATORY NG 3

For each of the POPPY'S Goods, describe in detai] the channels of trade and distribution
in which such products are sold, or intended to be sold, including without Himitation, the typs of
retailer or cutlet of any kind {e.g., online or brick and mortar} in which each such product {s sold
or distributed or {s intended 1o be s0ld or distributed.

INTERROQGATORY NO. 3.

For each of the POPPY’S Goods, describe in detail the demograshic soarkst to which
those products are sold or intended 10 be seld. Such description shall include the age, location,
and mean houssheld income of those purchasers wha buy and use or Opposer expects and/or
intends 1o buy and ese such produets,

INTERROGATORY MNC. 4:

For each of the POPPY'8 Goods, describe in detail how the POPPY'S Mark apoears, or
is intended to appear, on eack such product, including without limiiation, the location and size of
satd Mark.

INTERROGATORY NO. 5:

Identify ali persons who were invelved in, participated in, decided upon, or offered

suggestions for the selection and/or adoption of the POPPY'S Mark by Opposer.
5




identical in appearance, sound, connotation, and overall commereial impression to Opposer’s
mark POPPY'S.”
INTERROGATORY NO. 26:

State all facts that relate to, support, or negate Opposer’s allegation in Paragraph 78 of
the First Amended Notice of Opposition that “the marks are identical in sound {Applicam
insisied that consumers use the exact same pronunciation as the Registered Mark}, and almost
identical in wording, if not actually identical (' POPI (*poppy)isic], with differences having
tittle, iF any trademark significance.™

INTERROGATORY N3 27:

Idemify any priar versions, derivative versions, or modernizations of the POPPY'S Mark

used by Opposer,
INTERROGATORY NG, 28:

Idertify all third party uses and/or registration of, or applications to register, trademarks
containing or including the word POPPY'S, PGPPY, POPPI, POPI, or any other mark that
Opposer believes 1s confusingly similar ta the POPPY’S Mark. For each third party mark,
identify the owner or user of each such mark and the poods or services affered under each such

mark.

Dated: March 24, 2016 W‘/é’&_/

Iill M. Pietrini

Paul A. Bost

SHEPPARD MULLIN RICHTER & HAMPTON LLP
1981 Avenue of the Stars, Suite 1600

Log Angeles, California 90067-6017

Telephone: {310) 228-3700

Facsimile: (310} 228-3701

Attarneys for Applicant
Lions Gale Entertairment Inc.

-10-




CERTIFICATE QOF SERVICE

[ heraby certify that this correspondence is being deposited with the United States Postal
Service, postape prepaid, first class mail, in an envelope addressed to:

Hana Makovoz, Esq.
MAKOVOZ LAW GROUP
G350 Wilshire Blvd,, Suite 203
Beverly Hills, CA 90212

on this 24th day of March, 2016,

D

SMRHATITITI0N

-1i-




Docket No. 01R5-216933

IN THE UNITED STATES PATENT AND TRADEMARK QFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Matter of Serial No. 86/346,513

for the mark. POPI Oppusition No. 93-222461

Victoria Kheel, APPLICANT LIONS GATE
Opposes ENTERTAINMENT INC.'S FIRST SET
’ OF REQUESTS FOR PRODUCTION
, OF DOCUMENTS AND THINGS

Lians Gate Entertaimment Inc.,

Applicant,

Pursuant to Fed.R.Civ.P'. 34 and 37 C.F.R. § 2.120(a}(1}, Applicant Lions Gaze
Entertairiment Inc. (“Applicant”) hereby requests that Opposer Victoria Kheel (“Opposer™)
produce and permit the inspection and copying of the documents deseribed herein, regardiess of
whether oniy a par of any document meets the description.

1. INSTRUCTIONS

Applicant requests that such documents be made available within thirty days after service
hereof by sending the requested documents through the U.S. mail service to 2ceompany
Opposer’s writien response to Applicant’s Requests for Production of Documents and Things
(""Requests™).

The Requests are intended to cover all documents and 1hings in the possession of
Upposer, or subject to her custody and conirol, or available to Opposer whersver such documents

and things are locawed, including, but not limited 1o, any of Dpposer’s offices or any other office




maintained or used by Opposer, her agents, employees, joint venturers, pariners, independent
contractors, aceountants, or atiomeys, or any other location where documenis are kept.

If any documnent covered by the Requests is withheld for any reasen, on a claim of
privilege, attorney wark product, or otherwise, Oppeser shall provide a listing of such withheld
docurments stating the form of the document withheld, the date of its preparation, the author, each
addressee ar recipieni, the subject matter, the reason for which Opposer is withhoiding such
document, the basis for any claim of privilege for which a document is withheld, and the name
and adcress of any person or persons presently having custody ar cantrol of the same or a true
copy lhereef,

I documents herein requested cannot be produced because they have been destroyed,
cannot be located, or are otherwise thought no longer to exist, please provide a staterment,
indicating o the best of Opposer’s ability, the form of the document, the date of its preparation,
the guthor(s}, each addressee or recipient, and the subject matier. Further, the Requests are
continuing requests, Consequently, if any of the documents which wera not produced or could
ney be produced for the reasons given above, or are discovered, or located, or, for any other
reascn become known to Opposer after responses to thess requests are served, then Opposer
must imenediately notity Applicant’s attorneys, named below, and make such documents
available for inspection and copying.

Uinless otherwise stated, the relevant time period for the requests below i3 January 1,
2010 to the present.

IL. DEFINITIONS
Appiicant incorpuraes the definitions from Applicant’s First Sel of Interrogataries served

concurrently herewith,




POP{ Mark, any goods offered by Applicant under the POPI Mark, or the television program
Orange is the New Biack.
REQUEST FOR PRODUCTION NO, 458:

All drawings, designs, or nther documents refating to the ereation or inspiration for the
POPPY'S Mark,

REQUEST FOR PRODUCTION NO. 45

Representative samples of each type of label, hang tag, emblem, fastener, imprinting,
fabric, or materials for the FOPPY'S Goods or any other itemn showing use of the POPPY'S
Mark.

REQUEST FOR PRODUCTION NOQ, 50:

Dacuments sufficient to identify any prior versions, derivative versions, or
modernizations af the POPPY’'S Mark used by Opposer,

REQUREST FOR PRODBUCTION NO, 5t

Documents sufficient to identify all third party uses and/or registration of, or applications
ta register, trademarks containing or incinding the word POPPY’S, POPRY, POPPI, POPI, or

any olher mark that Opposer believes is confusingly similar to the POPPY’S Mark.

Dated: March 24, 2016 W

Hll M. Pletring

Paul A. Bost

SHEPPARD MULLIN RICHTER & HAMPTON LLP
190} Averme of the Stars, Suite 1600

Los Anpeles, Caiifornia 90067-6017

Telephone: (3106} 228-3700

Facsimile; {310) 228-3701

Attorneys for Applicant
Lions Gate Entertaivnment Inc.

-11-




CERTIFICATE OF SERVICE

I hereby certify that this correspondence is being deposited with the United States Posta]
Service, postage prepaid, first class mail, in an envelope addressed to:

Itana Makovoz, Esq.
MAKOVQZ LAW GROUP
9350 Wilshire Blvd,, Suite 203
Beverly Hills, CA 90212

on this 24th day of March, 2016

ShRt I 475792639 1

-12-




Docket No. 01RS-215933

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Matter of Serial No. 86:346,.513

for the mark: POPL Opposition No. 9]-222461
Victoria Kheel, APPLICANT LIONS GATE
ENTERTAINMENT INC.’S FIRST SET

Oppaser, OF REQUESTS FOR ADMISSION

V.
Lions Gate Entertainment Inc,,

Applicant.

Pursuant to Fed R.Civ.P. 36 and 37 C.F.R. § 2.120(a){1), Applicant Lions Cete
Entertainment Inc., (“Applicant”) hereby requests that Oppoeser Victoria Khee! (“Opposer”)
admit, within thiny days from the date of service hereaf, the truth of the {acts set forth herein.

Linless otherwise stated, the relevant time period for the requests for admission (“RFAs™)
below is Ianuary 1, 2018 10 the present.

i DEFINITHONS

Applicant incorporates the definitions from its First Set of Interrogatories to Onposer

served concurrently herewith.

1. REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1:

The POPPY’S Mark and the POPI Mark are not identical in appearance,

REQUEST FOR ADMISSION KO, 2:

The POPPY'S Mark and the POPI Mark are not identical in sound.




REQUEST FOR ADMISSION NO. 167:

The PTO website identifies Bigelow Merchandising, LLC as the owner of U.S. Reg.
No. 3,845,852,

REQUEST FOR ADMISSION NO. 108:

A true and correct copy of a prirtout of the TESS page for 1.5, Rep. No. 3,845,892 is
attached hereio as Exhibit L.

REGQUEST FOR ADMISSION NO. 109

Opposer has not petitioned to cancel U.8, Reg. 3,845,892,

REQUEST FOR ADMISSION NO._ 118

Opposer never opposed the application undetlying U.S. Reg, No. 3,845,892,
RE 251 FOR ADMIS i

Gppaoser has niot challenged the use of the mark shown in 1.5, Reg, No. 3,845,892,

Jiil M, Pietrini

Paul A, Bost

SHEFPPARI} MULLIN RICHTER & HAMPTON LLP
1901 Avenue of the Stars, Suile 1650

Los Angeles, California 90067-60%7

Telephene: (310} 228-3700
Facsimile: {310) 228-3701

Dated: March 24, 2016

Attorneys fur Applicant
Lions Grale Entertainment Inc.

8-




CERTIFICATE OF SERVICE

[ hereby certify that this correspundence is belng deposited with the United States Postal
Service, postage prepaid, fivst class mail, in an envelope addressed to:

Hana Makovoz, Eag.
MAKOVOZ LAW GROLUP
0350 Wilshire Blvd., Suite 203
Beverly Hills, CA 90212

on thiz 24th day of March, 2016.

SMRIEATSFIEET)

.20,
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF TRADEMARK APPLICATION SERIAL N, B6346513

VICTORIA KHEEL, Opposition No: 91.222361
Opposer, OPPOSER VICTORIA KHEELS
OBJECTIONS AND RESPONSES TO
v, APPLICANT LIONSGATE’S FIRST SET

LIONS GATE ENTERTAINMENT INC, { OF REQUESTS FOR ADMISSIONS

Applicant.

Opposer, by and through her undersigned attorneys, end pursuant to Rules 36 and
26 of the Federal Rules of Civii Procedure, and 37 CF.R § 2.120(a)(1) hereby responds

and objects to Lionsgate’s First Set of Requests for Admizsions s follows:

GENERAIL ORIECTIONS

1. Opposer's investigation and development of all facts and circumstances relating to
this action is ongoing, These responses and productions are made without prejudice to,
and are rtot a waiver of, Opposer’s right to rely on other facts or documents at trial,

2. By making the accompanying responses and objections, Opposer does not waive,
and hereby expressly reserves, her right to assert any and all objections as to the

admisstbility of such documents into evidence in this action, or in any other proceedings,




ar any and all grounds including, but not limited to, competency, relevancy, matersality,
and privilege.

3, The following responses/documents reflect the current state of the Opposar's
knowledge, understanding and belizf respecting matters about which inquiry has been
made, Opposer expressly reserve their right to supplement or modify these responses or
prodizction with such pertinent information ag they may hereafter discover. Inadvertent
discdosure of privileged informatiom shall not constitute waiver.

4. Opposer objects to Applicant’s Requests, including its definitions {e.g., of the
term “document”) to they extent it appear to seek attomey-client priviteged information,
attorey-client work product, trial preparation materials, or to the extent that it purports to
impuose obligations greater than those set forth in the Fedesal Rules of Civit Procedure. |

5. The cbjections are applicable o each and every Interrogatory
RESPONSES/OBJECTIONS TO RFA'S

REQUEST FOR ADMISSION NGO 1:
The POPFY'S Mark and the POPI Mark are not identical in appearance.

RESPONSE TO REQUEST FOR ADMISSION NQ._ |

Opposer admits that the the marks are not identical, but eimost identical, in
gppearance of letters, where applicant's mark ends with an “I” instead of & “Y™ and
containg one less “P™ and has np °8, however, Opposer denies that the marks are not
treated as identical in appearance for purposes of trademark law, whereas these
differences have no trademark significance,

REQUEST FOR ADMISSION ND.2;
The POPPY'S Mark and the POPI Mark are not identical in sound




et

Asdmits that Opposer never opposed the application underlying U.5. Reg.
3,845,892, whereas there was no Hkelihood of confiusion with Opposer’s Mark.

3,845,892,

Admits that Opposer never challenged the use of the mark shown in U.S. Reg.
3,845,892, whereas there was no Likelihond of confislon with Opposer’s Mark

Dated: Apri! 28, 2016

Tlara Makoviz,

$350 Wilshire Blvd, Suits 203,
Beverly Hilis, CA 90212
Phone: (310) 575 2565

Attomneys for Victorie Kheel
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CERTIFICATE OF SERVICE

I certify that & true and acouaate copy of the foregoing VICTORIA
KHEEL'S RESPONSES TO LIONSGATE’S FIRST SET RFAs way served by first clan
mail, posiage prepaid, on April 28, 2016, upon Lions Gate Entertainment Inc.'s stiomey
of recurd ut the foflowing address of recand of the USPTD:

THE M. Pietrini
Sheppard, Mullin, Richier & Hampton L1LP
1501 Avenue of the Stars, Snite 1600 Los Angeles Califomnis 80067-6017

ol

Tians Makovez
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE

TRADEMARK TRIAL AND AFPEAL BOARD
IN THE MATTER OF TRADEMARK APPLICATION SERIAL NO, 86346513

VICTORIA KHEEL, Opposition No: 91.22246]
Opposer, OPPOSER VICTORIA KHEELS
OBIECTIONS AND RESPONSES TO
vs. APPLICANT LIONSGATE’S FIRST SET
OF INTERROGATORIES

LIONS GATE ENTERTAINMENT INC,

Applicant, |

Oppeser, by and through her undersipned attorneys, and pursvant o Rules 33 end 26 of
the Feders] Rules of Civil Procedure, and 37 C.F.R § 2.120(s)(1) hereby responds and objects ta
Lionsgate’s First Set of Interregatories as follows.

GENERAL OBIECTIONS

1. Opposer’s investipation and development of ell facts end clroumstances relating to
this action is ongoing. These respanses and objections are made without prejudica to, end are not
& waiver of, Opposer’s right to rely on other facts or documents at trial.

2, By making the accompanying responses and objections to interrogstories,
Opposer does not weive, and bereby expressly reserves, her right to assert any and alj objections
24 {o the admissihility of such msponses into evidence in this action, or in any other proceedings,
or eny end ail grounds including, but not limited to, competency, relevancy, materiality, and

privilege.




3. The following responses reflect the current state of the Opposer’s knowledge,
understanding and belief respecting matters about which inguiry bas been made. Oppaser
expressly reserve their right ¢o supplement or modify these responses with such pertinent
information ns they may hereafter discover.

4. Cpposer chjects to Applicant’s definition of the term “document™ to the extent it
Bppeats 10 seek attorney-client privileged information, attomey-client work produet and trial
preparation materizls.

5, Pursuant io THMP § 405.03(a) and 37 CFR § 2.120{d}{}), the *total nurnber of
written interrogatories which a party may serve upon another party pursuant to Rule 33 of the
¥ederal Rules of Civil Procedure, in & proceeding, shall not exceed seventy-five, counting
subparts.” Whereas this first set of interrogatories containg numers un-numbered subpars, yet
counting subparts, the total daes not yet exceed 75 interrogatories on its own, Opposer reserves
the right that, in the event fisture sets of interrogatories, when added to this first set, including
unnumbered subparts, excesd the 75 total limit, to move for a protective order. Nothing herein,
or it Opposer's responses, shall be deemed to be & waiver of Opposer's right to move for a
protective prder suhsequently with respect to the subparts of the Interropatories that exceed the
75 limit.

6. The obiections are applicable to each and every Interrogatory.

RESPONSES/OBIECTIONS
? R Y

Identify and describe in detail 2!l products of Opposer's beaning, sold or offered, under,

or intended to be soid or offered under, the POPPY's Matk,




Mark." The follow up question “Fer each third party mark™ then all count as separate
intarrogatories asking to (2) idestify the owner or user of each such mark and (3) the goods and
servicas offered under each such mark.

Suhject to and without waiving the foregoing, Opposer betieves that in addition to POPI,
it has come o Opposer’s stiention that there i & (1) womsn named Lindy Lamche is nsing a
murk poppy soap, though out of small town of 40,000, on {2) bar soap and lip balms/salve, which

a2 Ms Kheel has been contesting,
,f"'ff:}
Dated: April 28, 2016 M
—
1lgns Makovoz,
9350 Wilshire Rivd, Suite 203,

Beverly Hlls, CA 90212
Phone; (3110) 975 2565

Attomneys for Victoris Khesl
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VERIFICATION

STATE OF CALIFORNIA
COUNTY OF Los Angeles

! have read the forepoing Victoris Kbeel’s Response To Lions Gate's First Set of
Interrogataries and know its contents:

{ X1 CHECK APPLICABLE PARAGRAFH

[ x] 1am party io this action before the Trademark Trials & Appesl Boand, The matier(s)
stated in the foregoing document are true and correct of my own knowledge.

[] lam [ ]an Officer [ ]e& Partner fla af
& party to this aciion, and am euthorized to make this verfication for aad on
its hehalf, end | make this verification for that reason.

{1 Iaminformed and believe and on that ground ellege that the matters stated in
the faregeing document are true,

]  Thematiers stated in the foregoing document are true of my own knowledge
except o3 to those matters, which are stated on informetion and belief, and as
1o those matters [ believe them to be true.

f] Iamoneofthe atiomeys for
party to this action. Snnhpaﬁywahsmtﬁamﬁaﬂnumyafaﬁnmdmm
such attorneys have their offices, nnd | mske this verification for and on
behalf of that party for that reason. | e informed and believe and on that
ground allege that the matters stated in the foregoing document are true

I declare, and certify under oath under penslty of perjury under federa] law end the laws
of the Siate of California that the foregoing Responses/Answers to Lions Gate’s First Set of
Interrogatories are trus ond comect, Executed on April 20, 2016 in Los Angpeles, Callfornia,

\
VICTORIA KHEEL (Et

Victoria Kheel, Declarant

Varification - 1




iy,

T certify that a tme and accurate cogry of the foregoing VICTORIA XHEEL'S
RESFONSES TO LIDNSGATE'S FIRST SET INTERRDGATORIES was served by
first claws mail, postage prepaid, on April 28, 2016, gpon Lions Gate Enterminment Inc.'s
attorney of record et the fdlowing address of record of the UISPTO:

Jill M. Pietrini
Sheppard, Mullin, Richier & Flampton L1.P
1501 Avemae of the Stars, Suite 1600 Las Angeles, Californis D0067-6017

ce_

{inna Makovoz
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE

TRADEMARK. TRIAL AND APPEAL BOARD

IN THE MATTER OF TRADEMARK AFPPLICATION SERIAL NO. 86346513

VICTORIA KHEEL
Opposition No: 91-222461
Opposer, OPPOSER VICTORIA KHEELS
vs OBJECTIONS AND RESPONSES TO
' APPLICANT LIONSGATE'S FIRST SET

LIONS GATE ENTERTAINMENT INC, ]‘:Eﬂ%m FSDR mﬂ“”‘é‘;ﬂﬁ OF

Applicant.

Oppaser, by and through her undersigned sticrneys, and pursuant to Rules 34 and
26 of the Federal Rules of Civil Procedure, and 37 CF R § 2.120(a)(1} hereby responds
and objects to Lionsgate’s First Set of Requests for Production of Documents and Things

as follows:

ENERAL OBJECTIONS

1, Opposer's investigation and development of al! facts and circumstances relating to
this ection is ongoing. These responses end productions are miade without prejudics to,

and gre not B waiver of, Opposer’s right to rely o other facts or documents at trial.




2 By making the accompanying responses and cbjections, Opposer doss not waive,
and hereby expressly reserves, her right to assert any and al] objsctions as to the
edmissibility of such documents into evidenee in this action, or in any other proceedings,
on any and afl grounds including, but not limited 1o, competency, relevancy, materiality,
and privilsge,

3, The following responses/documents reflect the current state of the Opposer's
knewledge, understanding and belief respecting matters about which inguiry has been
made. Opposer expressly reserve their right to sopplement or modify these responses or
production with susch pertinent information as they may hereafter discover,

4, Opposer objects to Applicant’s Retuests, including its definitions (e.q, of the
term “doument”) to they extent it eppears to seek attumey-glim: privileged information,
atomey-client work product, documents that were prepared for or in 2ntivipation of
litdgation, or to the extent that it purports to impose obligations greater than those
get forth in the Federal Rules of Clvil Procedure.

5, Oppaser objects to the Requests for docutments that the requesting party has equal
ebility to obtein from public sources, on the groundy that Opposer is not the party in
“vontrol” of such documents. See Lstate of Young Through Young v. Holmes 134 FRD
291, 254 (1D NV 1991),

. Because these Requests do not specify o form for producing electronicafly stored
information, Opposer will produce it in & form or forms in which it is ordinarily
maintained or in A reasonably usable form or forms either in printout form, or on 8 USH

drive for al} internet/web based crested documents.




7. The objections are appiicable to each and every Intemrogatory

RESFO BJECTIONS TO DOCUMENT REQUE
REQUEST FOR PRODUCTION ND I

All documents demonstrating, providing a description of, and/or otherwise
providing information about each and alf of the type of goods offered under the Poppy's
Mourk,

SPOMSE T ! BROD

Opposer chjects to this request as overly broad, undaly burdensome, vague, and
ambiguoy, in so far as it asks for “all documents™ providing information sbout each and
afl of the poods.  Subject to and without waiving the foregoing, Opposer will produce
documents demanded in this Request, In response to RFP #1 Opposet produces
docutnents 100302 — 100318 {io be found urder tab 1),

T DUCTHD 2

Photographs of each produet bearing or sold under the Poppy’s Mark.
RESPONSE TO UEST FOR PRODUCTION N{Y .2

Oppeser wiil produce documents demanded in this Request. In response to RFP
#2 Opposer produces decuments 100302 - 100318 {to be found under tab 1),

REQUEST FOR PRODUCTIONNQ.3

Representative samples of ail website pages, coupons, promotions, brochures,
Tiiers, sales mesting meterials, broadceast productions (video and pudio), and descriptive
materials in genersl, from the dats of first use to the present, relating to each of the

Poppy’s Gooda.




Represemiatives samples of each type of Label, hang tag, emblem, fastener,
imprinting, fabric, or materials for the POPD's Goods or any cther item showing uss of

POPT's Mark.

Opposer will produce documents demanded in this Request. In response to RFP

#45 Qpposer produces documents 100302 -100318 [TAB 1] 100413 — 100434 [TAB 13].

REQUEST FOR PRODUCTION NO 50
Documents sufficient to identify any prior versions, detivative versions, or

modemizations of the POPPY's Mark used by Opposer.

8] DUCTION NO 50
A dijigent sezrch and reasosisble inguiry has been made in an effort to locate the item

Tequested; and the document never existed,
REQUIEST FOR PRODUCTION NO .51

Documents sufficient to identify al) thind party uses and/or registration of, or
application to regisier, trademarks containing or including the word POPPY'S, POPPY,
POPPL POPL, or any other mark that Oppaser believes is confusingly similar to the
POPT’'s Mark,

OR PRODLS NNO 51
Opposer will produce documents demanded in this Request. In response to RFP

#53 Opposer produces documents 100571 -100574 {TAB 50].

24




- 2
L
Dated: April 28, 2016 . P
|

-%______h\-‘
{lana Makovoz,

5350 Wilshire Blvd, Suite 203,
Heverly Hills, CA 95212
Phone: (310) 975 2565

Attorneys for Victoria Kheel
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CERTIFICATE OF SERVICE

¥ cartify that a true and Recurate copy of the foregoing VICTORIA
KHEEL'S RESPONSES TO LIONSGATE'S FIRST SET RFPs was served by First class
mail, postege prepaid, on Aprit 28, 2016, upen Lions Gate Entertainment Inc.’s sttomey
of record at the following address of record of the USPTO:

Fi' M. Pietrini

Sheppard, Mullin, Richter & Hampton LLP
1501 Avenue of the Stars, Suite 1600 Los Angeles, Californis 90067-6017

poe

Hana Makovoz
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Docket Mo, 0IRS-716933

IN THE UNITEDR STATES PATENT AND TRADEMARK OFFICE
HEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Maiter of Sericl No, 86/346,513
for the mark: POPL Opposition Na. 91-222461
Victoria Kheel, APPLICANT LIONS GATE

Opposer ENTERTAINMENT INC,’S SECOND

jieser, SET OF INTERROGATORIES
Y.

Lions Gate Entertainment Inc.,

Applicant.

Pursuant ta Fed.R.Civ.P. 33 and 37 CER. § 2.120(a)(1), Applicant Lions Gate
Entertainment Inc. (“Applicant”} hereby requests that Opposer Victoria Kheel ("Opposer’)
answer, separately and fully in writing, ender cath and within 30 days from service hereof, the
Interrogatories set {outh belaw. Purssant to Fed R,Civ.P. 26(e), the responses o these
Interrogatories are to be supplemented promptly upon acquisition of further additiona)
information.

L INSTRUCTIONS

If any one or more of these Interrogatories is ot are objected to on the prounds of
privilege, overbreadth, vagueness, or similar ground, Opposer is instructed for each such
Interrogatory to answer the Interrogatory within the 30-day period as narrowed to corform with
the objection. Where Oppoeser lacks knowledge of xact information responsive to an
Interrogataty, Opposcr is instructed tu say so and to answer the Interrogatory to the best of her
present knowledge, to supply the best availabie estimate of the requested information, and to

explain the basis of the estimate.




Unless otherwise stated, the relevant time period for the requests below is Jannary 1,
2040 to the preseat,
These Interrogatories are continuing and Opposer is hereby requasted to supplement her

responses jmmediately whenever she acquires additional infarmation pertinent thereto.

II.  DEFINITIONS

The following dafinitions are applicahie; to terms employed in these Interrogatories, in the
Instructions sccompanying these Interrogatories, and in these Definitions,

L. The term “POPFY 'S Registration™ shall mean and refer to Opposer’s Reg. No.
4,337,279 of POFPY'S,

2. The term “POPPY'S Mark” shall mean and refer to the tradernarck that is the
subject of the POPPY'S Registration.

3. The term “Applicaticn™ shall mean and refer to Applicant's Ser, No. 86/346,313.

4, The singular includes the plural and vice versa; the words “and” and “or” shal] he
construed in both the conjunctive and disjunctive; the word *all” means “any and all;” the word
“any™ means “any aod all.™

a. The terms "relate t," "refer to," "relating to," 2nd "refeming to” should be
construed in their broadest possible sense to mean relating to, concerning, referring 1o, regarding,
containing, identifying, moritoring, constituting, reflecting, embodying, comprising, stating,
dealing with, commenting on, responding to, analyzing, describing, consisting of, discussing,
evidencing, mentioning, pertaining to, ¢iting, summarizing, or bearing any logical or factual
connection with the matter discussedt, as these terms are understood in the broadest sense.

6. As vsed herein, the term “identify” means:

8. as to documents, give their dates, 2 detailed description of the document,

the author theresf, the signee thereof, and specify the person having custady or contra! thereof

2.




h, as to natursl persons, give their full name, business address (o, if not
available, home address) and telephone number, employer, job title, and, if employed by
Registrant, their dates and regniar places of employmant end general duties;

c. as to corporations, give the full name and present or last known address of
the principal place of business of the corporation, identify the officers and directors of the
corparation, and the state of incorporation of the corporation; and

d, as to partnerships, state whether the partnership is a general or limited
partnership, identify the limited and general pariners of the partnership, and state the principal
place of business of the pasinership; and as to joint ventures or other associations, identify all
joint venturers or members of the association and state the principal place of business of the joint
veniute or association.

IlIl. INTERROGATO
ORY NO. 29;

Describe in cetail the role of Poppy's Pantry, Inc., if any, refating to the use and
ownership of the POPPY’S Mark from the date of the filing of the application underlying the
Registration to the present.

Y NO. 3a:

Describe in detail the nature of Opposer’s ownership interest in of management

mespotsibilities for Poppy's Pantry, Inc., if any.

it

Hr

lif




RROGATORY NO_3t:

State whethet Opposer licensed use of the POPPY*S Mark to Foppy Pantry, Inc.

Dated: May 26, 2016 -Q"/L‘Qfé—

Jiil M. Pietrini

Faul A. Bost

SHEPPARD MULLIN RICHTER & HAMPTON LLP
1901 Avenue of the Siars, Suite 1600

Los Angeles, California 90067-6017

Teicphunﬂ: (3103 228-3700

Facsimile: {310)228-3701

Attomeys for Applicant
Lionts (fatz Entertainment Inc.




CERTIFICATE OF SERVICE

I hereby certify that ihis correspondence is being deposited with the United Stales Postal
Service, pastage prepaid, first class mail, in an envelope addressed to:

Itana Makovoz, Esq.
MAKOVOZ LAW GROUP
2350 Wilshire Blvd., Suite 203
Beverly Hills, CA 20212

on this 26th day of May, 2016,

SMREATIELIR |




Docket No. HIRS5-216933

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Matter of Serial No. 86/346,513

for the mark: FOPI Oppaosition No. 91-222461

Victaria Kheel, APPLICANT LIONS GATE
N ENTERTAINMENT INC.'S SECOND
pposer, SET OF REQUESTS FOR ADMISSION
Y.

Lions Gate Entertainment Ine.,

Applicant.

Pursuant 1o Fed R.Civ.P, 36 and 37 CF.R. § 2.120{z){1), Applicant Lions Gate
Entertainment Inc. (“Applicant™) hereby regoesis that Opposer Victoria Kheel {“Opposer™)
admit, within 30 days from the date of service hereof, the truth of the facts set forth herin,

{nless otherwise stated, the relevant time period for the requests for admission (“RFAs")
below i January 1, 2010 to the present,

L DEF] NS

Appiicant incorporates the definitions from its Second Set of Interrogatories to Opposer
served concurrently herewith.

I, REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NG, 112

Poppy's Panity, Inc. is the owner of the POPPY'S Mark,

REGUEST FOR ADMISSION NO. 113:
Poppy’s Pantry, Inc. was the owner of the POPPY’S Mark at the tims the application

ol-




widerlylng the POPPY'S Registration was filed.
EQUE S Q. Hi4:

Oppaoser does not own the POPPY*S Mark,
REQUEST FOR ADMISSION NO. 115:

Opposer did not own the POPPY'S Mark at the time the application underlying the
POPPY'S Registration was filed.
REQUEST FOR ADMISSHIN NO. 1§6:

Poppy's Pantry, Inc. does business under the same “Poppy’s Naturally Clean.”
REQUEST ¥FOR ADMISSION NQ. 117:

Attached as Exhibit A is a true and correct copy of an IRS e-file Signature Authorization
Form | 1205 refleciing Poppy’s Pantry, Inc.'s gross receipts from 2002,

REQUEST FOR ADMISSION NO. 118:

Poppy's Pantry, Inc.’s gross receipts reflected in Exhibit A are eamed from sales of
prodocts offered under the POPPY'S Mark,
REQUEST FOR ADMISSION NO. §1%:

Attached as Exhibit B is a true and correct copy of an IR5 e-fils Signature Authorization
Form 11208 refieciing Poppy’s Pantry, Ine.s gross receipts from 2013

REQUEST FOR ADMISSION NO. 120:

Poppy's Pantry, Inc.’s gross receipts reflected in Exhlbit B are earned from sales of
products offered under the POPPY'S Mark.

REDUEST FOR ADMISSION NO. 12]:

Attached as Exhibit C is a true and correct copy of an IRS e-file Sigaature Authorization

Farm | 1205 reflecting Pappy's Pantry, Inc.'s gross receipts from 2014.




REQUEST FOR ADMISSION NG |42
Poppy’s Pantry, Inc.’s gross receipts refiected in Exhiblt C are carned from sales of

products offered under the POPPY’S Mark.

REQUEST FOR ADMISSION NO. 133:

Attached as Exhibit D is a true and correct copy of an IRS e-file Signature Authorization

Form 112035 reflecting Poppy's Pantry, Inc.’s gross receipts from 200 5.
REQUEST FOR ADMISSION NOQ, 124:

Poppy's Pantry, Inc.’s gross receipts reflected in Exhibit D are carned from sales of
products offered pnder the POPPY'S Mark.
REGUEST FOR ADMISSION NO. 125:

Attached as Exhiblt E is a true and correct copy of the Anticles of Incorporation for
Poppy's Pantry.

O £ NOQ.

Attached as Exhibit F is a true and correct copy of a Centificate of Amendment of

Articles of Incarporatien filed by Opposet on bebalf of Poppy's Pantry.

EST FOY L 137

Attached as Exhihit G is a rue and comect copy of a Statement of Information filed by

Opposer on behalf of Poppy’s Pantry, Inc, on June 1, 2011,

iy

1t}

i




REQUEST FOR ABMISSION NOQ. 128:

Attached as Exhibit H is a true and correct copy of a Statement of Information filed by

Opposer on behalf of Poppy's Pantry, Inc. on Janusary 30, 2016.

Datest: May 26, 2016 p.:,,:e_ ‘Q/Qf'

Jill M. Pietrini

Paul A. Baost

SHEPPARD MULLIN RICHTER & HAMPTON LLP
180} Avenue of the Stars, Suite 1600

Los Angeles, California $0067-6017

Telephone: (310) 228-3700

Facsimile: (310)228.3701

Atterneys for Applicant
Lions Gate Entertainment Inc.




CERTIFICATE OF SERVICE

1 hereby cectify that this corespondence is being deposited with the United States Posta)
Service, poslage prepaid, first class mail, in an envelope addressed 1o

llana Maknvoz, Esq.
MAKGVOZ LAW GROLP
9350 Wilshire Blvd., Suite 2G3
Beverly Hills, CA 90212

on this 26th day of May, 2016,

SMERILTI045802 1
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|
3112517

ARTICLES OF INCORPORATION %{)
FILED

I tha it ol 5
o it Sierg o Ef.gggif Sl

I SEP 18 73
THE NAME OF THIS CORPORATION IS: POPPY'S PANTRY

Il

THE PURPOSE OF THE CORPORATION IS TO ENGAGE IN ANY
LAWFUL ACT OR ACTIVITY FOR WHICH A CORPORATION MAY BE
ORGANIZED UNDER THE GENERAL CORPORATION LAW OF
CALIFORNIA OTHER THAN THE BANKING BUSINESS, THE TRUST
COMPANY BUSINESS OR THE PRACTICE OF A PROFESSION
PERMITTED TO BE INCORPORATED BY THE CALIFORNIA
CORPORATIONS CODE,

.

THE NAME AND ADDRESS IN THE STATE OF CALIFORNIA OF THIS
CORPORATION'S INITIAL AGENT FOR SERVICE OF PROCESS iS:

VICTORIA XHEEL

13407 RAND DRIVE
SHERMAN OAKE, CA, 81423

V.
THIS CORPORATION 1S AUTHORIZED TO ISSUE ONLY ONE CLASS

OF SHARES OF STOCK; AND THE TOTAL NUMBER CF SHARES
WHICH THIS CORPORATION IS AUTHORIZED 7O ISSUE IS 10,000.

Ui K 0

VICTORIA XHEEL, INCORPORATOR
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CERTIFICATE OF AMENDMENT OF of e St 01 Lalferia
ARTICLES OF INCORPORATION MAR 3 2010

The undersigned cerify that: Poppy’s Pantry

Article 1 of the Articles of Incorporation of this corporalion 1s amended 1o read
as follows;

The name of the corporalion is; Poppy's Paniry, ins.

This amendment has been anproved by the board of directors.

The corporation has issued no shares,

We further detlare under penalty of periury under the jaws of the State of

Californie that the matters set forth in this certificate ere true and correct of
our ewn knowledge,

DATE: 2/28/2010

LEtEveas KQLULQ

{Victaria Kheel), President

st

ivrctaria Kheei), Secrelary
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State of California S! E.F33807
Secretary of State FILED
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IN THE UNITED S5TATES PATENT AND TRADEMARK OFFICE BEFORE THE

TRADEMARK TRIAL AND APPEAL BOARD
IN THE MATTER OF TRADEMARK APPLICATION SERIAL NO, 856346513

VICTORIA KHEE
L, Qpposition No: 51-222461
Oppaser, OPPOSER VICTORIA KHEELS
v OBJECTIONS TO APPLICANT
: LIONSGATE'S SECOND SET OF
INTERROGATORIES

LIONS GATE ENTERTAINMENT INC,

Applicant.

Opposer, by and through her undersigned attorneys, and pursuant to Rules 33 and 26 of
the Federal Rules of Civil Procedure, and 37 TE.R § 2.120{a)(1) hereby objects to Lionsgate’s
Second Set of Intenrogatories s follows.

GENERAL DBIECTIONS

1. Pursuant to THMP § 405 03{a) and 37 CFR § 2.128{d)X1), the “iotal number of
writtes interrogateries which a party may serve upon another pmﬁr nursuant to Rute 33 of the
Federal Reles of Civii Procedure, in a proceeding, shall not exceed seventy-five, counting
subparty.” Whereas this first set of interrogatories containg numerous un-numbered subparts,
totaling 75 interrogatories on its own, Opposer herehy objects to all the interrogatories in the
Second Set, and all fiture sets of interrogatories, on the grounds that that they intentionally and
willfully exceed the 75 total [imit in order to burden Opposer with an unnecessary and
Surdensome expenses, unfaily multiplying the costs of this proceeding. Applicent was informed
DECIIVED

R T 03

of such in the chiections to the first set, but persisted in serving a second set.




2. By making the accompanying objections to interrogatories, Opposer doey not
waive, and hereby expressly reserves, her right to assert any and afl objections as to the
admissibility of any respenses into evidence in this actiom, or in any other proceedings, on any
and ail grounds including, but not limited to, competency, refevancy, materiality, and privilege.

3. Opposer chjects tn Applicant’s definition of the temm “document™ to the extent it
appears 1o seek ettorney-client privileged information, atterney-client work product and trial
preparation materials.

4, The objections are appiicabiz to each and every Interrogatory.

BJECTIONS:

INTERROGATORY N(). 29
Describe in detail the role of Poppy's Pantry, Inc., if eny, relating to the use and

ownership of the POPPY’S Mark from the date of filing of the application underlving the

Registration to the present.

OBIECTION TO INTERROGATORY NO. 29
Opposer obiects and declines 1o answer this Interrogatory on: the grounds that the “total

rumber of written interrogatories which e party mzy serve upon another party pursuant to Rule
33 of the Federal Rules of Civil Procedure, in 2 proceeding, shall not exceed seventy-five,
counting subparts,” TBMP § 403.03(a), 37 CFR.§ 2,120{d}1}; see Kellogg Co. v. Nugyet, 16
1.5, P.Q 2d 1468 (P.T.0. June 20, 1990) {(holding "[i]n determining whether a set of
interrogatoties exceeds this limit, each subdivision of separate questions, whether set forth as s

nutmbered or fettered subpart, or as 4 compound guestion or a conjunctive question, i3 counted as




a separete interrogatory .. The Board will look to the substance of the interrogatories in making
its determination on the number thereof and will not be hound by the propounding pany's
awnnbering system.”); TBMP § 405.03(d} (*If an imterrogatory requests information coscerming
muore than one issue, such &y information conceming both *sates and advertising figures,” or both
‘adoption and use,” the Board will count each issus on which information is scught 25 8 sepamate
interrogatory.”; "), THMP § 405 03(d) “if an interrogatory begins with & broad introductory
clausa ("Pescribe fully the facts and circomstancas surmounding applicant's first use of the mark
XYZ, including:”) followed by several subparts (*Applicant’s date of first use of the mark on the
goods fisted in the application,” "Applicant’s data of first use of the mark on such goods in
commerce,” ete.), the Roard will count the broad introductory clause and each subpart gs 8
separate interrogatory, whether or not the subparts are separately designated, [ Note 6,]”; TBPM
§ 405.03(d) ([} an interrogetory includes an initiai question followed by additional questions to
be answered if the first is answered in the affirmative, the initial question and each follow-up
question will be counted as separate interrogatories.™); sew also, Collaboration Properties, fnc. v.
Polycom, 224 FR.ID. 473, 475 (N.D. Cal. 2904} (where interrogatories asked for information
about aif of the accused products, which totaled 26 different products, each such interrogatory
had 28 discrete _mhpam end violated the limitation on the number of interrogatories), Superior
Camme’ns v. Earbugger, Ine, 257 FR.D. 215, 218 {C.D. Cal, 20609} {an interrogatory asking for
“facts; persons; and documents” in actuafity “has af least three discrets subparis™); 1.5 ex rel
Pogue v. Diabetes Treatment Centers of Am., Inc., 2353 F.RD. 521, 527 {D.D.C.2006)
(Interrogatory seeking “all facts supporting Relator's contention that [defendant] was aware of
the itiegal conduct of the medical directors ...; asks Relator to identify each perzon who knew,

end to explain how they knew, of the violations fand] requests that Relator identify all




documents that support the contention as to each medical director” is “meore sccurately counted
ag three zeparate interrogatories.”); Trevino w ACB Am., Inc, 232 FR.D. 612, 614 (N.D. Cal.
2006) (Interrogatory asking defendant to “{ijdentify each person whom you expect to call as an
expert witness at trial, state the subject matter on which the expert is expected to testify and the
substance of the facts and opiniops to which the expert is expected to testify, and provide a
summmary of the grounds for each opinion and the expert's qualifications” constitutes (“three
separate interrogataries.”}

TEME § 402.01 furthet provides “[Note 4.] The parties are expected to take intp account
the principles of proportionality with regard to discovery. [ Note 5.] The scope of discovery in
Botrd proceedings, though, is generaliy narrower then in court proceedings, especially those
involving infringement and/or where both parties have made extensive use of the marks.”) see
also Domond v. 37, 113 11,5P.Q.2d 1264 (P.T.0. Jan. 2, 2015) (stating “When it comes to
serving discovery, the parties are expected to take into account the principies of proportionality
with regard to discovery requests such that the volume of requests does not render them
hamssing and oppressive and are expected fo consider the scope of the requests.)

Applicant already sarved 75 interrogatory requests in the First Set, attempting to disguize
this fact by burdenyomely using numerous subparts in each interrogatory. Applicant wes
informed of such by Opposer's Interrogatory Respontses to the First Set, objecting to any further
requests and preserving her right not to answer and object to any further interrogatories in light
of Applicant’s intentional and willful violations of the Faderal Rules, unfaisty multiplying the
costs of the proceeding, and harassing Opposer.  Applicant persisted in serving still more

interrogatories. In addition, Applicant's ctrrent interrogatory contains two additional discrete




subparts, including esking for (1) “Poppy’s Pantry, Inc., role relating to the use...of the

POPPY 8 Mark™ and (2) Poppy’s Pantry’s ownership of the Poppy's Merk,

INTERRQGATORY NO. 30;
Diescribe in detaif the nsture of Opposer’s cwnership interest in or fmanagement

respansibilities for Poppy s Pantry Inc. if any.

9, ONTO OGATORY NO. 31+

Opposer ohjects and decliaes to answer this Interrpgatory on the grounds that the “total
aumber of written interrogatories which a party may serve upon anather party pursuant tn Rule
13 of the Federal Rudes of Civii Procedurs, in & proceeding, shali not exceed seventy-five,
counting subparts.” TBMP § 405.03{a), 37 CFR § 2.120(d)X1); see Keilopg Co. v. Nugget, 16
U.S.P.0Q .24 1468 (P.T.0. June 26, 1950) (holding “fijn determining whether a set of
interrogstories exceeds this limit, each subdivizion of separate questiong, whether set forth g3 a
numbered or lettersd subpart, or as 4 compound question or a conjunctive question, is counted as
a separate interrogatory ... The Board will Jook tn the substance of the interrogatories in making
its determination on the number therenf and will not be bound by the propounding party’s
rumbesing system.”);, TBMP § 405.03(d) {"If an interogatory requests information concaming
more than one issue, such as informetion concerning both “sales and advertising figures,” erbeth
‘adoption and use,’ the Board will count each issne on which information is sought as s separats
interrngatory.”; "), TBMP § 405.03(d) “if an interrogatary begins with a broad introductory
clause ("Diescribe fully the facts and ciroomstances surrounding spplicant’s first use of the mark

XYZ, including: ") followed by several subparts (" Applicant’s date of first use of the mark on the




goods tisted in the application,” *Applicant’s date of first use of the mark on much ponds in
commerce,” etc.), the Board will count the broad introductory clause and each subpartas s
separate interrogatoty, whether or not the subparts are separaialy designated. [ Note 6.]°; TBPFM
§ 405.03{(d) (“[i]f an interrogatory includes an initial question followed by adiditional questions to
be answered if the first is enswered in the affirmative, the initial question and each follow-up
question wiil be counted as separate interrogatories.™), ses also, Collaboration Properties, Inc, v,
Polycom, 224 FR.D. 473, 475 (N.D. Cal, 2004) {whers interrogatories asked for information
gbout ail of the accused products, which totaled 26 differsat products, each such interrogatory
had 26 discrete subparts and viclated the limitation on the number of imerrogatories); Superior
Camme'ns v, Earkugger, Inc, 25T F.RD. 215, 218 {C.D. Cal. 2009} (an interrogatory asking for
“fzets; persons; and docurments” in actuslity “hes of least fhree discrete subparts™); U.S. ex rel
Popue v. Digbetes Treatment Centers of Am., Inc., 235 FRD. 521, 527 {D.D.C.2006)
(Interrogatory seeking “afl facts supporting Belator's contention that [defendant] was sware of
the illegal conduct of the medical directors ..., asks Relator to identify each person who knew,
and to explain how they knew, of the violations fand] requests that Relator identify all
documents that support the contention 23 to each medical director™ is “more accurately counted
a% three separate interrogatories.”); Trevino v. ACB Am., Inc., 2322 FR.D. 612, 614 (N.D. Cal,
2006) (Interrogatory asking defendant to “[i]dentify each persons whom you expect to call as an
expert witness at trial, state the subject matter on which the expert is expected to testify and the
substance of the facts end cpinions to which the expert iz expected to testify, and provide a
summary of the grounds for each opinion and the expert's qualifications” constitutes (“three

separate imerrogatories.”)




THMP § 402.0% further provides “[Nats 4.] The parties are expected to take into account
the principles of proportionality with regant to discovery. [ Note %] The scope of discovery in
Board proceedings, though, is generally namrower than in court proceedings, especially those
ivoiving infringement andfor where both partics have made extensive use of the merks ™) ses
also Domond v, 37, 113 U.SP.Q.2d 1264 (. T.0. Jan. 2, 2015} {stating “When it comes to
serving discovery, the parties are expected to take into account the principtes of proportionality
with regard to discovesy requests such that the volume of requests does not render them
harassing and oppressive and are expected to consider the scope of the requests.)

Applicant already served 75 interrogatory requests in the First Set, attempting to disguise
this fact by burdensomely using numerous suhparts in each interrogatory. Applicant was
informed of such by Opposer’s Interrogatory Responses to the First Set, obiecting to any further
requests knd preserving her right not to enswer and ebject to any further interrogatories in light
of Applicant’s intentional and willful vicletions of the Federal Rules, unfaicy multiplying the
costs of the proceeding, and karasging Opposer.  Applicant persisted in serving still more
interrogatories.  In addition, Applicant’s interrogatory contales two edditional discrate subparts,
including {1} “Describe in detail the nature of Opposer’s ownership itgerest in ... Poppy’s Pantry

and (2) “Describe in detaif...Opposer’s. .. management responsibilities for Poppy's Pantry.”

INTERROGATORY NO, 3i:
State whether Opposer licensed use of the FOFPY'S Matk to Poppy Pantry, Inc,

OBIECTION TQ INTERROGATORY NO. 31




Ogpposer objects and declines to answer this Interrngatory on the grounds that the “total
number of written interrogatories which a party may serve upon ancther party pursuant fo Rule
33 of the Federal Rules of Civil Procedure, in o proceeding, shall oot exceed seventy-five,
counting subparts.” TBMY § 405.03{a); 37 CFR § 2.120{d)(1); see Kelloge Co. v. Nugge:, 16
U.S.P.Q.2d 1468 (P.T.0. Juge 20, 1990) (holding “filn determining whether a set of
interrogatories exceeds this limit, each subdivision of separate questions, whether set forth ss a
numbered or lettered subpart, or as 8 compound question of # conjunctive question, is courted ay
A separate interrogatory ... The Board will look to the substance of the interrogateries in meking
its determination on the number thereof and will not be bound by the propounding party's
numbeting system.™); TBMP § 405.03(d} (“IF an interrogatory requests information concetning
maore than one issue, such as information concerning both *sales and advertising figures,” ar beth
‘adoption and use,’ the Board wiil count each issue on which information i3 sought as a separate
interrogatory.”; "), TBMP § 405.03(d) “if an interrogatory begins with a broad introductory
cinuse ("Describe fully the facts and circumstances surrounding applicant™s first use of the mark
XYZ, including:™) followed by several subparts ("Applicant’s date of first use of the mark on the
goods listed in the application,” "Applicant’s date of first use of the merk on such goods in
commerce,” etc.), the Board will count the broad introductory clruse aad each subparizs a
geparate interrogatery, whether or not the subparts are separately designated. [ Note 6.7, TEFM
§ 405,03{d) {“{i]f an intersogatory includes an initial question followed by additional questions to
be answered if the first is answered in the affirmative, the initis question end each follow-up
question wil! be counted as separate intetrogetories.™); see also, Colluboration Properties, Inc. v.
Polycom, 224 FRID 473, 475 (N.D. Cal. 2004) (where intervogatories asked for information

ahout all of the pccuszed products, which totafed 26 differsnt products, each such interrogatory




had 26 discrete subparts and viclated the limitation on the number of interrogatories}, Superior
Comme'ns v Earbugyer, Inc., 257 FRD. 215, 218 (C D, Cal. 2009) (an interrogatory asking for
“facts; persong; and documents” in sctuakity “has of least three discrete subparts™);, U785 ex rel.
Pogue v, Diabetes Treatment Centers of Am, Inc., 235 FR.D. 521, 527 {(D.D.C.2006)
{Interrogatory secking “al} facts supporting Relstor's contention that [defandant] was aware of
the itlegal conduct of the medicat directors ...; asks Relator to identify each person who knew,
and to explain how they knew, of the violations fend] requests that Relator identify all
documents that support the contention as to each medical director™ is “mors accurately counted
as three separate interrogatories.”); Trevino w ACB Am., Ine, 232 FR DL 612, 614 (N.Ib. Cal.
2008) (Interrogatory asking defendant to “[i]dentify each person whom you expect tocali as an
expert witneas at trial, state the subject matter on which the expert is expected to {estify and the
substance of the facts and opinions to which the expest is expected to testify, and providea
summery of the grounds for ezch opinion and the experi's qualifications™ constitutes (“three
separate interrogatories.”)

TEMP § 402.01 further provides “[Note 4.] The partics are expected to taks into account
the principies of proportionality with regard to discovery. | Note 5] The scope of discovery in
Board proceedings, though, is generally narrower than in count proceedings, especially those
invelving infisgement and/or where both parties have made extensive use of the marks "} ree
also Domond v. 37, 113 U EP.Q.2d 1264 {P.T.0. Jan. 2, 2013) {stating “When it comes to
serving discovery, the parties are expected 1o take into account the pricciples of proportionality
with regard to discovery requests such that the volume of requests does niot render them

harassing and oppreszive and are expected to consider the scope of the reguests.)




Applicant already served 75 interrogatory requests in the ¥irst Set, attempting to disguize
thia fact by burdensomely using numerous subparts in each interrogatory. Applicant was
informed of such by Opposer’s Interrogatory Responses 2o the First Set, objecting to any further
requests and preserving her oght not to answer and obiect to any further intermogatories in light
of Applicant’s intentiona] and wiilful violations of the Federal Rulsy, unfaidy multiplying the
costs of the proceeding, and harassing Dpposer.  Applicant persisted in serving still more

inmterogatories.

Dated: June 30, 2016

flana Makovoz,

9350 Witshire Blvd, Suite 203,
Beverly Hiils, CA 50212
Phomne: (310) 075 2565

Attomeys for Victoria Kheel
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CERTIFICATE OF SERVICE

I certify that a true and sccurate copy of the foregoing VICTORIA
KHEEL'S OBJECTIONS TO LIONSGATE’S SECOND SET OF INTERROGATORIES wes
served by first class mail, postage prepaid, on June 30, 2016, upon Lions Gate Entertaimmnent
Inc.'s ettorney of record at the following address of record of the USPTO:;

Tl M. Piettini
Sheppard, Muilin, Richter & Hamypton LLP
G01 Avesnue of the Stars, Suite 1600 Los Angeles, Califomis 20067-6017

]
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE

TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER (OF TRADEMARK AFPPLICATION SERIAL NO. 86345513

VICTORIA KHEEL,
Oppaesition No: 91-222451
Opposer, OPPOSER VICTORIA KHEELS
v ORJECTIONS AND RESPONSES TO
~ APPLICANT LIONSGATE'S SECOND

LIONS GATE ENTERTAINMENT INC,

Applicant.

Opposer, by and through her undersigned attorneys, and purstant to Rules 36 and
26 of the Federal Rules of Civil Procedure, aad 37 CER § 2.120{a}{1) hereby responds

and objects ta Lionsgate's Second Set of Requests for Admissions as follows:

ENERAL OBXECTION
i Opposer’s investigaticn and development of all facts and circumstances relating to
this action is ongoing. These responses and productions are made without prejudice to,
and are not a waiver of, Opposer’s right to rely on other facts or documents at trial,
2. By making the accompanying responses and objections, Opposer does not waive,
and hereby expressly reserves, her right to assert any and all objections as to the
admissibility of such documents inta evidence in this action, or in any ofher proceedings,

on any and all grounds including, but not limited to, competency, relevancy, mateniglity,

and privilege. o

SET OF REQUESTS FOR ADMISSIONS




3 The following responses’documents reflect the current state of the Opposer’s
knowledge, understanding and belief respecting matters about which inguiry has been
made. Opposer expressly reserve their right to supplement or modify these responses ar
production with such pertirent information as they may hereafler discover. Inadvertent
disciosure of privileged information shal! not constitmie waiver.

4, Opposer ohiects to Applicant’s Requests, including its definitions (e.g., of the
tenn "document™) to they extent it appear to seek attomey-clisnt privileged information,
attorey-client work produet, trial preparation materials, or to the extent that it purperts to
impaose obligations greater than those set forth in the Federal Rules of Civil Procedure. |

A The objections are applicable to each and every Reguest.
RESPONSES/OBIECTIONS 10 RFA'S

REQUEST FOR ADMISSION NO,. 112
Poppy's Pantry, Inc. is the comer of POPPY*S Mark.

RESFONSE TO REQUEST FOR ADMISSION NO. 112

Deny.

REQUEST FOR ADMISSION NO. 113:

Poppy's Pantry, Inc. is the owner of the POPPY’5 Mark.

RESPONSE TO REQUEST FOR ADMISSION MO, 113;
Deny.

REQUEST FOR ADMISSION NO. 1 14:
Oppaoser does not own the POPPY’S Mark.

RESPONSE TO REQUEST FOR ADMISSHON NO.114:
Deny.




REQUEST FOR ADMISSION NO.115:
Oppoasr did not own the POPPY'S Mark at the tirse the npplication underiying

the POPPY'S Registration was filed.

N; TFOR 5.

Beny.
REQUEST FOR ADMISSIONNO 116:

Poppy’s Paniry Inc,, does business under the name Poppy’s Natutally Clean.
RESPO UEST FOR ADMISSION N} 116

Opposer objects io this Request on grounds that the word “does business under™
are vague and ambignous. Subject to and without waiving the foregoing, Opposer
admits.

REQUEST FOR ADMISSION NO,117;

Attached as Exhibit A is a true and correct copy of an TRS e-file signature

Authorization Formn 11205 refiecting Poppy’s Pantry Inc.’s gross receipts for 2012,

SPOMSE ALY N NGLITEY
Admit.
REOUEST FOR ADMISSION NO.118:

Poppy's Pantry, Inc.’s grogs receipts reflected in Exhibit A are earned {ron: sales
of products offered under the POPPY'S Mark.

RESPONSE TO REQUEST FOR ADMISSION N(.118

Admit.

REQUEST FOR ADMISSION NG 115:

Attached as Exhibit B is 2 true and correct copy of an IRS e-file Signature




Authonzation Form 11208 reflecting Poppy’s Pantry Inc.’s pross receipts from 2013,

RESPONSE TO REQUEST FOR ADMISSION NO. 112

Admit.
UEST.FO SS8ID 20:

Poppy’s Pantry, Inc.’s gross receipts refiected in Exhibit B are earned from sales
of products offered under the POPPY™S Mark.

by 0, 120

Admit.
RECITES MISSIO 121

Attached as Exhibit C is a true and comect copy of an IRS e-file Signature
Authorization Form 11205 reflecting Poppy’s Pantry, Inc."s pross receipts from 2014,
RESPONSE FOR ADMISSION ND.121;

Admit,
RECHJEST FOR ADMISSION MO, 122:

Poppy’s Pantry, Inc.'s gross receipts refiected Exhibit C are earned from sales of
pﬁdm offered under the POPPY™S Mark.
RESP EOR ONNO.122

Admit,
REQUEST FOR ADMISSION NO. 123

Attached a5 Exhibit D iz a true and comect copy of an IRS e-file Signshire
Autherization Form 1120 8 reflecting Poppy's Pantry, Inc."s gross receipts from 2015
RESPONSE TO REQUEST FOR ADMISSION NO 123:

Admit,




REQUEST FOR ADMISSION NO. 124
Poppy’s Pantry, Inc.’s gross receipts reflected in Exhibit I are earned from sales

of products offered under the POPPY’S Mark.
RESPONSE TO REQUEST FOR ADMISSION N0, 124
Admit.
REQUEST FOR ADMISSION NO. 125
Attached as Exhibit E i5 a tnie and correct copy of the Anticles of Incorporation

for Poppy’s Pantry,

RESPONSE T FOR ADMISSTON NO). 125
Admi.

REQUEST ¥FOR ADMISSION WO 126

Attached as Exhibit F is a true and correct copy of a Certificate of Amendment of
Asticles of Incorporation fited by QOpposer on behalf of Poppy’s Pantry.

RESPONSE TO REOUEST FOR ADMISSION NO_ 126
Addmit.

REQUEST FOR ADMISSION NO. 127,

Attached ps Exhibit (i is a true and comect copy of & Statement of Information
filed by Opposer an behalf of Poppy's Pantry, Inc. on June 1, 20i1.

RESPONSE TO REQUEST FOR ADMISSION NO, (27,

Adrait that Exhibit G is true and correct copy of a Statement of Information filed

ot behalf of Poppy’s Pantey, Inc. on June I, 2011, but deny it is signed by Opposer or

anyons,

REQUEST FOR ADMISSION NO. 128;




Attached ag Exbibit H 14 & true and correct copy of a Statement of Information
iiled by Opposer on behall of Poppy’s Pantry, Inc. on January 30, 2016,
ARESPONSE TO REQUEST FOR ADMISSION MO} 128

Adrnit that Exhibit H s 8 true and comect copy of 2 Statement of Information

filed on behalf of Poppy's Paniry, Inc. on January 30, 2016, but deny it is signed by

Opposer or anyone.

Dated: Fane 29, 2016 .QQ\

Lana Makovoz,

9350 Wilshire Blvd, Suite 203,
Beverly Hills, CA 20212
Phone: {(310) 575 2565

Y

Attomeys for Victoria Kheel




CERTIFICATE OF SERVICE

I certify that a true and accurate copy of the foregoing VICTORIA
KHEEL'S RESPONSES TO LIONSGATE'S SECOND SET OF RFAs was served by
first class mail, postage pregaid, on June 30, 2815, upon Lions Gate Entestainment Inc.'s
attorney of record at the foliowing address of record of the USPTO:

Fii M. Fletind
Sheppard, Muilin, Richter & Hampton LLP
1801 Avenue of the Stass, Suite 1600 Los Anpeles, Californta 900676017

V&8

Lapa Makovoz
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Duckat Mo, HIRS-216933

IN THE UNITED STATES PATENT AND TRABEMARK QOFFICE
BLFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Matter of Scrial No. 86/346,513

for ihe muck: POTT Opposiion No. 91-22246

P .a ]
Victoriu Kheel, APPLICANT LIONS GATE
Opposer ENTERTAINMENT INC.’S SECOND
ser. SET OF REQUESTS FOR
, PRODUCTION OF DOCUMENTS AND
- TRINGS

Liens Gate Emertatnment Inc.,

Applivunt.

Pursuant (o Fed R.Civ.P, 34 and 37 CFR. § 2.120ap 1), Applicant Lions Gute
Entertainment Ine. *Appiicant™) hereby requesis that Opposer Victeria Kheel ("Opposer”)
produce and pertnit the inspection and copylng of the documents described herein, regardiess of
whether only a purt of any document meets the description,

L. INSTRUCTIONS

Applicant reguosis 1hat such documents be made aveilable within thinty days afler service
hereof by sending the requested docements tirpugh the LLS. mail service 10 accontpany
Opposer's written response to Applicant’s Second Set of Requests for Production of Documents
and Things (“Reguests™).

Tie Requests are intended to cover all documents and things in the possesston of
Opposer, or subject 1o her eustody and control, or available to Opposer wherever such docurents
and things are located, including, but not limited to, any of Opposer’s offices or any vther office
maintaitied o used by Opposer, Her agents, employees, juinl venturers, partners, independent
contraclors, accountants, or aitomeys, or any other focation whene documents are kepl.

-1~




If any docement covered by the Reguests is withheld for any rewson, on a elaim of
privilege, attomey work product, or ntherwise, Opposer shall provide a listing of such withheld
docirments staling the form of the document withheld, the date of its preparation, the cuthor. cach
addressce oF recipient, the suhject mattar, the reason for which Opposer is withhiolding such
document, the basis for any claim of privilege lor which a document is withhield, und the name
and address of any person ar persons presently laving cusiody or conirol af the sames or atrue
copy thereof.

If documents herein requested cannot be prodiced hecanse they have boen destroyed,
cannot be jocated, vr are otherwise thopght no fenger 10 exisl, please provide a stalement,
indicaling to the best of Opposer’s abifity, the fonm of the document, the dute of #s preparation,
the authar{s), exch addressee or reciptest, and the subjoet matter. Further, the Requests are
continuing regpests. Conseguently, if any of the documents which were not produced or could
nat be produced for the reasons given ahove, or are discovered, ot located, or, for any olher
reason heconie known to Opposer afier responses to these requests are served, then Oppoeser
must inmediately noily Applicant’s attorneys, named below, and make such documents
available Yor inspection and copying.

Einless otherwise stated, the relevant lime perind for the requests below is January 1,
20106 toy the preesent,

IL DEFINITIONS

The following definitions are applicable to terms employed in these Interrogatories, inthe
Instrzetions accompanying these [nterrogarories, and in these Delinitions.
L. The tenn “Opposer™ shall mean and reler to Victoria Kheel, and includes any and

all of her affitiates and uffiliated entities, and her partners, employees, agends, licensees, amd

rad




representatives of the lorczoing, und upy other persan acling oF purporting to zct on behaif of

any of the feregoing.

8 The tern “Registration™ shall mean and refer to Opposer’s Rey. Na. 4.537.279 of
POFFY 'S,
3. The term “POPPYS Murk™ shall mesn and refer o the trademark that is the

sithieet of the Regisiration.
1IY. DOCUMENT REQUESTS
REQUEST FOR PROBUCTION NO. 32:

All documents relating 1o, describing, or evidencing the role of Poppy’s Pantry, Inc.

refuting to the use und ownership of the POPPY’S Murk from the date of the filing ol the
application underlying the Hegistration (o the present.

REQUEST FOR PRODUCTION NO. 53

AH documents reluting to, deserbing, or evideneing the naiure of Opposcr’'s ownership
interest in or management responsthifities for Poppy’s Pantry, Inc,

REGUEST FOR PRODUCTION MO, 54

All documents relating to, describiag, or evidencing the natire of the business conducied

by Poppy’s Pantry, Inc.

i

i

3.




RECRIEST FOR PRODUCTION NO. 5%:

All zpreements or contracts relating to the POPPY'S Mark or any goods offered

thereunder 1o which Poppy's Pantry, Ino. I8 & party.

Duted: August 31, 20i6 m

HHM. Picring

Fun! A Bost

SHEPPARD MULLIN RICHTER & HAMPTON LLP
1901 Avenue of the Sturs, Suite 1600

Los Angeles, California 90067-6017

Telephone: (310) 228-3700

Fucsimile: {316) 228-371

Artorneyy for Applicant
Licee Ciure Mmrertoimment Inc.




CERTIFICATE OF SERYICE

I hereby certily that LS cottespondenee is being deposited with the United States Postal
Service, postige prepaid, first class mail, in an envelope addressed to

Hima Makovor, Esg.
MAKOVOZ LAW GROUP
Q350 Wilshire Rlvd | Suite 203
Boverly Hills, CA %0212

o this 31st day of Aueuse, 2016

. == e

-

éﬁndu Smith ~ =

MRIBH AT37020 §
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF TRADEMARK AFPLICATION SERIAL NO, 86346313

VICTORIA KHEEL,
Opposition No: 91-222446]
Opposer, OFPOSER VICTORIA KHEELS
v OBIECTIONS AND RESPONSES TO
APPLICANT LIONSGATE'S SECOND

SET REQUESTS FOR FRODUCTION OF

Applicant.

Opposer, by end through her undersigned attorneys, and pursuant to Rules 34 and
26 of the Federal Rules of Civil Procedure, and 37 C.F.R § 2.120(a}(1) hereby responds

and ohjects to Lionsgate’s Second Set of Requests for Production of Documents and

Things as follows:

BIECTIO
1. Opposer objects to the Requests for Production to the exient they confusingly

state “the following definitions ars applicable to terms employed in these InterTogatories,
in tite Instructions accompanying these Interrogatories, and in these Definitions.” These
are not Interrogatories. These are Raquests for Production ;

2. Opposer's investigation and development of all facts and circumstances

relating to this action is ongoing. These responses and productions are made without




prejudice to, and are not a waiver of, Opposer’s right o rely on other facts or decurnents
at trial.

k} By making the accomtpanying responses and objections, Oppuoser does not
waive, antd hereby expressly reserves, her right to assert any and all chiections as to the
admissibility of such documents into evidence in this action, or in any other proceedings,
on any and all grounds including, but not liméted to, competency, relevancy, matenality,
and privilege.

4, The following responses/documents reflect the current state of the
Opposer’s knowledge, understanding and belief respecting matters about which inquiry
haa been made. Opposer expressly neserve their right o supplement or modify these
responses of production with such perfinent information as they may hersafler discover,

5. Opposer objects 1o Applicant’s Requests, including its defimitions (e g., of
the teren “Opposer”™) to they extent it appears to sesk attorney-client priviteged
information, sitomey-client work product, documents that were prepared foror ln
anticipatian of litigatian, or to the extent that it purperts to impose ohilgations
preater than those set forth in the Federal Rules of Clvil Procedure.

B, Opposer objects to the Requests for documents that the requesting party
has equal shility to obfain finm public sources, on the grounds that Gpposer is pot the
panty in “cantrot” of such documents, See Estate of Young Through Young v. Holmes
134 FRD 291, 294 (D NV 1991},

7. Becauss these Requests do not specify a form for producing electronicatly

stored information, QOpposer will produce it in a form or forms in which it is ordinarily




smaintaitied or in & reasonatily usabls form or forms sither in printout form, or on a USB

drive for al) internet/web based created documents.

8. The objections are applicable to each and every Request

RESPONSES/OBJECTIONS TO DOCUMENT REQUESTS

REOUEST FOR PRODUCTION N0 .52

All documents relating to, describing or evidencing the role of Poppy’s Pantry
Inc., refatinig to the nse and ownership of the POPPY'S Mark from the date of the filing
of the application undeslying the Registration to the present.

RESPONSE TOREQUEST FOR PRODUICTION Ni3 52
Opposer objects to this request as overly broad, unduly burdensome, vague, and

ambiguous, in so far as it asks for “all documents relating to use or ownership of the
POPPY'S Mark.” Subject to and without waiving the foregoing, conceming use of the
mark, Opposer has elready produced documents 100352 ~ J00318 [TAB 1], As for
ownership of the POPPY’S Mark, a diligent search and reasonable inquiry has been made
in an effort to locate the item requested and the document never exigted.
REQUEST FOR PRODUCTION NO. A3

All documents relating to, describing, or evidencing the nature of Opposer’s
cwnership interest in or management responsibilities of Poppy's Pantry Ing.,

OMSE TORE ST FOR PRODUCTION NG 53

Opposer has already produced documents 100516-100517 {TAB 26}, Further,

Opposer produces documents 100571,




FORP O NO.54

All documents relating to, describing, or evidencing the sature of the business

conducted by Poppy's Pantry, Inc,,

RESPONSE TO REQUEST FOR PRODUCTION NO . 54

Opposer objects fo this request a3 overly broad, unduly burdensome, vague, and
ambiguous, in zo fer as it asks for “all documents™ relating to, describing, or evidencing
the “nature of the business.” Subject to and without waiving the foregoing, Opposer has
elready produced 100302-100317 {TAB 1] and 100516-100517 [TAB 26).

RO 55
All sgreements of coniracts relating to the POPPY" 8 Mark or any goods offered

thereunder to which Poppy’s Pantry is a pany.

Opposer objects to this request as overly broad, unduly burdensome, vague, and
ambiguous, in so far as it asks for “relating to the POPPY™S Mark” Subject to and
without waiving the foregoing, & dilipent search and reasonable inquiry has been madein

an zfTort 1o Jocate the item requested and the docwument never existed.

Dated: October 4, 2016 &

llana Makovoz,

8350 Wilshire Blvd, Suite 203,
Beverly Hills, CA 90212
Phone: {310) 975 2565

Attorneys for Victoria Kheel




CERTIFICATE OF SERVICE

I certify that a true and accurate copy of the foregoing VICTORIA
KHEEL'S RESPONSES TO LIONSGATE'S SECOND SET BFPs was served by first
ciass mail, postags prepaid, on October 8, 20186, upon Lions Gate Enterteinment Ine.'s
attormey of zecord at the following address of recond of the USPTO:

Jill M, Fietrini
Sheppard, Mullin, Richter & Hampton LLP
1901 Averme of the Stars, Suite 1600 Los Angeles, {alifornia S0067-6017

Tiana Makovoz
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Exhibit H




. Poppy's:Naturally Clean 4/27/18,11:08 PM
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100% chemicakfres end bindagradabis,
They are froe of artficial dyes and fragrances.

HOME PRODUCTS WHERE TO BUY WHOLESALE
ABOUT US CERTIFICATIONS CONTACT US

0000

100302

hitp/Awww.poppysnaturaliyoiean.com/ é . Page 1 of 2
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Poppy's‘Naturally Clean 4/27118, 11:08 PM
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Poppy's Naturally Clean products are:

Biodegradable, Compostable, All Natural, Non Toxic, Chemical Free, and Eco-Friendly.

006006

()

v 100303

hittp:/Averw.poppysnaturallyciean.com/ Page20of2




. Products ~ Poppy's Naturally Clean 4127116, 11:00 PM
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100% chemicahfres and blodegradsble.
They are free of artificial dyes and fragrances.

* Conpley e for o yourchiren,yur e,

HOME PRODUCTS WHERE TO BUY WHOLESALE
ABOUT US CERTIFICATIONS CONTACT US

:IPOPPY;

i *NATURALLY C1LX
i

4 LAUNDRY POW

LAVENDER SCENT

HOUSEHOLD LAUNDRY BATH & BODY PETS
CLEANERS

REFILLS

“ . 100304 |
http:/Avww.poppysnaturailynisan.com/products/ ‘ Page 10f2




Where To Buy — Poppy's Naturally Clean 4/27/16, 11:08 PM
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mﬁmmuddNHqﬂmﬂunmu
Completely safe for you, your children, your pets
sansitive Immune systems, and the environmant.

HOME PRODUCTS WHERE TO BUY WHOLESALE
ABOUT US CERTIFICATIONS CONTACT US

Brick & Mortar E-Commerce

0000

= 100305

hitp:/Avew.poppysnaturaliyciean somAwhere-to-buy/ Page 1 of 1




HOUSEHOLD CLEANERS — Poppy's Naturally Clean 42716, 11:10 PM
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p—

POPEY SRRc=—c—3

for children,
*NATURALLY CLEAN® oy i e i v

HOME PRODUCTS WHERE TO BUY WHOLESALE
ABOUT US CERTIFICATIONS CONTACT US

é & um
i SPRA CLEA.HB
@ g=~ T
O ——:
ALL PURPOSE CLEANING POWDER GLASS & MIRROR SPRAY CLEANER
$5.99 $5.99

TOILET BdWL CLEANER DISHWASHING LIQUID MARBLE & GRANITE SPRAY CLEANER
$8.99 $8.99 $4.99
(_ dtp/www poppysnaturaliycisan.com/housshoid-clsanen/ Page 10f2

» 100306




HOUSEHOLD CLEANERS — Poppy's Naturally Clean 472716, 11:10 PM

.

MICROFIBER CLEANING CLOTHS YOGA MAT CLEANING SET OFF-KEY! COMPUTER KEYBOARD
$8.99 $1399 CLEANING SET
o9

o ttp:/Arew.poppysnatunaliysisan.comMousshold-cleanan/ Page20f2

* 1003017




» LAUNDRY — Poppy's Naturally Clean 42716, 11:11 PM
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ompletaly safe for you, your children, your pets,
sensiive Immume sysisms, and the environment.

- AVl vl v () mnmummuw

HOME PRODUCTS WHERE TO BUY WHOLESALE
ABOUT US CERTIFICATIONS CONTACT US

: POPPY,

8 *NATURALLY CLE
" LAVENRDFR SCENT

LAUNDRY POWDER LAVENDER DRYER POUCHES
$14.99 $5.99

A\

100308

http:/Avww.poppysnaturallycisan.comAsundry/ ' Page tof 1




BATH & BODY — Poppy's Naturally Clean 4/2716, 11:11 PM
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IS qunmum
. @,\\
| 'nqnlnld

HOME PRODUCTS WHERE TO BUY WHOLESALE
ABOUT US CERTIFICATIONS CONTACT US

EEPOY’S ATRALYC
- TUB TEAS

(o) e
------------------

ALOE VERA HAND & BODY TUB TEAS
SOAP $5.99
$7.99

000600

hitp:/Avww.poppysnaturailyclean.oom/bath-body/ .' 100303 Page 1 of 1




- PETS — Poppy’s Naturally Cisan 4/27/18, 11:11 PM

 Poppy's Netural Cloen products are ‘cerlied
100% chemicalfres and

biodegradshln.
maudmmum

HOME PRODUCTS WHERE TO BUY WHOLESALE
ABOUT US CERTIFICATIONS CONTACT US

@,

ACCIDENTS HAPPEN! SPRAY CLEANER - ACCIDENTS HAPPEN! SPRAY CLEANER - ACCIDENTS HAPPEN! SPRAY CLEANER -

1602 3202 6402
$5.99 $mes $21.99

me s nsass anwsss gy
T N N R
TR WAL K B
-, S AT

- A WA S re v S W BT W e @reren

=a

-
FLUSHABLE DOG POOP BAGS ACCIDENTS HAPPEN SPRAY CLEANER - 1
i $1290 GALLON
C s329
Matp/Awww poppysnaturaliyciean.com/peta/ o. 100310 Page 1012




' REFILLS — Poppy's Naturally Clean 4/2T186, 11:12 PM
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Compledaly safe for you, your children, your pels,
senaliive mmune systams, and the emironment

HOME PRODUCTS WHERE TO BUY WHOLESALE
ABOUT US CERTIFICATIONS CONTACT US

Aloe Vera Liquid Hand & Body

Soap Refill
$25.00

0000

hittp//www.poppysnaturlyclean.comrefila/ o. 100311 Page1of 1




- About Us ~ Poppy’s Naturaily Clean 4/27/46, 11:17 PM
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HOME PRODUCTS WHERE TO BUY WHOLESALE
ABOUT US CERTIFICATIONS CONTACT US

OUR MISSION:

., 100312 Page 10f3

http/Awww.poppysnaturaliyclean.com/about-us/




About Us = Poppy’s Naturally Clsan

THE USA.

POPFY

www.naturalverifiers.com

www.leapingbunny.org

NATURAL
__verlflers;-

Bimted States Patent axd Ecademark Ofhice

Poppy's
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Rep: Na. 483700
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http/Awww.poppysnaturallyciean.com/about-ua/

TERMS OF SERVICE:

SHIPPING

ORDERING

RETURNS & CANCELLATIONS

PRIVACY & SECURITY

. 100313

4/27116,11:17 PM

Page20t3




" About Us ~ Poppy’s Naturally Clean 4727116, 11:17 PM
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Coertificatiohs — Poppy’s Naturally Clean

HOME

PRODUCTS
ABOUT US

42716, 1117 PM

Mﬁmmmmmm
sanslliv '_mmm,-dmmnm

WHERE TO BUY
CERTIFICATIONS

WHOLESALE
CONTACT US

OUR CERTIFICATIONS:
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" Certifications — Poppy's Naturally Clean 472716, 11:17 PM
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www.naturalverifiers.com
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Contact Us — Poppy's Naturally Clean

HOME PRODUCTS
ABOUT US

WHERE TO BUY
CERTIFICATIONS

WHOLESALE
CONTACT US

4/27H8, 11:17 PM

CONTACT US:

hitp://Mmww.poppysnaturallyclean.com/contact-us/
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Contact Us — Poppy's Naturally Clean 412718, 1137 PM
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3ii2517
ARTICLES OF INCORPORATION

L. SEP 1 8 2009
THE NAME OF THIS CORPORATION IS: POPPY’'S PANTRY

THE PURPOSE OF THE CORPORATION IS TO ENGAGE IN ANY
LAWFUL ACT OR ACTIVITY FOR WHICH A CORPORATION MAY BE
ORGANIZED UNDER THE GENERAL CORPORATION LAW OF
CALIFORNIA OTHER THAN THE BANKING BUSINESS, THE TRUST
COMPANY BUSINESS OR THE PRACTICE OF A PROFESSION
PERMITTED TO BE INCORPORATED BY THE CALIFORNIA

CORPORATIONS CODE.
fil.

THE NAME AND ADDRESS IN THE STATE OF CALIFORNIA OF THIS
CORPORATION'S INITIAL AGENT FOR SERVICE OF PROCESS IS:

VICTORIA KHEEL
13407 RAND DRIVE
SHERMAN OAKS, CA. 91423
V.
THIS CORPORATION IS AUTHORIZED TO ISSUE ONLY ONE CLASS

OF SHARES OF STOCK; AND THE TOTAL NUMBER OF SHARES
WHICH THIS CORPORATION IS AUTHORIZED TO ISSUE IS 10,000.

VICTORIA KHEEL, INCORPORATOR

100316
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State of California
Secretary of State

I, DEBRA BOWEN, Secretary of State of the State of
California, hereby certify:

That the attached transcript of | page(s) was prepared by and
in this office from the record on file, of which it purports to be a copy, and

that it is full, true and correct.

IN WITNESS WHEREOF, | execute this
certificate and affix the Great Seal of the
State of California this day of

%mk Broea_

DEBRA BOWEN
Secretary of State

106517

-5 OSP0s 99733

Sec/State Form CE 108 (REV 1/2007)
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Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 86090175
Filing Date: 10/12/2013

NOTE: Data fields with the * are mandatory under TEAS Plus. The wording "(if applicable)"" appears where the field is only mandatory
under the facts of the particular application.

The table below presents the data as entered.

TEAS Plus | YES

MARK INFORMATION ‘

*MARK Poppy's

*STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

LITERAL ELEME;JAT> Poppy's

*MARI; STATEMENT ﬁ Thelmark consists of s.tandard characters, without claim to any
particular font, style, size, or color.

REGISTER Principal " -

AAPPLICANT INFORMATION

*OWNER OF MARK 7 Kheel, Victoria

*STREET 13407 Rand Dr.

*CITY Sherman Oaks

*STATE California

(Required for U.S, applicants)

United States

*ZIP/POSTAL CODE
{Required for U.S. applicants only)

91423

310-770-0348

PHONE
FAX 1-877-676-7797
EMAIL ADDRESS poppysnaturallyclean@gmail.com

AUTHORIZED TO COMMUNICATE VIA EMAIL

Yes

WEBSITE ADDRESS

www.poppysnaturallyclean.com

LEGAL ENTITY INFORMATION

*TYPE

INDIVIDUAL

* COUNTRY OF CITIZENSHIP

United States

GOODS AND/OR SERVICES AND BASIS INFORMATION




§ *INTERNATIONAL CLASS

003

*IDENTIFICATION

All purpose cleaning preparations; All-purpose cleaners; Bath
soaps; Carpet cleaning preparations; Cleaning agents and
preparations; Cleaning preparations; Cleaning preparations for
household purposes; Dish detergents; General purpose
cleaning, polishing, and abrasive liquids and powders; Glass
cleaning preparations; Granulated soaps; Hand soaps;
Household cleaning preparations; Laundry soap; Leather
cleaning preparations; Liquid soaps for hands, face and body;
Odor removers for pets; Oven cleaners; Pet stain removers;
Powder cleaners for metals, ceramics and carpets; Soap
powder; Soaps for household use; Soaps for personal use;
Soaps for toilet purposes

*FILING BASIS

| SECTION 1(a)

FIRST USE ANYWHERE DATE

At least as early as 07/12/2010

FIRST USE IN COMMERCE DATE

At least as early as 07/12/2010

SPECIMEN
FILE NAME(S)

WTICRS\EXPORT16MMAGEOUT
16\8601\901\86090175\xml1\ FTK0003.JPG

SPECIMEN DESCRIPTION

scanned/digitally photographed tags or labels

ADDITIONAL STATEMENTS INFORMATION

*TRANSLATION
(if applicable)

*TRANSLITERATION
(if applicable)

*CLAIMED PRIOR REGISTRATION
(if applicable)

*CONSENT (NAME/LIKENESS)
(if applicable)

*CONCURRENT USE CLAIM
(if applicable)

CORRESPONDENCE INFORMATION

(Required for U.S. applicants)

| *NAME Kheel, Victoria

§, *STREET 13407 Rand Dr.

§ FCITY Sherman Oaks
*STATE California

United States

% *TOTAL FEE PAID

*COUNTRY
*ZlP/POSTAL CODE 91423
PHONE 310-770-0348
FAX 1-877-676-7797
*EMAIL ADDRESS poppysnaturallyclean@gmail.com
*AUTHORIZED TO COMMUNICATE VIA EMAIL Yes
FEE INFORMATION
NUMBER OF CLASSES 1
FEE PER CLASS 275
1275




SIGNATURE INFORMATION

* SIGNATURE /victoria kheel/
* SIGNATORY'S NAME Victoria Kheel
#* SIGNATORY'S POSITION § Owner

\ SIéﬁ;beY's PHONE NUMBER ; 310-770-0348

i

* DATE SIGNED 110/12/2013




Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 86090175
Filing Date: 10/12/2013

To the Commissioner for Trademarks:

MARK: Poppy's (Standard Characters, see mark)
The literal element of the mark consists of Poppy's.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Victoria Kheel, a citizen of United States, having an address of
13407 Rand Dr.
Sherman Oaks, California 91423
United States

requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal Register
established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended, for the following:

For specific filing basis information for each item, you must view the display within the Input Table.

International Class 003: All purpose cleaning preparations; All-purpose cleaners; Bath soaps; Carpet cleaning preparations; Cleaning agents
and preparations; Cleaning preparations; Cleaning preparations for household purposes; Dish detergents; General purpose cleaning, polishing,
and abrasive liquids and powders; Glass cleaning preparations; Granulated soaps; Hand soaps; Household cleaning preparations; Laundry soap;
Leather cleaning preparations; Liquid soaps for hands, face and body; Odor removers for pets; Oven cleaners; Pet stain removers; Powder
cleaners for metals, ceramics and carpets; Soap powder; Soaps for household use; Soaps for personal use; Soaps for toilet purposes

In International Class 003, the mark was first used by the applicant or the applicant's related company or licensee predecessor in interest at least
as early as 07/12/2010, and first used in commerce at least as early as 07/12/2010, and is now in use in such commerce. The applicant is
submitting one(or more) specimen(s) showing the mark as used in commerce on or in connection with any item in the class of listed goods and/or
services, consisting of a(n) scanned/digitally photographed tags or labels.

Specimen Filel

For informational purposes only, applicant's website address is: www.poppysnaturallyclean.com
The applicant's current Correspondence Information:

Kheel, Victoria

13407 Rand Dr.

Sherman Oaks, California 91423

310-770-0348(phone)

1-877-676-7797(fax)

poppysnaturallyclean@gmail.com (authorized)

A fee payment in the amount of $275 has been submitted with the application, representing payment for 1 class(es).
Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by fine or imprisonment, or both, under
18 U.S.C. Section 1001, and that such willful false statements, and the like, may jeopardize the validity of the application or any resulting
registration, declares that he/she is properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to be
the owner of the trademark/service mark sought to be registered, or, if the application is being filed under 15 U.S.C. Section 1051(b), he/she
believes applicant to be entitled to use such mark in commerce; to the best of his/her knowledge and belief no other person, firm, corporation, or




association has the right to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to be likely,
when used on or in connection with the goods/services of such other person, to cause confusion, or to cause mistake, or to deceive; and that all
statements made of his/her own knowledge are true; and that all statements made on information and belief are believed to be true.

Signature: /victoria kheel/ Date Signed: 10/12/2013
Signatory's Name: Victoria Kheel
Signatory's Position: Owner

RAM Sale Number: 86090175
RAM Accounting Date: 10/15/2013

Serial Number: 86090175

Internet Transmission Date: Sat Oct 12 21:04:50 EDT 2013

TEAS Stamp: USPTO/FTK-XXX XXX . XXX XXX-20131012210450
802560-86090175-500cae95621259317a8599bf
afc83582b654ca49e33a9a084e29¢0d094693e35
-CC-8011-20131012191201973478
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Docket No. 01RS- 216933

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Matter of Application No. 86/346,513

for the mark: POPI Opposition No. 91-222461

APPLICANT LIONS GATE
ENTERTAINMENT INC.’S FIRST
AMENDED ANSWER TO OPPOSER
VICTORIA KHEEL’S FIRST AMENDED
NOTICE OF OPPOSITION AND
COUNTERLCAIM

Victoria Kheel,
Opposer,
v.
Lions Gate Entertainment Inc.,

Applicant.

Applicant Lions Gate Entertainment Inc. (“Applicant” and “Counterclaimant”), by and
through its counsel, responds to the First Amended Notice of Opposition (“Opposition”) filed by
Opposer Victoria Kheel (“Opposer” and “Counter-defendant’) as follows:

In response to the preliminary paragraph of the Opposition, Applicant admits that it filed
Application Serial No. 86/346,513 (the “Application”) for the trademark POPI, but denies that
Opposer will be damaged by the Application or its registration. Applicant lacks sufficient
information or belief to admit or deny any remaining allegations contained in the preliminary
paragraph of the Opposition, and therefore denies each and every such allegation.

1. Applicant admits that, according to information available to it on <uspto.gov>,
Opposer is listed as the owner of the standard character mark POPPY’S, in International Class
35, U.S. Reg. No. 4,537,279 (the “Registration”), filed in the U.S. Patent & Trademark Office
(“PTO”) on October 12, 2013, for the following goods: “All purpose cleaning preparations; All-
purpose cleaners; Bath soaps; Carpet cleaning preparations; Cleaning agents and preparations;
Cleaning preparations; Cleaning preparations for household purposes; Dish detergents; General

purpose cleaning, polishing, and abrasive liquids and powders; Glass cleaning preparations;

SMRH:479621363.2



Granulated soaps; Hand soaps; Household cleaning preparations; Laundry soap; Leather cleaning
preparations; Liquid soaps for hands, face and body; Odor removers for pets; Oven cleaners; Pet
stain removers; Powder cleaners for metals, ceramics and carpets; Soap powder; Soaps for
household use; Soaps for personal use; Soaps for toilet purposes.” Applicant admits that,
according to information available to it on <uspto.gov>, the Registration issued on May 27,
2014. Applicant denies that emphases used by Opposer in her description of the goods recited in
the Registration are used in the actual recitation of goods the Registration. Applicant lacks
sufficient information or belief to admit or deny the allegations contained in paragraph 1 of the
Opposition, and therefore denies each and every such allegation.

2. Applicant denies the allegations contained in paragraph 2 of the Opposition.

3. Applicant admits that it was aware of the Registration when its licensee began
selling soap under the POPI mark. Applicant lacks sufficient information or belief to admit or
deny the remaining allegations contained in paragraph 3 of the Opposition, and therefore denies
each and every such allegation.

4. Applicant admits that it filed the Application on July 24, 2014 in International
Class 3 for “Cosmetics; cosmetic preparations for body care; nail polish; nail decals; bath
crystals; bath gel; bath oil; bath salts; body lotion; cream soaps; fragrances; moisturizing creams;
shaving soap; soaps for personal use.” Applicant denies that the emphases used by Opposer in
her description of the goods recited in the Application are used in the actual recitation of goods
the Application.

5. Applicant admits that it filed the Application pursuant to 15 U.S.C. § 1051(b) and
that its authorized licensee has used the POPI mark on soap in commerce. Applicant denies the

remaining allegations contained in paragraph 5 of the Opposition.

SMRH:479621363.2 -2-



6. Applicant admits that the PTO issued an office action refusing registration of the
Application on August 25, 2014, and that Paragraph 6 contains quotes taken out of context from
that office action.

7. Applicant admits that the PTO issued an office action refusing registration of the
Application on August 25, 2014, and that Paragraph 6 contains a quote taken out of context from
that office action. Applicant denies that the emphases used by Opposer in her quotation of the
office action are used in the actual office action.

8. Applicant admits that the PTO issued an office action refusing registration of the
Application on August 25, 2014, and that Paragraph 8 contains a quote taken out of context from
that office action. Applicant denies that the emphases used by Opposer in her quotation of the
office action are used in the actual office action.

9. Applicant admits that the PTO issued an office action refusing registration of the
Application on August 25, 2014, and that Paragraph 9 contains a quote taken out of context from
that office action.

10. Applicant admits that on December 3, 2014, Dan Hadl, Senior Vice President of
Opposer, executed an Optional Declaration in Support of Trademark Application Filed Via
Electronic Means in support of the Application, and that said declaration contained a typographic
error by stating “Class 9” instead of “Class 3.”

11. Applicant admits that it, through its attorney, submitted a response to the August
25, 2014 office action on March 2, 2015, and that Paragraph 11 contains quotes taken out of
context from that office action response.

12. Applicant denies the allegations contained in paragraph 12 of the Opposition.

13. Applicant denies the allegations contained in paragraph 13 of the Opposition.

14. Applicant denies the allegations contained in paragraph 14 of the Opposition.
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15. Applicant admits that it, through its attorney, submitted a response to the August
25, 2014 office action on March 2, 2015, and that Paragraph 15 contains a quote taken out of
context from that office action response. Applicant lacks sufficient information or belief to
admit or deny the allegations contained in paragraph 15 of the Opposition, and therefore denies
each and every such allegation.

16. Applicant denies the allegations contained in paragraph 16 of the Opposition.

17. Applicant admits that the domain name <popisoap.com> automatically redirects
web browsers to <chivasskincare.com/oitnb>. Applicant admits that Paragraph 17 contains
quotes taken out of context from <chivasskincare.com/oitnb>. Applicant is unable to verify the
authenticity of Exhibit C because Opposer has not clearly marked it as an attachment to the
Opposition. Applicant denies the remaining allegations contained in paragraph 17 of the
Opposition.

18. Applicant admits that Paragraph 18 contains quotes taken out of context from
<chivasskincare.com/faq>. Applicant is unable to verify the authenticity of Exhibit B because
Opposer has not clearly marked it as an attachment to the Opposition. Applicant denies the
remaining allegations contained in paragraph 18 of the Opposition.

19. Applicant admits that Paragraph 19 contains quotes taken out of context from
<chivasskincare.com/faq>. Applicant is unable to verify the authenticity of Exhibit B because
Opposer has not clearly marked it as an attachment to the Opposition. Applicant denies the
remaining allegations contained in paragraph 19 of the Opposition.

20. Applicant denies the allegations contained in paragraph 20 of the Opposition.

21. Applicant denies the allegations contained in paragraph 21 of the Opposition.

22. Applicant lacks sufficient information or belief to admit or deny the allegations

contained in paragraph 22 of the Opposition related to the definition of “distinguishable” in the
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Cambridge Dictionary, and therefore denies this allegation. Applicant denies the remaining
allegations contained in paragraph 22 of the Opposition.

23. Applicant admits that it, through its attorney, submitted a response to the August
25, 2014 office action on March 2, 2015, and that Paragraph 23 contains a quote taken out of
context from that office action response. Applicant denies that the emphases used by Opposer in
her quotation of the office action response are used in the actual office action response.

24, Applicant admits that Paragraph 24 contains a quote taken out of context from
<chivasskincare.com/oitnb>. Applicant is unable to verify the authenticity of Exhibit C because
Opposer has not clearly marked it as an attachment to the Opposition. Applicant denies the
remaining allegations contained in paragraph 24 of the Opposition.

25. Applicant denies the allegations contained in paragraph 25 of the Opposition.

26. Applicant admits that it, through its attorney, submitted a response to the August
25, 2014 office action on March 2, 2015, which response included, as an attachment, a printout
from Opposer’s website. Applicant is unable to admit or deny what documents were included in
the contents of the PTQO’s file for the Application, and, therefore denies this allegation.
Applicant denies the remaining allegations contained in paragraph 26 of the Opposition.

27. Applicant denies the allegations contained in paragraph 27 of the Opposition.

28. Applicant denies the allegations contained in paragraph 28 of the Opposition.

29. Applicant denies the allegations contained in paragraph 29 of the Opposition.

30. Applicant denies the allegations contained in paragraph 30 of the Opposition.

31. Applicant denies the allegations contained in paragraph 31 of the Opposition.

32. Applicant denies the allegations contained in paragraph 32 of the Opposition.

33. Applicant admits that the PTO issued an office action refusing registration of the

Application on August 25, 2014, and that Paragraph 33 contains a quote taken out of context

SMRH:479621363.2 -5-



from that office action. Applicant denies the remaining allegations contained in paragraph 33 of
the Opposition.

34. Applicant denies the allegations contained in paragraph 34 of the Opposition.

35. Applicant denies the allegations contained in paragraph 35 of the Opposition.

36. Opposer has not defined the phrase “POPI Soap website” and, therefore,
Applicant lacks sufficient information or belief to admit or deny the allegations contained in
paragraph 36 of the Opposition, and therefore denies each and every such allegation.

37. Applicant denies the allegations contained in paragraph 37 of the Opposition.

38. Applicant admits that whether the sound of Applicant’s and Opposer’s marks is
the same is a fact that can be proven true or false. Applicant denies the remaining allegations
contained in paragraph 38 of the Opposition.

39. Applicant denies the allegations contained in paragraph 39 of the Opposition.

40. Applicant denies the allegations contained in paragraph 40 of the Opposition.

41. Applicant is unable to verify the authenticity of Exhibit D because Opposer has
not clearly marked it as an attachment to the Opposition. Applicant denies the remaining
allegations contained in paragraph 41 of the Opposition.

42. Opposer has not defined the phrase “POPI Soap website” and has not clearly
marked Exhibit D as an attachment to the Opposition and, therefore, Applicant lacks sufficient
information or belief to admit or deny the allegations contained in paragraph 42 of the
Opposition, and therefore denies each and every such allegation.

43.  Applicant denies the allegations contained in paragraph 43 of the Opposition.

44. Applicant denies the allegations contained in paragraph 44 of the Opposition.

45. Applicant denies the allegations contained in paragraph 45 of the Opposition.

46. Applicant denies the allegations contained in paragraph 46 of the Opposition.
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47. Applicant denies the allegations contained in paragraph 47 of the Opposition.
48. Applicant denies the allegations contained in paragraph 48 of the Opposition.
49. Applicant denies the allegations contained in paragraph 49 of the Opposition.
50. Applicant admits that it, through its attorney, submitted a response to the August
25, 2014 office action on March 2, 2015, and that Paragraph 50 contains edited quotes taken out
of context from that office action response, and that Applicant submitted the office action
response in support of its position that the Application should mature to registration. Applicant
denies that the emphases used by Opposer in her quotation of the office action response are used
in the actual office action response. Applicant denies the remaining allegations contained in
paragraph 50 of the Opposition.
51. Applicant denies the allegations contained in paragraph 51 of the Opposition.
52.  Applicant denies the allegations contained in paragraph 52 of the Opposition.
53. Applicant denies the allegations contained in paragraph 53 of the Opposition.
54. Applicant denies the allegations contained in paragraph 54 of the Opposition.
55. Applicant denies the allegations contained in paragraph 55 of the Opposition.
56. Applicant denies the allegations contained in paragraph 56 of the Opposition.
57.  Applicant admits that the PTO issued an office action refusing registration of the
Application on August 25, 2014, and that Paragraph 57 contains an edited quote taken out of
context from that office action. Applicant denies the remaining allegations contained in
paragraph 57 of the Opposition.
58. Opposer did not include an allegation in paragraph 58 of the Opposition.
59. Applicant denies the allegations contained in paragraph 59 of the Opposition.
60. Applicant admits that the PTO issued an office action refusing registration of the

Application on August 25, 2014, and that Paragraph 60 contains edited quotes taken out of
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context from that office action. Applicant admits that it, through its attorney, submitted a
response to the August 25, 2014 office action on March 2, 2015 which was signed by its
attorney. Applicant denies any remaining allegations contained in Paragraph 60 of the
Opposition.

61. Opposer’s allegations in Paragraph 61 constitute legal conclusions and, thus,
Applicant is unable to admit or deny them.

62. Certain of Opposer’s allegations in Paragraph 62 constitute legal conclusions and,
thus, Applicant is unable to admit or deny them. Applicant denies the remaining allegations
contained in paragraph 62 of the Opposition.

63. Opposer’s allegation in Paragraph 63 constitutes a legal conclusion and, thus,
Applicant is unable to admit or deny them.

64.  Applicant denies the allegations contained in paragraph 64 of the Opposition.

65. Applicant denies the allegations contained in paragraph 65 of the Opposition.

66. Applicant admits the allegations contained in paragraph 66 of the Opposition.

67. Applicant admits the allegations contained in paragraph 67 of the Opposition.

68. Applicant admits that it filed a motion to dismiss the Opposition on July 16, 2015.
Applicant denies the remaining allegations contained in paragraph 68 of the Opposition.

69. Applicant admits that, according to information available to it on <uspto.gov>,
the Registration issued on May 27, 2014. Applicant lacks sufficient information or belief to
admit or deny the remaining allegations contained in paragraph 69, and therefore denies these
allegations.

70. Applicant admits that it filed the Application on July 24, 2014, and that this date

postdates the issuance of the Registration. Applicant lacks sufficient information or belief to
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admit or deny the remaining allegations contained in paragraph 70, and therefore denies these
allegations.

71. Applicant denies the allegations contained in paragraph 71 of the Opposition.

72.  Applicant admits that its use of the POPI mark is without the consent of Opposer,
and that Opposer’s consent is not required. Applicant denies the remaining allegations contained
in paragraph 72 of the Opposition.

73.  Applicant lacks sufficient information or belief to admit or deny the allegations
contained in paragraph 73, and therefore denies these allegations.

74. Applicant denies the allegations contained in paragraph 74 of the Opposition.

75.  Applicant lacks sufficient information or belief to admit or deny the allegations
contained in paragraph 75, and therefore denies these allegations.

76.  Applicant lacks sufficient information or belief to admit or deny the allegations
contained in paragraph 76, and therefore denies these allegations.

77. Applicant is unable to verify the authenticity of Exhibits E and F because Opposer
has not clearly marked them as attachments to the Opposition. Applicant lacks sufficient
information or belief to admit or deny the remaining allegations contained in paragraph 77, and
therefore denies these allegations.

78. Applicant denies the allegations contained in paragraph 78 of the Opposition.

79.  Applicant lacks sufficient information or belief to admit or deny the allegations
contained in paragraph 79, and therefore denies these allegations.

AFFIRMATIVE DEFENSES

First Affirmative Defense — Failure to State a Claim

Opposer fails to state a claim for fraud on the PTO.
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Second Affirmative Defense — Third Party Use
Opposer’s rights, if any, to the POPPY’S trademark is weakened by third party use.

COUNTERCLAIM

FACTUAL BACKGROUND REGARDING THE APPLICATION

1. On July 24, 2014, Applicant and counterclaimant, filed its Application Serial No.
86/346,513 in International Class 3 for use with “Cosmetics; cosmetic preparations for body
care; nail polish; nail decals; bath crystals; bath gel; bath oil; bath salts; body lotion; cream
soaps; fragrances; moisturizing creams; shaving soap; soaps for personal use.” Applicant’s

proposed trademark is shown below:

POPI

2. Application was published for opposition in the Official Gazette on April 1, 2015,
and was opposed by Opposer Victoria Kheel.

FACTUAL BACKGROUND REGARDING THE
REGISTRATION AND NOTICE OF OPPOSITION

3. Opposer Victoria Kheel, an individual, having an address of 13407 Rand Dr.,
Sherman Oaks, California 91423, is listed as the owner of the standard character mark POPPY’S,
in International Class 35, U.S. Reg. No. 4,537,279 (the “Registration”), filed in the U.S. Patent &
Trademark Office (“PTO”) on October 12, 2013 (the “POPPY’S Application”), for the following
goods: “All purpose cleaning preparations; All-purpose cleaners; Bath soaps; Carpet cleaning
preparations; Cleaning agents and preparations; Cleaning preparations; Cleaning preparations for
household purposes; Dish detergents; General purpose cleaning, polishing, and abrasive liquids
and powders; Glass cleaning preparations; Granulated soaps; Hand soaps; Household cleaning

preparations; Laundry soap; Leather cleaning preparations; Liquid soaps for hands, face and
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body; Odor removers for pets; Oven cleaners; Pet stain removers; Powder cleaners for metals,
ceramics and carpets; Soap powder; Soaps for household use; Soaps for personal use; Soaps for
toilet purposes” in International Class 3. The Registration issued on May 27, 2014.

4. On June 20, 2016, Opposer filed a Notice of Opposition opposing the registration
of Applicant’s mark POPI trademark based on her alleged rights in the registered POPPY’S
mark.

5. On information and belief, Opposer did not own the POPPY’s mark at the time
the POPPY’s Application was filed on October 12, 2016.

6. Instead, on information and belief, at the time of filing, the POPPY’S mark was
owned by Poppy’s Pantry Inc., a corporation formed in September 2009 by Victoria Kheel and
who does business as Poppy’s Naturally Clean and uses the POPPY’S mark.

FIRST GROUND - VOID AB INITIO

7. Opposer incorporates the allegations contained in Paragraphs 1 to 6 herein.

8. On information an belief, Opposer, an individual, did not own and use the mark
POPPY’S at the time of the POPPY’S Application. Instead, on information and belief, at the
time the POPPY’S Application was filed, Poppy’s Pantry Inc., a corporation, owned and used the
POPPY’S mark and continues to own and use the mark.

9. Because Opposer is not the owner of the POPPY’S mark, the POPPY’S

Application did not meet the requirements of 15 U.S.C. § 1051(a) and is, thus, void ab initio.

k ok ok
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In sum, Applicant prays that the Opposition be dismissed with prejudice, judgment be
entered for Applicant, the POPPY’S Application mature to registration, that this Cancellation be

sustained in favor of Applicant, and Opposer’s pleaded Registration be canceled.

Respectfully submitted,

Dated: October 27, 2016 /s/Paul A. Bost
Jill M. Pietrini
Paul A. Bost
SHEPPARD MULLIN RICHTER & HAMPTON LLP
1901 Avenue of the Stars, Suite 1600
Los Angeles, California 90067-6017
(310) 228-3700

Attorneys for Applicant
Lions Gate Entertainment Inc.

SMRH:479621363.2
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Docket No. 01RS- 216933

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Matter of Application No. 86/346,513

for the mark: POPI Opposition No. 91-222461

APPLICANT LIONS GATE
ENTERTAINMENT INC.’S FIRST
AMENDED ANSWER TO OPPOSER
VICTORIA KHEEL’S FIRST AMENDED
NOTICE OF OPPOSITION_AND
COUNTERLCAIM

Victoria Kheel,
Opposer,

V.

Lions Gate Entertainment Inc.,

Applicant.

Applicant Lions Gate Entertainment Inc. (“Applicant” and “Counterclaimant”), by and
through its counsel, responds to the First Amended Notice of Opposition (“Opposition”) filed by

Opposer Victoria Kheel (“Opposer”_and “Counter-defendant”) as follows:

In response to the preliminary paragraph of the Opposition, Applicant admits that it filed
Application Serial No. 86/346,513 (the “Application”) for the trademark POPI, but denies that
Opposer will be damaged by the Application or its registration. Applicant lacks sufficient
information or belief to admit or deny any remaining allegations contained in the preliminary
paragraph of the Opposition, and therefore denies each and every such allegation.

1. Applicant admits that, according to information available to it on <uspto.gov>,
Opposer is listed as the owner of the standard character mark POPPY’S, in International Class
35, U.S. Reg. No. 4,537,279 (the “Registration”), filed in the U.S. Patent & Trademark Office
(“PTO”) on October 12, 2013, for the following goods: “All purpose cleaning preparations; All-
purpose cleaners; Bath soaps; Carpet cleaning preparations; Cleaning agents and preparations;
Cleaning preparations; Cleaning preparations for household purposes; Dish detergents; General

purpose cleaning, polishing, and abrasive liquids and powders; Glass cleaning preparations;



Granulated soaps; Hand soaps; Household cleaning preparations; Laundry soap; Leather cleaning
preparations; Liquid soaps for hands, face and body; Odor removers for pets; Oven cleaners; Pet
stain removers; Powder cleaners for metals, ceramics and carpets; Soap powder; Soaps for
household use; Soaps for personal use; Soaps for toilet purposes.” Applicant admits that,
according to information available to it on <uspto.gov>, the Registration issued on May 27,
2014. Applicant denies that emphases used by Opposer in her description of the goods recited in
the Registration are used in the actual recitation of goods the Registration. Applicant lacks
sufficient information or belief to admit or deny the allegations contained in paragraph 1 of the
Opposition, and therefore denies each and every such allegation.

2. Applicant denies the allegations contained in paragraph 2 of the Opposition.

3. Applicant admits that it was aware of the Registration when its licensee began
selling soap under the POPI mark. Applicant lacks sufficient information or belief to admit or
deny the remaining allegations contained in paragraph 3 of the Opposition, and therefore denies
each and every such allegation.

4. Applicant admits that it filed the Application on July 24, 2014 in International
Class 3 for “Cosmetics; cosmetic preparations for body care; nail polish; nail decals; bath
crystals; bath gel; bath oil; bath salts; body lotion; cream soaps; fragrances; moisturizing creams;
shaving soap; soaps for personal use.” Applicant denies that the emphases used by Opposer in
her description of the goods recited in the Application are used in the actual recitation of goods
the Application.

5. Applicant admits that it filed the Application pursuant to 15 U.S.C. § 1051(b) and
that its authorized licensee has used the POPI mark on soap in commerce. Applicant denies the

remaining allegations contained in paragraph 5 of the Opposition.



6. Applicant admits that the PTO issued an office action refusing registration of the
Application on August 25, 2014, and that Paragraph 6 contains quotes taken out of context from
that office action.

7. Applicant admits that the PTO issued an office action refusing registration of the
Application on August 25, 2014, and that Paragraph 6 contains a quote taken out of context from
that office action. Applicant denies that the emphases used by Opposer in her quotation of the
office action are used in the actual office action.

8. Applicant admits that the PTO issued an office action refusing registration of the
Application on August 25, 2014, and that Paragraph 8 contains a quote taken out of context from
that office action. Applicant denies that the emphases used by Opposer in her quotation of the
office action are used in the actual office action.

9. Applicant admits that the PTO issued an office action refusing registration of the
Application on August 25, 2014, and that Paragraph 9 contains a quote taken out of context from
that office action.

10. Applicant admits that on December 3, 2014, Dan Hadl, Senior Vice President of
Opposer, executed an Optional Declaration in Support of Trademark Application Filed Via
Electronic Means in support of the Application, and that said declaration contained a typographic
error by stating “Class 9” instead of “Class 3.”

11. Applicant admits that it, through its attorney, submitted a response to the August
25, 2014 office action on March 2, 2015, and that Paragraph 11 contains quotes taken out of
context from that office action response.

12. Applicant denies the allegations contained in paragraph 12 of the Opposition.

13. Applicant denies the allegations contained in paragraph 13 of the Opposition.

14. Applicant denies the allegations contained in paragraph 14 of the Opposition.
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15. Applicant admits that it, through its attorney, submitted a response to the August
25, 2014 office action on March 2, 2015, and that Paragraph 15 contains a quote taken out of
context from that office action response. Applicant lacks sufficient information or belief to
admit or deny the allegations contained in paragraph 15 of the Opposition, and therefore denies
each and every such allegation.

16. Applicant denies the allegations contained in paragraph 16 of the Opposition.

17. Applicant admits that the domain name <popisoap.com> automatically redirects
web browsers to <chivasskincare.com/oitnb>. Applicant admits that Paragraph 17 contains
quotes taken out of context from <chivasskincare.com/oitnb>. Applicant is unable to verify the
authenticity of Exhibit C because Opposer has not clearly marked it as an attachment to the
Opposition. Applicant denies the remaining allegations contained in paragraph 17 of the
Opposition.

18. Applicant admits that Paragraph 18 contains quotes taken out of context from
<chivasskincare.com/faq>. Applicant is unable to verify the authenticity of Exhibit B because
Opposer has not clearly marked it as an attachment to the Opposition. Applicant denies the
remaining allegations contained in paragraph 18 of the Opposition.

19. Applicant admits that Paragraph 19 contains quotes taken out of context from
<chivasskincare.com/faq>. Applicant is unable to verify the authenticity of Exhibit B because
Opposer has not clearly marked it as an attachment to the Opposition. Applicant denies the
remaining allegations contained in paragraph 19 of the Opposition.

20. Applicant denies the allegations contained in paragraph 20 of the Opposition.

21. Applicant denies the allegations contained in paragraph 21 of the Opposition.

22. Applicant lacks sufficient information or belief to admit or deny the allegations

contained in paragraph 22 of the Opposition related to the definition of “distinguishable” in the

| sMRH:479621363.1 -4-



Cambridge Dictionary, and therefore denies this allegation. Applicant denies the remaining
allegations contained in paragraph 22 of the Opposition.

23. Applicant admits that it, through its attorney, submitted a response to the August
25, 2014 office action on March 2, 2015, and that Paragraph 23 contains a quote taken out of
context from that office action response. Applicant denies that the emphases used by Opposer in
her quotation of the office action response are used in the actual office action response.

24, Applicant admits that Paragraph 24 contains a quote taken out of context from
<chivasskincare.com/oitnb>. Applicant is unable to verify the authenticity of Exhibit C because
Opposer has not clearly marked it as an attachment to the Opposition. Applicant denies the
remaining allegations contained in paragraph 24 of the Opposition.

25. Applicant denies the allegations contained in paragraph 25 of the Opposition.

26. Applicant admits that it, through its attorney, submitted a response to the August
25, 2014 office action on March 2, 2015, which response included, as an attachment, a printout
from Opposer’s website. Applicant is unable to admit or deny what documents were included in
the contents of the PTQO’s file for the Application, and, therefore denies this allegation.
Applicant denies the remaining allegations contained in paragraph 26 of the Opposition.

27. Applicant denies the allegations contained in paragraph 27 of the Opposition.

28. Applicant denies the allegations contained in paragraph 28 of the Opposition.

29. Applicant denies the allegations contained in paragraph 29 of the Opposition.

30. Applicant denies the allegations contained in paragraph 30 of the Opposition.

31. Applicant denies the allegations contained in paragraph 31 of the Opposition.

32. Applicant denies the allegations contained in paragraph 32 of the Opposition.

33. Applicant admits that the PTO issued an office action refusing registration of the

Application on August 25, 2014, and that Paragraph 33 contains a quote taken out of context
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from that office action. Applicant denies the remaining allegations contained in paragraph 33 of
the Opposition.

34. Applicant denies the allegations contained in paragraph 34 of the Opposition.

35. Applicant denies the allegations contained in paragraph 35 of the Opposition.

36. Opposer has not defined the phrase “POPI Soap website” and, therefore,
Applicant lacks sufficient information or belief to admit or deny the allegations contained in
paragraph 36 of the Opposition, and therefore denies each and every such allegation.

37. Applicant denies the allegations contained in paragraph 37 of the Opposition.

38. Applicant admits that whether the sound of Applicant’s and Opposer’s marks is
the same is a fact that can be proven true or false. Applicant denies the remaining allegations
contained in paragraph 38 of the Opposition.

39. Applicant denies the allegations contained in paragraph 39 of the Opposition.

40. Applicant denies the allegations contained in paragraph 40 of the Opposition.

41. Applicant is unable to verify the authenticity of Exhibit D because Opposer has
not clearly marked it as an attachment to the Opposition. Applicant denies the remaining
allegations contained in paragraph 41 of the Opposition.

42. Opposer has not defined the phrase “POPI Soap website” and has not clearly
marked Exhibit D as an attachment to the Opposition and, therefore, Applicant lacks sufficient
information or belief to admit or deny the allegations contained in paragraph 42 of the
Opposition, and therefore denies each and every such allegation.

43.  Applicant denies the allegations contained in paragraph 43 of the Opposition.

44. Applicant denies the allegations contained in paragraph 44 of the Opposition.

45. Applicant denies the allegations contained in paragraph 45 of the Opposition.

46. Applicant denies the allegations contained in paragraph 46 of the Opposition.
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47. Applicant denies the allegations contained in paragraph 47 of the Opposition.
48. Applicant denies the allegations contained in paragraph 48 of the Opposition.
49. Applicant denies the allegations contained in paragraph 49 of the Opposition.
50. Applicant admits that it, through its attorney, submitted a response to the August
25, 2014 office action on March 2, 2015, and that Paragraph 50 contains edited quotes taken out
of context from that office action response, and that Applicant submitted the office action
response in support of its position that the Application should mature to registration. Applicant
denies that the emphases used by Opposer in her quotation of the office action response are used
in the actual office action response. Applicant denies the remaining allegations contained in
paragraph 50 of the Opposition.
51. Applicant denies the allegations contained in paragraph 51 of the Opposition.
52.  Applicant denies the allegations contained in paragraph 52 of the Opposition.
53. Applicant denies the allegations contained in paragraph 53 of the Opposition.
54. Applicant denies the allegations contained in paragraph 54 of the Opposition.
55. Applicant denies the allegations contained in paragraph 55 of the Opposition.
56. Applicant denies the allegations contained in paragraph 56 of the Opposition.
57.  Applicant admits that the PTO issued an office action refusing registration of the
Application on August 25, 2014, and that Paragraph 57 contains an edited quote taken out of
context from that office action. Applicant denies the remaining allegations contained in
paragraph 57 of the Opposition.
58. Opposer did not include an allegation in paragraph 58 of the Opposition.
59. Applicant denies the allegations contained in paragraph 59 of the Opposition.
60. Applicant admits that the PTO issued an office action refusing registration of the

Application on August 25, 2014, and that Paragraph 60 contains edited quotes taken out of
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context from that office action. Applicant admits that it, through its attorney, submitted a
response to the August 25, 2014 office action on March 2, 2015 which was signed by its
attorney. Applicant denies any remaining allegations contained in Paragraph 60 of the
Opposition.

61. Opposer’s allegations in Paragraph 61 constitute legal conclusions and, thus,
Applicant is unable to admit or deny them.

62. Certain of Opposer’s allegations in Paragraph 62 constitute legal conclusions and,
thus, Applicant is unable to admit or deny them. Applicant denies the remaining allegations
contained in paragraph 62 of the Opposition.

63. Opposer’s allegation in Paragraph 63 constitutes a legal conclusion and, thus,
Applicant is unable to admit or deny them.

64.  Applicant denies the allegations contained in paragraph 64 of the Opposition.

65. Applicant denies the allegations contained in paragraph 65 of the Opposition.

66. Applicant admits the allegations contained in paragraph 66 of the Opposition.

67. Applicant admits the allegations contained in paragraph 67 of the Opposition.

68. Applicant admits that it filed a motion to dismiss the Opposition on July 16, 2015.
Applicant denies the remaining allegations contained in paragraph 68 of the Opposition.

69. Applicant admits that, according to information available to it on <uspto.gov>,
the Registration issued on May 27, 2014. Applicant lacks sufficient information or belief to
admit or deny the remaining allegations contained in paragraph 69, and therefore denies these
allegations.

70. Applicant admits that it filed the Application on July 24, 2014, and that this date

postdates the issuance of the Registration. Applicant lacks sufficient information or belief to



admit or deny the remaining allegations contained in paragraph 70, and therefore denies these
allegations.

71. Applicant denies the allegations contained in paragraph 71 of the Opposition.

72.  Applicant admits that its use of the POPI mark is without the consent of Opposer,
and that Opposer’s consent is not required. Applicant denies the remaining allegations contained
in paragraph 72 of the Opposition.

73.  Applicant lacks sufficient information or belief to admit or deny the allegations
contained in paragraph 73, and therefore denies these allegations.

74. Applicant denies the allegations contained in paragraph 74 of the Opposition.

75.  Applicant lacks sufficient information or belief to admit or deny the allegations
contained in paragraph 75, and therefore denies these allegations.

76.  Applicant lacks sufficient information or belief to admit or deny the allegations
contained in paragraph 76, and therefore denies these allegations.

77. Applicant is unable to verify the authenticity of Exhibits E and F because Opposer
has not clearly marked them as attachments to the Opposition. Applicant lacks sufficient
information or belief to admit or deny the remaining allegations contained in paragraph 77, and
therefore denies these allegations.

78. Applicant denies the allegations contained in paragraph 78 of the Opposition.

79.  Applicant lacks sufficient information or belief to admit or deny the allegations
contained in paragraph 79, and therefore denies these allegations.

AFFIRMATIVE DEFENSES

First Affirmative Defense — Failure to State a Claim

Opposer fails to state a claim for fraud on the PTO.



Second Affirmative Defense — Third Party Use
Opposer’s rights, if any, to the POPPY’S trademark is weakened by third party use.

COUNTERCLAIM

FACTUAL BACKGROUND REGARDING THE APPLICATION

1. On July 24, 2014, Applicant and counterclaimant, filed its Application Serial No.

86/346,513 in International Class 3 for use with “Cosmetics; cosmetic preparations for body

care; nail polish; nail decals; bath crystals; bath gel; bath oil; bath salts; body lotion; cream

soaps; fragrances; moisturizing creams; shaving soap; soaps for personal use.” Applicant’s

proposed trademark is shown below:

POPI

2. Application was published for opposition in the Official Gazette on April 1, 2015,

and was opposed by Opposer Victoria Kheel.

FACTUAL BACKGROUND REGARDING THE REGISTRATION AND NOTICE OF
OPPOSITION

3. Opposer Victoria Kheel, an individual, having an address of 13407 Rand Dr.,

Sherman Oaks, California 91423, is listed as the owner of the standard character mark POPPY'’S,

in International Class 35, U.S. Reg. No. 4,537,279 (the “Registration”), filed in the U.S. Patent &

Trademark Office (“PTO’’) on October 12, 2013 (the “POPPY’S Application”), for the following

goods: “All purpose cleaning preparations; All-purpose cleaners; Bath soaps; Carpet cleaning

preparations; Cleaning agents and preparations:; Cleaning preparations: Cleaning preparations for

household purposes; Dish detergents: General purpose cleaning, polishing, and abrasive liquids

and powders; Glass cleaning preparations; Granulated soaps; Hand soaps; Household cleaning

preparations; Laundry soap; Leather cleaning preparations; Liquid soaps for hands, face and
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body; Odor removers for pets; Oven cleaners; Pet stain removers; Powder cleaners for metals,

ceramics and carpets; Soap powder; Soaps for household use; Soaps for personal use; Soaps for

toilet purposes’ in International Class 3. The Registration issued on May 27, 2014.

4. On June 20, 2016, Opposer filed a Notice of Opposition opposing the registration

of Applicant’s mark POPI trademark based on her alleged rights in the registered POPPY’S

mark.

5. On information and belief, Opposer did not own the POPPY’s mark at the time

the POPPY’s Application was filed on October 12, 2016.

6. Instead, on information and belief, at the time of filing, the POPPY’S mark was

owned by Poppy’s Pantry Inc., a corporation formed in September 2009 by Victoria Kheel and

who does business as Poppy’s Naturally Clean and uses the POPPY’S mark.

FIRST GROUND - VOID AB INITIO

7. Opposer incorporates the allegations contained in Paragraphs 1 to 6 herein.

8. On information an belief, Opposer, an individual, did not own and use the mark

POPPY'’S at the time of the POPPY’S Application. Instead, on information and belief, at the

time the POPPY’S Application was filed, Poppy’s Pantry Inc., a corporation, owned and used the

POPPY’S mark and continues to own and use the mark.

9. Because Opposer is not the owner of the POPPY’S mark, the POPPY’S

Application did not meet the requirements of 15 U.S.C. § 1051(a) and is, thus, void ab initio.

k ok ok

In sum, Applicant prays that the Opposition be dismissed with prejudice, judgment be

entered for Applicant, ard-the POPPY’S Application mature to registration, that this
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Cancellation be sustained in favor of Applicant, and Opposer’s pleaded fRegistration be

canceled.

| Dated: Eebruary3October 27, 2016

Respectfully submitted,

/s/Paul A. Bost

Jill M. Pietrini

Paul A. Bost

SHEPPARD MULLIN RICHTER & HAMPTON LLP
1901 Avenue of the Stars, Suite 1600

Los Angeles, California 90067-6017

(310) 228-3700

Attorneys for Applicant
Lions Gate Entertainment Inc.
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