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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No. 86-389,980
Mark: BAKE-UP BROWNIES
Published: February 3, 2015

Vamix, OPPOSITION NO.: 91-222157
Naamloze vennootschap,
Opposer,
ARYZTA, LLC’S ANSWER TO NOTICE
b OF OPPOSITION

Aryzta, LLC
a Delaware limited liability company,

Applicant.

Applicant, Aryzta, LL.C, a Delaware limited liability company (“Applicant”) hereby
answers and responds to the allegations set forth in the Notice of Opposition filed by Vamix,
Naamloze vennootschap (“Opposer”) as follows:

1. Applicant is without sufficient knowledge or information to form a belief as to the
truth of the allegations set forth in paragraph 1 of the Notice of Opposition, and on that basis
denies these allegations.

2. Applicant is without sufficient knowledge or information to form a belief as to the
truth of the allegations set forth in paragraph 2 of the Notice of Opposition, and on that basis
denies these allegations.

3. Applicant is without sufficient knowledge or information to form a belief as to the
truth of the allegations set forth in paragraph 3 of the Notice of Opposition, and on that basis
denies these allegations.

4, As to the allegations set forth in paragraph 4 of the Notice of Opposition,

Applicant admits that pursuant to online records of the U.S. Patent and Trademark Office,
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Seral No. 86380980
Opposer is listed as the applicant for Application Serial No. 8§6-531,895 for the mark BAKE UP
& Design. Except as expressly admitted herein, Applicant is without sufficient knowledge or
information to form a belief as to the truth of the remaining allegations set forth in paragraph 4 of
the Notice of Opposition.

3 As to the allegations set forth in paragraph 5 of the Notice of Opposition,
Applicant admits that it filed Application Serial No. 86-389,980 for the mark BAKE-UP
BROWNIES in connection with “bakery goods; brownies.” Applicant is without sufficient
knowledge or information to form a belief as to the truth of Opposer’s allegation that the parties’
respective “goods would be sold to the same class of customers,” and on that basis denies these
allegations. Except as expressly admitted herein, Applicant denies the remaining allegations set

forth in paragraph 5 of the Notice of Opposition.

6. Applicant denies the allegations set forth in paragraph 6 of the Notice of
Opposition.

7. Applicant denies the allegations set forth in paragraph 7 of the Notice of
Opposition.

AFFIRMATIVE DEFENSES

As to its affirmative defenses to the Notice of Opposition, and each purported claim
stated therein, Applicant alleges as follows:

1. Opposer’s claims are barred because Opposer does not enjoy trademark priority
as against Applicant. On information and belief, Opposer has not yet used its mark BAKE UP &
Design in United States commerce and/or used it only after Applicant’s first use of its mark
BAKE-UP BROWNIES.

2. Opposer’s claims are barred because the Notice of Opposition fails to state facts

sufficient to constitute a claim against Applicant.
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3. Any of Applicant’s conduct that is alleged to be unlawful was taken as a result of
conduct or lack thereof by Opposer, and Opposer is thus estopped to assert any claim for relief
against Applicant.

4. Opposer, by its actions and inactions regarding the subject matter of this
Opposition, waived any and all claims against Applicant.

5. Opposer’s claims are barred by the doctrine of unclean hands.

6. Opposer’s claims have always been and continue to be frivolous, unreasonable,
and groundless.

7. Opposer’s claims are barred by the doctrine of trademark misuse.

8. Applicant is still investigating this matter and reserves the right to assert
additional affirmative defenses as they become known.

WHEREFORE, Applicant prays that this Opposition be sustained in favor of Applicant;
that Application Serial No. 86-389,980 be accepted for registration, and that such registration be
issued to Applicant.

DATED: July 13, 2015

Respectfully submitted,

il ARIO F. VAN DEN BOSCH
AZAL J. POUR-MOEZZI

SHEPPARD, MULLIN, RICHTER & HAMPTON LLP
650 Town Center Drive, Fourth Floor
Costa Mesa, California 92626
Direct Telephone: 714-424-8219

Attorneys for Applicant
ARYZTA, LLC
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CERTIFICATE OF SERVICE
[ hereby certify that a true and complete copy of the foregoing ARYZTA, LLC’S

ANSWER TO NOTICE OF OPPOSITION has been served on Vamix, naamloze
vennootschap by e-mailing and mailing said copy on July 13, 2015 via electronic mail addresses
below and First Class Mail postage prepaid to:

Martin W. Schiffmiller, Esq.

mws(@kirschsteinlaw.com

Kirschstein Israel Schiffmiller & Pieroni, P.C.

425 Fifth Avenue, 5th Floor
New York, NY 10016-2223

gl [é(é[ou /L(gcmw\/

Dated: July 13, 2015 Q/J

v

Shirley Winick
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