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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

HAGGAR CLOTHING CO., 

Opposer, 

vs. 

MERVE OPTIK SANAYI VE TICARET 
ANONIM SIRKETI, 

Applicant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 

Opposition No. 91221844 
 
Mark:  MUSTANG (Stylized) 

 

(Serial No:  79/104,357) 

Publication Date: January 6, 2015 

 
OPPOSER’S REPLY TO APPLICANT’S RESPONSE TO OPPOSER’S MOTION FOR 

SUMMARY JUDGMENT AND BRIEF IN SUPPORT THEREOF 
 
 

 Pursuant to Trademark Rule 2.127(e)(1), 37 CFR § 2.127(e)(1), and the Trademark Trial 

and Appeal Board Manual of Procedure 528 (“TBMP ”), Opposer Haggar Clothing Co. 

(hereinafter “Haggar” or “Opposer”), submits this brief in reply to Applicant, Merve Optik 

Sanayi Ve Ticaret Anonim Sirketi’s (hereinafter, “Merve Optik ” or “Applicant ”) “Response to 

Opposer’s Motion for Summary Judgment and Memorandum of Law In Support Thereof”. 

(“Opposition Memo”).1    

 This Reply is being submitted, at least in part, to point out certain inappropriate or 

inaccurate assertions set forth in the Opposition Memo.  It is not intended to reargue the points 

                                                 
1 In support of its Reply, Haggar relies on the pleadings and the records of the U.S. Patent and Trademark 

Office, and the following declarations filed by Haggar in these proceedings: “Declaration of Elizabeth K. Stanley” 
(see Opposer’s Motion for Summary Judgment, filed September 3, 2015; TTABVUE No. 91221844), which is 
incorporated herein by reference, along with its “Exhibits A-1” through “A-11”; the “Declaration of Elizabeth K. 
Stanley” in support of Haggar’s Reply which is incorporated herein by reference, along with its “Exhibits A-1” 
through “A-5,” and is referred to hereinafter as: “(Stanley Reply Decl., Ex. A)”; and the “Declaration of Isilay 
Simsek Cengiz” in support of Haggar’s Reply which is incorporated herein by reference, along with its attached 
“Exhibit B-1,” and is referred to hereinafter as “(Cengiz Decl., Ex. B)”. Ms. Cengiz is a lawyer practicing in Turkey 
with knowledge concerning Applicant’s change in corporate structure. (Cengiz Decl., Ex. B, ¶ 1).  
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already made in support of “Opposer’s Motion for Summary Judgment and Brief In Support 

Thereof” (“Haggar’s Motion”), that res judicata or claim preclusion bars registration of 

MUSTANG (Stylized), which is the subject of Application Serial No. 79/104,357 (hereinafter, 

“Opposed MUSTANG Mark”).  Rather, Haggar will focus on the following few points which 

must be brought to the Board’s attention: (1) Applicant is a native of Turkey and its claim that it 

cannot verify the contents of the publication of the Trade Registry Gazette of Turkey 

demonstrating that Merve Optik Sanayi Ve Ticaret Limited Sirketi and Merve Optik Sanayi Ve 

Ticaret Anonim Sirketi are in privity with one another, because this document is in the Turkish 

language is specious, especially given that Applicant more likely than not has a copy of this 

document in its possession; still, Haggar submits a translation of the document to assist the 

Board and Applicant; (2) Applicant misrepresents that the prior opposition proceeding, 

Opposition No. 91185522, was dismissed, when in fact it was sustained on the merits following 

Haggar’s submission of an uncontested motion for summary judgment; (3) contrary to 

Applicant’s arguments, case law clearly supports the “offensive” application of res judicata, 

which lies in the sound discretion of this Board; and (4) Applicant misapplies the law concerning 

res judicata by relying on insignificant differences in verbiage and stylization in the at-issue 

applications in a baseless attempt to argue that the same transactional facts are not present, when 

in fact mere, slight and minor changes to a mark or the goods and services, as is the case here, 

does not obviate Haggar’s Motion.  For these reasons as discussed in greater detail below, 

Haggar respectfully requests that its Motion be granted. 
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ARGUMENT 

1)    Merve Optik’s Lack of Knowledge About Its Relationship 
With The Prior Applicant Is Without Merit -  
There is Identity of The Parties or Their Privies  

 
Incredibly, Merve Optik argues that it cannot ascertain whether it is the same party as or 

in privity with the applicant Merve Optik Sanayi Ve Ticaret Limited Sirketi in Opposition 

Proceeding No. 91185522 (“Prior Opposition”). Applicant does not dispute that these entities 

have the same address or overlapping executives. (See Opposition Memo, p. 3).  Nor does 

Applicant assert that it is not in privity with or legally equivalent to Merve Optik Sanayi Ve 

Ticaret Limited Sirketi, the applicant in the Prior Opposition.  Applicant merely posits that it 

cannot determine the validity of Haggar’s claim of privity because the document supporting 

Haggar’s claim is written in Turkish. (See id.; see also Stanley Reply Decl., Ex. A, ¶ 2).  

Applicant, however, is a Turkish company with executives who reside in Turkey and, in all 

likelihood, can speak and read Turkish documents.  Further, Applicant likely has the actual 

documents or copies of such documents effecting the change in its corporate structure from a 

limited company to a joint stock company.   

Notwithstanding the less than credible assertions by Applicant who should be fully aware 

of the relationship between these two entities, Haggar submits an English translation of the at-

issue document. (See Stanley Reply Decl., Ex. A, ¶ 3).  This excerpt from the Trade Registry 

Gazette of Turkey confirms that “Merve Optik Sanayi Ve Ticaret Limited Sirketi” (the named 

applicant in the Prior Opposition) is the prior trade name or business name used by the Applicant 

in the instant proceeding. (See id.; see also Cengiz Decl., Ex. B, ¶¶ 2-4).  Unambiguously, this 

document demonstrates that on or about December 15, 2010, “Merve Optik Sanayi Ve Ticaret 

Limited Sirketi” converted from a limited company to a joint stock company, and is now trading 
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under the name “Merve Optik Sanayi Ve Ticaret Anonim Sirketi.” (See id.)  This document 

manifests that Applicant is identical, legally equivalent to or at the very least, in privity with the 

applicant in the Prior Opposition for purposes of claim preclusion. (See Haggar’s Motion, pp. 9-

10; Cengiz Decl., Ex. B, ¶ 4); see also Calavo Growers, Inc. v. Luis Calvo Sanz S.A., 2007 WL 

1144944, at *2 (TTAB Apr. 11, 2007) (considering claim preclusion, Board held that the instant 

opposition involved the same parties or their privies given opposer’s claims that it was the 

successor-in-interest of the plaintiff in the prior opposition and acquired all right, title, and 

interest of the prior plaintiff pursuant to a merger and reorganization of the companies; applicant 

failed to rebut claims); Blvd Supply, LLC v. Juan Chen, 2015 WL 2441551, at *3 (TTAB Apr. 

28, 2015) (cancellation proceeding; prior action filed by BLVD Supply, present proceeding filed 

by BLVD Supply, LLC; companies in privity for claim preclusion given the overlapping 

principals).2 Accordingly, there can be no genuine dispute as to any material fact with regard to 

the first factor of the res judicata analysis. The parties are the same for purposes of res judicata. 

2)    The Prior Opposition Was Not “Dismissed” -  
There Exists an Earlier Final Judgment on Merits Against Applicant 

 
Applicant misrepresents that the Prior Opposition was “dismissed by the Board”. (See 

Opposition Memo, p. 4).  As it is clear in the record, the Prior Opposition was sustained by the 

Board.  Specifically, pursuant to and in accordance with Trademark Rule 2.127(a) and FED. R. 

CIV . P. 56, the Board: (i) granted Haggar’s Motion for summary judgment on priority and 

likelihood of confusion as conceded; (ii) entered judgment in favor of Haggar; and (iii) refused 

registration of Application Serial No. 77,201,372, for the mark MUSTANG (Stylized).  

Notwithstanding Applicant’s mischaracterization of the disposition of the Prior Opposition, 

                                                 
2 Complete copies of the unpublished decisions referenced herein are attached hereto to the Declaration of 

Elizabeth K. Stanley. (See Stanley Reply Decl., Ex. A, ¶ 6).  
 



 5 

Applicant acknowledges that the decision in the Prior Opposition may serve as the basis of claim 

preclusion. (See Opposition Memo, p. 4, wherein Applicant states, in part, as follows:  “The 

previous '522 opposition was dismissed by the Board, because the Opposer's Motion for Default 

Judgment was granted as conceded. Although such a decision by the Board can serve as the basis 

upon which claim preclusion may rest,....”) (citations omitted).  Thus, there is no genuine issue 

of material fact as to the second element of claim preclusion and the Board’s judgment in the 

Prior Opposition operates as final judgment on the merits for purposes of claim preclusion.  

3)   The Board’s Offensive Application of Res Judicata is Proper 
 
Applicant overplays the Supreme Court’s decision in Parklane Hosiery Co. v. Shore, 439 

U.S. 322 (1979) as cautioning against the offensive use of res judicata. (See Opposition Memo, 

p. 4). While the Supreme Court in Parklane Hosiery Co. v. Shore, did recognize that the 

application of offensive collateral estoppel or issue preclusion may be unfair in some instances, 

the Court clearly held that “the preferable approach for dealing with these problems in the 

federal courts is not to preclude the use of offensive collateral estoppel, but to grant trial courts 

broad discretion to determine when it should be applied.” Id. at 332 (emphasis added); see also 

Jean Alexander Cosmetics, Inc. v. L’Oreal USA Creative, Inc., 2004 WL 1942062, at *3 (TTAB 

Aug. 9, 2004) (Board has discretion to consider and apply claim preclusion).  Indeed, failing to 

apply claim preclusion in this case would be unfair to Haggar.  Requiring Opposer to re-litigate 

this matter by expending time, effort and resources in combating Applicant’s second unlawful 

attempt to register MUSTANG (Stylized) would be unfair and detrimental to Haggar, as well as 

burdensome to the Board and a waste of its precious resources.  The Board will be on firm 

ground when applying the principal of res judicata in the instant Opposition so as to bar 
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Applicant from obtaining registration of the Opposed MUSTANG Mark and to preserve the 

valuable resources of the Board from having to rehear the case.   

4) Merve Optik’s Allegations Concerning Insignificant Differences Between the 
Marks and Goods Fails To Overcome The Application of Res Judicata - 
The Oppositions Involve The Same Set of Transactional Facts 

 
(i)  The Mark in the Prior Application and the Opposed MUSTANG Mark Are 

the Same. 
 
Applicant asserts that the mark in the Prior Opposition is “wholly different” from the 

Opposed MUSTANG Mark in terms of appearance and commercial impression. (See Opposition 

Memo, p. 6).  In support of this claim, Applicant attempts to rely on the slight differences in the 

stylizations of the marks.  The marks are pictured below for the Board’s convenience.    

Prior Application - Serial No. 77/201,372 Current Application - Serial No. 79/104,357 

 

 

 

 
Applicant misapplies the law of res judicata.  These changes are insufficient and do not rise to 

the level of a new mark under the standards of claim preclusion (See Haggar’s Motion, p. 12-13).  

Instead, these minor and trivial differences in the stylizations utilized by the marks - block 

lettering stylization vs. a cursive stylization - do not render these designations distinct in terms of 

appearance and commercial impression and are not enough to prevent the application of claim 

preclusion. Clearly, the literal element MUSTANG dominates the commercial impression in 

each of the applications such that the changes in stylization are immaterial and cannot command 

the Board to re-litigate the issue. See e.g., L.C. Licensing, Inc. v. Cary Berma, 86 U.S.P.Q.2d 

1883, 2008 WL 835278, at *3 (TTAB 2008) (“it is well settled that if a mark comprises both a 

word and a design, then the word is normally accorded greater weight because it would be used 
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by purchasers to request the goods”); In re Viterra Inc., 671 F.3d 1358, 1366 (Fed. Cir. 2012) 

(“the verbal portion of a word and design mark likely will be the dominant portion”).  

 (ii) The Goods are Identical or Legally Equivalent 
 
Applicant further claims that the application involved in the Prior Opposition is “wholly 

different” from the Opposed MUSTANG Mark on the basis that the “the identification of goods 

for the respective marks is not the same.” (See Opposition Memo, p. 6).  However, this argument 

misses the mark and Applicant improperly applies the law of res judicata.  This is not the test for 

determining whether the applications involve the same set of transactional facts. Instead, the 

Board should consider “whether the goods in the involved application are identical to or could be 

encompassed by the goods in the prior application.” Schering Corp. v. Diagnostic Test Group, 

LLC, 2008 WL 2515108, at *4 (TTAB 2008) (emphasis added).   

While the description of the goods in the current application for the Opposed MUSTANG 

Mark is perhaps somewhat different in terminology from the wording of the description in the 

prior MUSTANG application, the goods are identical to or captured by the goods in the prior 

application.  Below is a chart which compares the goods claimed in the two applications.  

Comparison of Identical or Equivalent Goods 
 

At-Issue Application - Serial No. 
79/104,357 

Prior MUSTANG Application, Serial No. 
77/201,372 

Spectacle frames Frames for spectacles and sunglasses 

optical goods, namely, eye glasses, Spectacles 
optical goods, namely, ... eyeglass 

lenses, 
Spectacles 

optical goods, namely, .... sunglasses, Sunglasses 
optical goods, namely, .... lenses for 

sunglasses, 
Sunglasses 

optical goods, namely, .... eyeglass 
cases, 

Spectacle cases 

optical goods, namely, .... eyeglass 
chains 

Eyewear accessories, namely, ... spectacle chains. 
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Comparison of Identical or Equivalent Goods 
 

At-Issue Application - Serial No. 
79/104,357 

Prior MUSTANG Application, Serial No. 
77/201,372 

optical goods, namely, .... eyeglass ... 
cords. 

Eyewear accessories, namely, straps, neck cords and 
head straps which restrain eyewear from movement 

on a wearer ... 
 
This chart serves as a good reference point in demonstrating how the prior application’s 

description of goods encompasses those claimed in the new application.  For example, 

“eyeglasses” and “spectacles” are synonyms or equivalent terms used to describe “frames 

bearing lenses worn in front of the eyes used for vision correction.” (See Stanley Reply Decl., 

Ex. A, ¶ 4).  The term “spectacles” is also sometimes defined as “eyeglasses, especially with 

pieces passing over or around the ears for holding them in place”. (See Stanley Reply Decl., Ex. 

A, ¶ 5).  As evidenced by the chart above, the goods claimed in the prior MUSTANG application 

are broad and certainly capture the goods claimed in the application for the Opposed MUSTANG 

Mark. 

The Board should not allow Merve Optik to side step the final judgment in the Prior 

Opposition by merely making semantic and simplistic changes to its description of goods and 

trivial changes to its mark.  Applicant’s baseless attempt to pass off this new application as 

“different” from the prior application by arguing that the same transactional facts are not present 

in the instant application falls short.  Applicant cannot circumvent the law of res judicata in this 

manner. Accordingly, Applicant’s insignificant changes to its description of goods and minor 

changes to the mark are not enough to avoid the preclusive effect of the Board’s decision in the 

Prior Opposition and the third element of claim preclusion is satisfied. 
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CONCLUSION  

There can be no dispute that the oppositions involve the same parties, concern the same 

transactional facts, and that a final judgment on the merits was previously rendered against 

Applicant.  Accordingly, Haggar respectfully requests that its Motion be granted on the grounds 

of claim preclusion; that the Opposition be sustained in Haggar’s favor; that registration of the 

Opposed MUSTANG Mark, namely U.S. Application Serial No. 79/104,357 be denied; and that 

the Board grant all further relief to Haggar that is necessary and just in these circumstances. 

 

Respectfully submitted this the 26th day of October, 2015. 
 

      By:       
Paul J. Reilly 
Elizabeth K. Stanley 
Tyler M. Beas 
BAKER BOTTS L.L.P. 
2001 Ross Avenue, Suite 600 
Dallas, Texas 75201-2980 
Telephone:  (214) 953-6500 
E-mail: daltmdept@bakerbotts.com 
  paul.reilly@bakerbotts.com  
  elizabeth.stanley@bakerbotts.com  
 
ATTORNEYS FOR   
HAGGAR CLOTHING CO.  
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CERTIFICATE OF SERVICE 

  I hereby certify that on this the 26th day of October, 2015, a true and correct copy 
of the foregoing Opposer’s Reply to Applicant’s Response to Opposer’s Motion for Summary 
Judgment and Brief in Support Thereof was served, via First Class Mail to: 
 

John S. Egbert 
Egbert Law Offices PLLC 
1314 Texas, 21st Floor  
Houston, Texas 77002 
      

       _______________________________ 
       Paul J. Reilly 
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TRANSLATION DECLARATION 

 

STATE OF NEW YORK  § 
     § 
COUNTY OF NEW YORK  § 

 

I, HASAN FILIK, declare as follow:  

I am a translator fluent in the Turkish and English languages, and on behalf of 
Morningside Translations, I declare that the attached document is, to the best of my knowledge 
and belief, an accurate, true and correct translation from Turkish to English, that the translation is 
in a form that best reflects the intention and meaning of the original Turkish text, and nothing has 
been added thereto or omitted therefrom.   

Pursuant to 28 U.S. Code § 1746, I, HASAN FILIK, declare under penalty of perjury 
under the laws of the United States of America that the foregoing is true and correct. 

Executed On:  October 22, 2015. 

  

      

Signature of HASAN FILIK 



JANUARY 6, 2011 ISSUE: 7724 TRADE REGISTRY GAZETTE OF TURKEY PAGE: 499 
(Continued from Page 498) 
Atahan Kisacikoglu has been selected as 
the Managing Director for 3 (three) 
years. 
 
Representation  
Article:  9 
 
The managing directors shall represent 
and bind the Company. Signatures that 
shall represent and bind the Company 
shall be determined, registered and 
announced by the Shareholders 
Assembly. Atahan Kisacikoglu, who has 
been selected as the Managing Director 
for 3 (Three) years, has been authorized 
to represent and bind the Company with 
his individual signature. 
 
Accounting Period 
Article: 10 
 
The Company’s accounting period shall 
be between January 1 and December 31. 
The first accounting period shall run 
until December 31 from the date of 
registration. 
 
Contingency Reserves 
Article: 11 
 
Every year, 5% shall first be set aside 
from the net profit as contingency 
reserves. Contingency reserves shall be 
set aside until they reach 20% of the 
Company’s paid-in capital. No dividend 
shall be distributed to the shareholders 
before the legal contingency reserves 
required by the law and these Articles of 
Incorporation are set aside from the net 
profit. 
 
Distribution of Profit 
Article: 12 
 
The Company’s net profit is the amount 
remaining after all of the expenses 
incurred on behalf of the Company are 
deducted. 
 
The amount remaining after legal 
contingency reserves are set aside shall 
be distributed to the shareholders in 
proportion to their shares held according 
to the decision adopted by the 
shareholders assembly. The first 
dividend shall be set aside at 5% of the 
paid-in capital. 
 
Legal Provisions 
Article: 13 
 
Any matter not provided herein shall be 
subject to the provisions of the Turkish 
Commercial Code (TCC). 
 
Shareholder: Timucin Pakoz Signature: 
 
Shareholder: Atahan Kisacikoglu 
Signature: 
 

(5/A) (4 [illeg.] 3176) 
 
 
 
 
 
 
 
 
 
 

_________________________ 
ISTANBUL 

_________________________ 
 

From Istanbul Trade Registry 
 
Registration Number: 408201 

 
Trade Name 

L.L. EKSIOGLU AKASYA HOMES, 
HOUSING AND BUILDING 

COOPERATIVE IN LIQUIDATION 
 
Main Place of Business: Istanbul Tuzla 
Istasyon Mah. Hatboyu Cad. Eksioglu 
Camlikent Sit. No. 126 
 

Upon the request of registering and 
announcing the Resolution of the 
Ordinary General Assembly dated 

December 8, 2010, of the Cooperative 
with the above principal place of 
business, registration number and trade 
name, and the property disclosure 
statement arranged according to Article 
44 of the Enforcement and Bankruptcy 
Code (EBC), it is hereby announced that 
the foregoing is registered in accordance 
with the provisions of the Turkish 
Commercial Code 6762 and based on the 
documents in our office on December 
31, 2010. 
 
General Assembly Minutes 
 
The Meeting of the Ordinary and 
Closure General Assembly of the L.L. 
Eksioglu Akasya Homes, Housing and 
Building Cooperative in Liquidation for 
the 2009 Accounting Period was held on 
August 12, 2010, at 17:00 hours at 
Istasyon Mah. Hatboyu Cad. Eksioglu 
Camlikent Sit. No. 126 Tuzla/Istanbul 
under the supervision of the 
Representative of the Ministry of 
Industry and Trade Aysun Hafizoglu. 
 
A review carried out before the 
commencement of the Meeting of the 
General Assembly showed the 
following: 
 
a) The shareholder invitation letters 
containing the agenda were notified to 7 
shareholders present on the list of 
attendees on November 10, 2010. 
 
b) 7 out of 7 shareholders shown on the 
List of Shareholders, prepared after its 
conformance to the requirements in 
Article 26 of the Cooperatives Law 1163 
and to the records in the Share Register, 
were approved by the Board of 
Directors, were personally present at the 
meeting. The legal meeting quorum 
required by the Articles of Incorporation 
has been achieved. There is no objection 
to the meeting method and to the 
shareholders statuses. 
 
In light of the above, the Chairperson of 
the Board of Directors commenced the 
meeting. 
 
Agenda Items: 
 
Article 1: Commencement: Attendance 
was taken. 
 
2- By anonymous vote, Gokhan 
Eksioglu was elected as the Chairperson 
of the Council, Adil Tufekci was elected 
as the Secretary and Hasan Dagli was 
elected as the Scrutineer. The authority 
of signing the Meeting Minutes was 
granted by anonymous vote. 
 
3- Moment of standing in silence was 
taken for Ataturk and the Turkish 
Dignitaries. 
 
4- The activity report of the Board of 
Directors and the report of the Board of 
Auditors were read. 
 
5- The balance sheet dated December 
31, 2009, was read.  Discussion on the 
reports and the balance sheet was 
opened. Since no one requested to speak, 
the Chairperson of the Council 
submitted to the vote of the General 
Assembly the reports and the balance 
sheet, which were accepted by 
anonymous vote. 
 
6- The boards of directors, auditors and 
liquidation were acquitted separately by 
anonymous vote. 
 
7- 1st Announcement announced on page 
394 dated July 24, 2009, and issue 7361, 
2nd Announcement on page 638 dated 
July 29, 2009, and issue 7364, and 3rd 
Announcement on page 638 dated 
August 5, 2009, and issue 7369 for 
dissolution and liquidation providing 
that third parties who have debt claims 
from the cooperative are required to 
apply within one year, together with the 
respective documents, were registered 
and announced on page 638 of the Trade 

Registry Gazette dated August 12, 2009, 
and  issue 7374. 
 
The cooperative has no active inventory, 
debt and debt claim. The liquidators who 
completed the procedures, Ali Eksi and 
Eyup Eksi, were acquitted by 
anonymous vote. It was adopted by 
anonymous vote that documents, books, 
announcements and other documents 
required by law to be kept should be 
kept by the Liquidator Ali Eksi, a 
Turkish national residing at Kurtkoy 
Narin Sok. No: 9 Pendik/Istanbul. 
 
It was adopted by anonymous vote that, 
since the cooperative had fulfilled its 
purpose and objective and procedures 
for the liquidation of the cooperative, the 
final records of the cooperative should 
be deleted from the Trade Registry, the 
Chamber of Commerce and other 
official authorities. 
 
8- As there was no objection to the 
meeting, the Chairperson of the Council 
closed the meeting at 18:00 hours. These 
minutes were prepared, read and signed 
at the place of meeting. 
 
Chairperson of the Council 
Gokhan Hizir Eksioglu  
Signature 
 
Secretary 
Adil Tufekci  
Signature 
 
Scrutineer 
Hasan Dagli 
Signature 
 
The Ministry Representative 
Aysun Hafizoglu  
Signature 
 
 
 
 
 
Property Disclosure Statement dated 
August 12, 2010, by L.L. Eksioglu 
Akasya Homes, Housing and Building 
Cooperative in Liquidation Pursuant 
to Article 44 of the Enforcement and 
Bankruptcy Law 
 
Assets: None 
Liabilities: None 
 
The Company has no claims due from or 
payable to third parties. 
 
Stamp and signature 
 

(5/A) (4/6997) 
 
 
 
 
 
 
 
  
 
  

_________________________ 
ISTANBUL 

_________________________ 
 

From Istanbul Trade Registry 
 
Registration Number: 238262 

 
Former Trade Name 

MERVE OPTIK SANAYI VE 
TICARET LIMITED SIRKETI 

 
New Trade Name 

MERVEOPTIK SANAYI VE 
TICARET ANONIM SIRKETI 

 
Principal Place of Business: Istanbul 
Fatih Eminonu Seyh Mehmet Geylani 
Mah. Mimar Kemalettin Cad. No: 22-24 
K.4/62 
 
It has been requested to register and 
announce the Articles of Incorporation 
of the joint stock company arranged by 
the Bakirkoy 15th Public Notary on 
December 14, 2010, with reference no. 

45730 due to the change in the type of 
the company, whose principal place of 
business, registration number and trade 
name are shown above, and the signature 
specimen certified by the same notary 
public on December 8, 2010, with 
reference no. 44819 has been submitted 
to our office. It is therefore hereby 
announced that the foregoing is 
registered in accordance with the 
provisions of the Turkish Commercial 
Code 6762 and based on the documents 
in our office on December 15, 2010. 
 

Articles of Incorporation of Merve 
Optik Sanayi Ve Ticaret Anonim 

Sirketi 
 

Incorporation 
Article 1- 
 
A Joint Stock Company has been 
incorporated by and between the 
founders, whose names, family names, 
places of residence and nationalities are 
written below, according to the 
provisions of the Turkish Commercial 
Code concerning immediate 
incorporation of joint stock companies 
and by changing the company type of 
Merve Optik Sanayi Ve Ticaret Limited 
Sirketi registered with Istanbul Trade 
Registry under registration number 
238262 according to Article 152 of the 
Turkish Commercial Code. 
 

- Ali Demirel, a national of the Republic 
of Turkey (Turkish ID: 29449538554) 
residing at Senlikkoy Mahallesi Fuatpasa 
Sokak No: 15A/8 Florya-Bakirkoy- 
Istanbul,  

- Arif Mahmut Demirel, a national of the 
Republic of Turkey (Turkish ID: 
29443538772) residing at Beykoz 
Acarkent Sitesi 59. Sokak 10. Cadde B-
699 Beykoz-Istanbul,  

- Omer Fahrettin Demirel, a national of 
the Republic of Turkey (Turkish ID: 
29452538480) residing at Senlikkoy 
Mahallesi, Beyazkent Sitesi C Blok No: 
5/7 Bakirkoy-Istanbul,  

- Hikmet Demirel, a national of the 
Republic of Turkey (Turkish ID: 
29461538198) residing at Basinkoy 
Mahallesi Gulistan Sokak No: 12/B 
Florya-Bakirkoy-Istanbul, 

 
- Mucteba Fatih Demirel, a national of 
the Republic of Turkey (Turkish ID: 
29434539054) residing at Basinkoy 
Mahallesi Gulistan Sokak No: 12/B 
Florya-Bakirkoy-Istanbul 
 

 
Trade Name 
Article 2- 
 
The Trade Name of the Company is 
Merve Optik Sanayi ve Ticaret Anonim 
Sirketi. 
 
 
Purpose and Subject  
Article 3- 
 
The main purpose and subject of the 
Company are as follows. 
 
 
A- Optical Products and Souvenirs 
 
1- The Company can manufacture, 
purchase, sell, import, export, carry out 
domestic whole sale and retail trade and 
marketing of, repair, conduct 
maintenance and assemble any type of 
optical merchandise, tool, device and 
machinery, control measurement device, 
eyeglasses, eyeglass frames, lens, 
sunglasses, ski goggles, optical lens, 
sunglass lenses and other eyeglass 
equipment, protective glasses, industrial 
glasses, eyeglass manufacturing 
materials, store window ornaments and 
decorations, eyeglass accessories, 
earpieces, screws, hinges, cases and 
cleaning cloths, display cases, lenses and 

auxiliary lens materials, or can contract 
out all of the foregoing to others. 
 
 
2- The Company can manufacture, 
purchase, sell, import, export, and carry 
out domestic wholesale and retail trade 
and marketing of any type of 
prescription and relaxing eyeglasses, 
sunglasses, optical, self-tinting and color 
lenses, contact lenses, lens solutions, 
antireflective eyeglass lenses and frames 
and any material related to the 
foregoing. 
 
3- The Company can manufacture, 
purchase, sell, import, export, and carry 
out domestic wholesale and retail trade 
of, market and distribute eyeglass lenses 
and contact lenses, intraocular lenses, 
optical frames and sunglasses which are 
either specific or not specific to 
elimination of any type of visual 
impairment, and their respective 
materials. 
 
4- The Company can manufacture, 
purchase, sell, import, export, and 
perform domestic wholesale and retail 
trade and marketing of any type of 
optical material, any brand of eyeglasses 
and machinery, their unfinished, semi-
finished and finished materials and 
accessories thereof. 
 
5- The Company can manufacture, 
import, export, and carry out domestic 
wholesale and retail sale of any type of 
organic and inorganic materials related 
to its subject. 
 
6- The Company can import, export, 
purchase and sell any equipment and 
products related to its subjects. 
 
7- The Company can participate in any 
tender opened by official or private 
institutions and organizations related to 
its subject. 
 
8- The Company can import, export, 
carry out wholesale and retail trade of, 
and represent any type of watches, 
jewelry and their accessories. 
 
9- The Company can import, export, 
trade and represent any unfinished and 
auxiliary materials, machinery, and spare 
accessory parts related to watches. 
 
10- The Company can carry out any 
business, brokering, representational and 
franchise activities related to the 
Company activities. 
 
11- The Company can purchase, sell, 
import and export any type of battery, 
dial, watch band and other related 
materials. 
 
12- The Company can offer consultancy 
and organization services related to its 
subject. 
 
13- The Company can purchase, sell, 
import, export, and carry out domestic 
wholesale and retail trade of and market 
any type of male, female, child 
wristwatch and their accessories, 
materials, tools and equipment, and can 
obtain and grant dealership. 
 
14- The Company can purchase, sell, 
import and export any type of watch, 
clock, urban clock system, alarm clock, 
mosque clock, and any type of watch 
mechanism, band, hanger, battery, glass, 
accessory, and material  
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and can obtain and grant dealership. 
15- The Company can repair, maintain, 
fix and assemble any kind of clock and 
can procure, sell, import and export any 
necessary materials required for this 
purpose. 

B- Construction 
1. The company can perform any and all 
kinds of construction, mechanical, 
electrical and installation works of all 
kinds of small and big structures which 
may be awarded either through closed 
envelope, sale by auction, bargaining 
methods and tendering procedure 
conducted by private and public 
authority and institutions either within 
the borders of Turkey or abroad and can 
procure, sell and undertake turn-key 
contracts for any related equipment and 
materials. The company can undertake 
contracting and installation works for 
any and all banks, Bank Headquarters, 
Mass Housing and housing projects, 
schools, hospitals, hotels, motels, 
hostels, factories, airports, ports, 
irrigation channels, bridges, roads, road 
marking works, and execution of 
highway guardrails; construction of 
industrial structures and factory 
buildings and have such works 
subcontracted or undertake such works 
as a temporary contractor.  

2- The company can procure lands on 
flat for land basis, to exchange them by 
parceling out providing that not to act as 
intermediary, and to execution 
construction works on flat for land basis. 

3- The company can construct touristic 
facilities, mass housing units and 
residences within the country and 
abroad.  

4- The company can participate in any 
official or private tenders relevant to its 
subject and have such tenders awarded 
to the company; execute the works 
subject to such tenders; have them 
executed; transfer such works; perform 
any and all official and private 
construction, contracting and installation 
works and have them executed.  

5- The company may procure, rent, sell, 
let on hire, import, export and market 
any tool and equipment and heavy duty 
machinery for the requirements of the 
company. 

6- The company can perform any 
contracting works relevant to its subject; 
can execute construction, maintenance, 
repair and overhauling works of roads, 
buildings and factories. 

7- The company can perform any 
heating system and natural gas 
installation works for the constructions 
that are executed by the company. 

8- The company can perform any design 
engineering and consulting works and 
give consultancy services relevant to the 
subject of the company. 

9- The company can procure, sell, 
import, export and trade any and all 
kinds of construction materials and any 
materials such as iron, cement, sand, 
gravel, bricks, briquette, ready-mix 
concrete, prefabricated construction 
elements, wooden building materials. 

10- The company can make any and all 
kinds of building drawings prepared and 
draw them; prepare surveys; have them 
registered at relevant public authorities; 
take licenses and occupancy permits and 
have them obtained.  

11- The company can prepare any 
master zoning, reclamation, and zoning 
application plans; prepare and proceed 
with parceling out and land 
amalgamation on such lands or have 
these performed by any third parties. 

12- The company can perform any 
earthworks; transport debris and 
materials of all kinds of constructions 
and have them transported.  

13- The company can prepare any and 
all kinds of architectural plans and 
drawings and undertake to prepare them. 

14- The company can make amendments 
on the drawings they have prepared and 
implement them. 

15- The company can perform 3D 
modeling, prepare and implement 
landscape designs. 

16- The company can perform drawing 
and implementation of the plans and 
drawings contracted within the country 
and abroad or have such works executed 
together with another company. 

17- The company can prepare any maps 
and plans including survey and 
operational maps, arrangement of urban 
and rural area and lands, parceling and 
planning; draw current maps, zoning 
plans and layout plans and any map and 
plans that are subject to application, 
allotment, parceling, amalgamation, 
renunciation for road, and registration. 

18- The company can perform any and 
all kinds of land survey, marking 
benchmarks, performing deformation 
measurement, dimensional drawings, 
hydrological surveys, underground 
surveys, location determination, design 
and application works for highways and 
energy transmission lines; sewerage 
drawings, bridge and dam design and 
application.  

19- The company can perform 
application of any drawings on land; 
give title deed and cadastral technical 
services and procedures. 

20- The company can perform any and 
all kinds of designs such as hotels, 
motels, schools, banks, hospitals, bus 
terminals, fuel stations, business centers, 
plazas, housings and other official and 
private building designs and drawings 
within the country and abroad; have such 
design and drawings approved; perform 
engineering consultancy works for such 
drawing and plans and have them 
performed. 

21- The company can render and obtain 
any and all kinds of engineering and 
architectural services within the country 
and abroad; undertake scientific 
responsibility; prepare progress payment 
reports; perform temporary and final 
acceptances and have them performed; 
open offices and bureaus in order to 
perform engineering and architectural 
works. 

22- The company can procure, sell, 
market and trade any and all kinds of 
immovable properties, real estate, 
housings, building complexes, 
apartments, markets, storages, business 
centers, business plazas, plazas, villas 
and resort villages, time share properties, 
apart hotels, motels, camping and 
touristic facilities, organized industrial 
zones, lands, fields; transfer them; take 
their transfer; rent and let on hire. 

23- The company can have any 
undertaken services of the buildings, 
building complexes, apartments and 
similar real estate relevant to the 
objectives and subject of the company; 
continue in accordance with the intended 
usage and perform any necessary 
maintenance and repair works of such 
real estates; arrange necessary services; 
perform repair, maintenance and any 
actions that are required for activities 
and usage of common areas within such 
real estates; and perform any 
arrangement, decoration, repair and 
modifications according to technical 
aspects and specifications and internal 
arrangements that indicate the 
mandatory principles and letting any 
units of such real estates on hire and 
providing all kinds of management 
services for such real estate and perform 
the duties that are assigned to the 
company by the property owners.  

24- The company can perform 
procurement, sale, import and export of 
any and all kinds of decoration materials 
and any materials that are used in 

production of decoration materials; 
perform decoration works, landscaping 
and location layout works; perform 
decoration works for homes and offices 
and any public and private offices. 

25- The company can make any 
decoration and furniture, office and 
home furniture made of wood and metal 
all kinds of kitchen cabinets; perform 
kitchen decoration; produce, procure, 
sell, market, import and export all kinds 
of furniture for bedrooms, living rooms, 
sofas, tables and chairs, beds. The 
company can rent, let on hire, procure 
and sell any sales stores and showrooms 
that are required for sale and exhibition 
of furniture and decoration materials. 

26- The company can manufacture, 
procure, sell, import and export of any 
and all kinds of decoration materials and 
furniture used at homes, offices and 
work places and any auxiliary 
accessories for such furniture. 

27- The company can perform 
installation, procurement, sale, import, 
export, wholesale and retail trade of all 
kinds of PVC coated window systems. 

28- The company can perform 
procurement, sale, impart and export and 
wholesale and retail trade of all kinds of 
steam rooms and modern bath armatures 
and accessories.  

C- Automotive 

1- The company can perform any and all 
kinds of repair and maintenance works 
for land vehicles such as cars, trucks, 
lorries, buses, minibuses and similar 
vehicles with and without engines 
including electrical/electronic vehicles; 
perform procurement, sale, import, 
export, wholesale and retail trade of any 
repair equipment and spare parts; 
perform modernization, routine technical 
controls of such vehicles. The company 
can establish service networks to 
perform such works and can operate 
them. 

2- The company can establish and 
operate washing-lubrication services for 
the automotive sector; perform 
procurement, sale, import, export, 
wholesale and retail domestic trade of 
any consumables to be used therein and 
to perform their distribution and 
marketing. 

3- The company can render all kinds of 
car parking services. 

4- The company can perform 
procurement, sale, import, and export, 
wholesale and retail domestic trade of 
spare parts for all kinds of transportation 
vehicles and perform distribution and 
marketing of them. 

5- The company can perform 
procurement, sale, import, and export, 
wholesale and retail domestic trade of 
any and all kinds of mechanical, 
electrical, electronic engine and 
supplementary accessories and all kinds 
of spare parts relevant to the automotive 
sector and can perform distribution and 
marketing of them. 

6- The company can perform 
procurement, sale, import, and export, 
wholesale and retail domestic trade of 
any and all kinds of car steering wheels. 

7- The company can perform 
procurement, sale, import, and export, 
wholesale and retail domestic trade of 
batteries of motor land vehicles and can 
perform distribution and marketing of 
them. 

8- The company can enter into contracts 
with manufacturer companies of spare 
parts within the country and abroad and 
can take agencyship, distributorship of 
such companies.  

9- The company can perform trade, 
import and export of any and all kinds of 
motor vehicles. 

10- The company can perform domestic 
and international trade of buses, 
minibuses, midi-buses, trucks, lorries, 

tractors, taxis, motorcycles, bicycles, 
trailers and similar land, air, sea vehicles 
with or without engines and any heavy 
duty machinery such as grader, cylinder 
etc. and any loading and unloading 
machinery; perform import, export, 
wholesale and retail domestic trade of 
them and can take agencyship and 
distributorship of such vehicles.  

11- The company can perform trade, 
import and export of any and all kinds of 
tube and tires and wheel rims of motor 
vehicles. 

12- The company can take agencyship 
and distributorship of any tire companies 
for land, air and sea vehicles the 
factories of which are established within 
the country and abroad and car assign 
such distributorships and can open and 
operate such services.  

13- The company can open auto galleries 
and operate them or have them operated. 

D- Textile 

1- The company can manufacture any 
and all kinds of textile and garment 
products, blue jeans, sweat suits, shirts, 
coats, baby and children wear, all kinds 
clothing made of leather and imitation 
leather; blanket, piqué, bed sheets, 
bedding, towels and dowry materials and 
all kinds of textile products; perform 
their marketing, retail and wholesale 
trade, import and export and have these 
produced by contract manufacturing. 

2- The company can produce, procure, 
sell, export, import, wholesale and retail 
trade of all kinds of clothing together 
with their accessories, any and all kinds 
of underwear and outerwear that are 
made of cotton, wool, linen, artificial 
leather and synthetic fiber and other 
types of accessories used in textile sector 
such as woven and printed labels.  

3- The company can give consultancy 
services to the companies within the 
country and abroad on textile issues. 

4- The Company can perform 
manufacturing, import, export, 
wholesale and retail trade of any and all 
woven and knitted fabrics that are made 
of cotton, wool and other yarns. 

5- The Company can perform import, 
export and marketing of bridal dresses, 
bridal hats, bridal flowers, crowns, 
gloves and underwear and outerwear and 
bridal all materials made of all kinds of 
fabrics, veil and lace.  

6- The Company can perform 
manufacturing of dying, pattern printing 
and printed processing of all wool, 
cotton, artificial and synthetic fiber and 
leather made fabrics and have them 
manufactured. 

7- The company can perform 
manufacturing, procurement, sale, 
import, export, wholesale and retail 
domestic trade and marketing of zippers, 
grippers, linings, elastic band, vizovat, 
fiber, interlining, label, accessories, 
yarns and all kinds of ready-made 
clothing materials and any sub-industry 
materials  

8- The company can perform 
manufacturing, procurement, sale, 
import, export, wholesale and retail 
domestic trade and marketing of all 
kinds of metal, synthetic buttons, hook 
and eyes, claps, hangers, zipper, 
grippers, interlining, elastic cord, cord, 
label, jewelry, imitation jewelry and 
accessories and all kinds of ready-made 
clothing industry and sub-industry 
products. 

9- The company can perform 
procurement, sale, import, export, 
wholesale and retail domestic trade and 
marketing of all kinds of raw materials, 
semi-products relevant to the subject of 
the company. 

10- The company can perform 
manufacturing, procurement, sale, 
import, export, wholesale and retail 
domestic trade and marketing of all 
kinds of dyes, auxiliary substances and 

materials used in textile and ready-made 
clothing and dye industry. 

11- The company can perform 
manufacturing, procurement, sale, 
import, export, wholesale and retail 
domestic trade and marketing of all 
kinds of electrical, electronic and manual 
machines and any spare parts and 
accessories thereof that are used in 
ready-made clothing industry. 

12- The company can perform 
procurement, sale, rent, let on hire any 
machinery and equipment together with 
tools and equipment that are required by 
the company and can establish, operate, 
rent or let on hire any necessary 
workshops and manufacturing plants and 
factories. The company can further 
perform packing and quality control of 
the products that are produced or traded 
by the company. 

13- The company can perform works of 
repeat printing and part printing, pattern 
design, graphics, drawing, jig printing 
and all kinds of printing types (pigment, 
reactive plastics, serigraphy, embossed 
foil, plastic transfer and flog printing).   

14- The company can perform import, 
export, and marketing of all kinds of 
ready-made clothing and textile 
materials, zippers, designer materials, 
necessary dyes and shaping materials, 
printed material equipment and tools and 
any spare part and accessories thereof. 

15- The company can perform services 
of installation, maintenance, repair, 
training, consultancy and services 
relevant to the subject of the company. 

16- The company can manufacture, 
export, import, domestic trade and 
market of all kinds cotton, wool, silk, 
linen, bristle, and artificial fiber in 
Turkish handmade and machine 
production carpets, prayer rugs and rugs 
or any of them made of by mixture of 
such materials. 

17- The company can perform dying and 
printing works relevant to its subject or 
have them performed. 

18- The company can produce leather 
products made of raw leather, semi-
product and produced leather and leather 
made ready-ware and leather products 
such as shoes, bags, coats …  
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... can export, import, carry out 
wholesale and retail trade of belts, ties, 
leather souvenirs, and leather crafts and 
materials used in the shoe industry 

 
. 
E- The Company can carry out re-export 
and transit trade related to its subject. It 
can participate in tenders opened by 
official and private institutions and 
organizations related to its subject and 
make commitments with regard to its 
subject. 
F- The Company can build storages, 
cold storages and warehouses and 
garages and parking places for trucks as 
they relate to its subjects, or lease, lease 
out or operate those that are ready and 
available. 
G- The Company can purchase and take 
or transfer ownership of necessary 
vehicles (including ships), and make any 
dispositions in kind and personal 
thereon. 
H- The Company can take or grant 
representation and distributorship at 
home or abroad. It can carry out 
warehouse, private warehouse and 
private storage operations and contract 
works. It can participate in tenders. It 
can participate in fairs and organizations 
related to its subject. 
I- The Company can cooperate with 
domestic and foreign natural and legal 
persons related to its subjects to establish 
new companies or participate in existing 
companies. It can open representation 
offices at home and abroad. 
J- The Company can purchase, sell, lease 
or lease out any kind of installation, 
equipment, vehicle, land and building 
required for storage, shipment and 
distribution of the merchandise related to 
its subjects. It can open display and sales 
venues for display of the Company 
products. 
K- The Company can procure and own 
rights related to and for its subjects, such 
as utility know-how, permit, patent, 
license, concession, brand and the like. It 
can lease out or transfer ownership of 
the same to third parties in part or whole, 
or take ownership of them from third 
parties. 
L- The Company can procure any 
required domestic or foreign loan from 
domestic and foreign finance institutions 
and domestic and foreign 
establishments. It can dispose of them in 
any manner necessary. 
M- The Company can acquire, lease, 
lease out, purchase and sell any type of 
immovable property regarding its 
subject. It can establish and register lien 
on its movable and immovable 
properties and stand as security in favor 
of third parties, and can acquire any 
rights thereon. 
 

The Company can grant lien on its 
movable and immovable property 
against its debts as well as the debts of 
third natural and real persons. It can 
stand as and obtain surety and present 
the same as security and obtain lien on 
movable and immovable property 
against its debt claims. It can grant and 
release lien on the same. 
 
Aside from those listed above, if the 
Company desires to carry out other 
activities related to its subject, it can do 
so after the respective resolution is 
adopted by the General Assembly and 
announced. 
 
Principal Place of Business 
Article 4- 
 
The principal place of business of the 
Company is in the Fatih sub-province of 
Istanbul province. The address is Seyh 
Mehmet Geylani Mahallesi Mimar 
Kemalettin Caddesi No: 22-24 Kat: 4/62 
Eminonu-Fatih-Istanbul. In the case of 
an address change, the new address shall 
be registered in the trade registry and 
announced in the Trade Registry Gazette 
of Turkey.  Notifications to the 
registered and announced address shall 

be deemed served to the Company. The 
Company’s failure to register the new 
address in due time, although it has left 
its registered and announced address, 
shall be deemed cause for termination. 
The Company can open branches at 
home and abroad.  
 
Term 
Article 5-  
 
The term of the Company is indefinite 
from the date of its registration and 
announcement. 
 
Capital 
Article 6-  
 
The Company’s capital is TL 15,700,000 
(fifteen million seven hundred 
thousand), which is divided into 
15,700.00 (fifteen million seven hundred 
thousand) shares registered in the name 
of shareholders, with each having par 
value of TL 1 (one). 
Of this capital, TL 5,535,250.00, 
 corresponding to 5,535,250 shares, has 
been committed by Ali Demirel, 
TL 3,240,625.00, corresponding to 
3,240,625 shares, has been committed by 
Arif Mahmut Demirel, 
TL 2,757,575.00, corresponding to 
2,757,575 shares ,has been committed by 
Omer Fahrettin Demirel, 
TL 2,757,575.00, corresponding to 
2,757,575 shares, has been committed by 
Mucteba Fatih Demirel, 
TL 1,408,975.00, corresponding to 
1,408,975 shares, has been committed by 
Hikmet Demirel in full and free of 
collusion.  

The entire capital of TL 15,700,000.00 
of the Company was met from the paid-
in capital of Merve Optik Sanayi ve 
Ticaret Limited Sirketi, registered with 
Istanbul Trade Registry under 
registration number 238262, which 
changed type according to Article 152 of 
the Turkish Commercial Code. The net 
assets of Merve Optik Sanayi ve Ticaret 
Limited Sirketi, which changed type, has 
been established with the report dated 
June 25, 2010 and with File No: 
2010/253, Varied Case of the experts 
appointed by Bakirkoy 3rd Commercial 
Court of First Instance with its decision 
dated June 18, 2010 and with Case No: 
2010/253, Varied Case, Decision No: 
2010/253. 
 
The limited company has been 
transferred to this joint stock company 
with all its assets and liabilities. 
 
Share Certificates are registered in the 
name of the shareholders. The Board of 
Directors is authorized to print and 
distribute the share certificates in 
denominations involving one or more 
shares. 
 
The Board of Directors may issue and 
distribute temporary share certificates, 
registered in the name of shareholders, 
which will be valid until the share 
certificates are printed and distributed. 

Transfer of Shares 
Article 7- 
 
If one of the shareholders of the 
Company wants to transfer his/her 
shares, he/she shall first notify the 
existing shareholders by a letter 
indicating the amount of shares and the 
transfer price. If the existing 
shareholders do not make known their 
acceptance of the transfer within 15 
days, the shareholder transferring his/her 
shares may transfer his/her shares to 
third parties at a price not lower than 

what he/she has offered to the existing 
shareholders. For the transfer to be valid, 
it shall be adopted by a decision of the 
Board of Directors and entered in the 
stock ledger. The Board of Directors 
may refrain from entering the transfer in 
the stock ledger without any 
justification. 
 
The Board of Directors and Its Term 
Article 8-  
 
The Company’s activities and 
management shall be carried out by the 
Board of Directors, which, according to 
the provisions of the Turkish 
Commercial Code, must be comprised of 
at least three members to be elected 
among the shareholders by the General 
Assembly. The members of the Board of 
Directors shall be selected for a 
maximum of three years. The members 
of the Board of Directors whose terms 
end may be re-elected. The General 
Assembly may replace any member of 
the Board of Directors at any time, if it 
deems it necessary. 

Representing and Binding the 
Company 
Article 9- 

The Company shall be managed, 
represented and bound by the Board of 
Directors. For all documents provided by 
the Company and contracts concluded 
by the Company to be valid, they shall 
bear the signatures affixed under the 
Company name or stamp of the person 
or the persons authorized to represent 
and bind the Company. 

Auditor and Duties 
Article 10- 

The General Assembly shall elect one or 
more auditors for a maximum of three 
years from outside as well as from 
among the shareholders. The number of 
auditors shall not be more than five. The 
auditors shall be obliged to perform the 
duties listed in Articles 353 and 357 of 
the Turkish Commercial Code. 

General Assembly 
Article 11- 

a) Method of Invitation: The General 
Assembly convenes ordinarily or 
extraordinarily. Invitations for the 
meetings shall be subject to the 
provisions of Articles 355, 365, 366 and 
368 of the Turkish Commercial Code. 
b) Time of Meeting: An ordinary 
General Assembly shall convene within 
3 months of the end of the accounting 
period and at least once every year, and 
an extraordinary General Assembly shall 
convene as and when required by the 
Company business. 
c) Voting and Appointment of Proxies: 
The shareholders or their proxies who 
are present at ordinary and extraordinary 
General Assembly meetings shall each 
have one vote. The shareholders may be 
represented at General Assembly 
meetings by other shareholders or by a 
proxy they appoint from outside. 
Proxies who are shareholders of the 
Company shall be authorized to cast 
their own vote and to cast the vote of the 
shareholder they represent. 
d) Discussions and Quorum: Points 
provided in Article 369 of the Turkish 
Commercial Code shall be discussed and 
necessary decisions shall be adopted at 
the General Assembly meetings. The 
quorum for General Assembly meetings 

shall be the participation of the 
shareholders representing 63% of the 
Company’s capital unless a higher 
quorum is provided by the Turkish 
Commercial Code, and the quorum for 
adoption of decisions shall be the yea 
votes of the shareholders representing 
63% of the capital, unless it is specified 
to be higher by the relevant law. 
e) Meeting Venue: The meetings shall be 
held at the head office of the Company 
or at a convenient place in the city in 
which the head office is situated or in 
Istanbul. 

Attendance of Commissioner at 
Meetings 
Article 12- 

It is mandatory that the Commissioner of 
the Ministry of Industry and Commerce 
attend both ordinary and extraordinary 
General Assembly meetings and sign the 
meeting minutes together with the 
concerned persons. Decisions adopted in 
the meetings held in the absence of the 
Commissioner and the General 
Assembly meeting minutes not bearing 
the signature of the Commissioner shall 
not be valid. 

Announcements 
Article 13- 

Announcements regarding the Company 
shall be made at least 15 days prior in at 
least one newspaper issued where the 
company’s principal place of business is 
situated, subject to paragraph 4 of 
Article 37 of the Turkish Commercial 
Code. If no newspaper is issued in the 
respective area, announcements shall be 
made in a newspaper issued at the 
nearest location. However, 
announcements calling for a meeting of 
the General Assembly shall be made at 
least two weeks prior to the said 
meeting, excluding the announcement 
dates and meeting days pursuant to the 
provisions of Article 368 of the Turkish 
Commercial Code. Announcements 
regarding decrease of the capital or 
liquidation shall be subject to Articles 
397 and 438 of the Law. 

Accounting Period 
Article 14- 

The Company’s accounting period shall 
start on the first day of January and end 
on the last day of December. However, 
the first accounting period shall start on 
the date of final incorporation of the 
Company and end on the last day of 
December. 

Determination and Distribution of 
Profit 
Article 15- 

The net profit is the amount after the 
Company’s general expenses and 
amounts required to be paid or set aside 
by the Company, such as depreciation 
expenses, are deducted from the 
revenues determined at the end of the 
accounting period. From the net profit 
calculated in this way, first, 5% shall be 
set aside as legal contingency reserves. 
From the remaining amount, an amount 
that shall suffice for payment of a 5% 
first dividend to the part of non-
redeemable stocks that were fully paid 
shall be deducted. The remaining 
amount shall be distributed as and in the 
manner determined by the General 
Assembly. 

A 10% portion shall be deducted from 
the amounts to be distributed to the 
founders, the members of the Board of 
Directors, officers and employees and 
the sum decided to be distributed to the 
shareholders as second dividend and the 
sum distributed to the entities 
participating in the profit, and added to 
the ordinary contingency reserves 
pursuant to sub-paragraph 3 of 
paragraph 2 of Article 466 of the 
Turkish Commercial Code. 

Contingency Reserves 
Article 16- 

Contingency reserves set aside by the 
Company shall be subject to the 
provisions of Articles 466 and 467 of the 
Turkish Commercial Code. 

Legal Provisions 
Article 17- 

Matters not provided herein shall be 
subject to the provisions of the Turkish 
Commercial Code. 
Provisional Article 1- Hikmet Demirel, 
Ali Demirel, Arif Mahmut Demirel and 
Mucteba Fatih Demirel have been 
elected as the members of the Board of 
Directors to serve for a period of 3 years. 
Ali Demirel has been elected as the 
Chairperson of the Board of Directors. 
Hikmet Demirel has been elected as the 
Vice Chairperson of the Board of 
Directors. 
Arif Mahmut Demirel and Mucteba 
Fatih Demirel have been elected as 
members of the Board of Directors. 

The Company shall be represented and 
bound as follows. 

1- The Chairperson Ali Demirel and the 
Vice Chairperson Hikmet Demirel of the 
Board of Directors are authorized to 
represent and bind the Company with 
their joint signatures affixed under the 
trade name or stamp of the Company in 
property purchases and sales and transfer 
of brands. 

2- The Chairperson Ali Demirel and the 
Vice Chairperson Hikmet Demirel of the 
Board of Directors are authorized to 
represent and bind the Company with 
their individual signatures affixed under 
the trade name or stamp of the Company 
in loan agreements concluded with 
banks and finance organizations. 

3- The Chairperson Ali Demirel and the 
Vice Chairperson Hikmet Demirel and 
the member Arif Mahmut Demirel of the 
Board of Directors are authorized to 
represent and bind the Company with 
their individual signatures affixed under 
the trade name or stamp of the Company 
in matters other than the above (in 
Articles 1 and 2). 

Provisional Article 2- Huseyin Cetin, a 
national of the Republic of Turkey 
residing at Kisikli Caddesi Masaldan Is 
Merkezi No. 46 A Blok Kat: 2 Uskudar - 
Istanbul, has been elected as the 
Company’s Auditor to serve for a period 
of one year until the first Ordinary 
General Assembly meeting. 

(Continued on Page 502)
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Founding Shareholders 
Ali Demirel   Signature 
Arif Mahmut Demirel   Signature 
Omer Fahrettin Demirel   Signature 
Hikmet Demirel   Signature 
Mucteba Fatih Demirel   Signature 

(20/A) (17/610811) 
______________________________ 

From Istanbul Trade Registry 
 
Registration Number: 750749 

Trade Name 
ES MALI YATIRIM VE 

DANISMANLIK ANONIM SIRKETI 

Principal Place of Business: Istanbul 
Bahcelievler Yenibosna Basin Ekspres 
Yolu Kavak Sok: Ser Plaza A Blok 
No. 3 K.2-3 

It has been requested to register and 
announce the decision of the 
Extraordinary General Assembly dated 
December 9, 2010, and the amended 
Articles of Incorporation of the 
Company with the above principal place 
of business, registration no. and trade 
name, and to announce the Partial 
Demerger Agreement and the share 
table. It is hereby announced that the 
foregoing is registered according to the 
provisions of the Turkish Commercial 
Code 6762 and based on the documents 
in our office on December 31, 2010. 

The Meeting Minutes of the 
Extraordinary General Assembly of 

Es Mali Yatirim Ve Danismanlik 
Anonim Sirketi dated  

December 9, 2010 

The Extraordinary General Assembly of 
Es Mali Yatirim Ve Danismanlik 
Anonim Sirketi convened on December 
9, 2010, at 13:00 hours at Istanbul 
Yenibosna Basin Ekspres Yolu Kavak 
Sokak No. 3 Ser Plaza A Blok Kat: 3 
under the supervision of the 
Commissioner of the Ministry Huseyin 
Sinirci commissioned by the letter of the 
Directorate of Industry and Commerce 
of Istanbul dated December 8, 2010, and 
numbered 72698 and pursuant to 
Article 370 of the TCC. 

After it was understood from the review 
of the list of attendance that, of the 
50,000 shares corresponding to the total 
capital of the Company capital of 
TL 50,000.00, 50,000 shares, thus all 
shareholders, were represented in person 
during the meeting and that, thereby, the 
minimum meeting quorum specified 
both by the law and by the Articles of 
Incorporation was achieved. Therefore, 
the Chairperson of the Board of 
Directors, Mr. Ethem Sancak, 
commenced the meeting and proceeded 
with discussion of the agenda. 
 
1- Accordingly, Ethem Sancak was 
elected as the Chairperson of the 
Council,  
Necat Sancak was elected as the 
Scrutineer, 
and Ozer Sancak was elected as the 
Secretary by anonymous vote. 
 
2- It was adopted by anonymous vote to 
grant authority to the council to sign the 
meeting minutes of the General 
Assembly. 

3- Pursuant to item 3 of the agenda, and 
pursuant to the respective provisions of 
Articles 19 and 20 of the Corporate Tax 
Law 5520, and according to the 
provisions of the “Regulation on 
Procedures and Principles for Partial 
Demerger of Joint Stock Companies and 
Limited Companies” published in 
Official Gazette Issue No. 25231 of 
September 16, 2003, it was decided by 
anonymous vote to approve the Partial 
Demerger Agreement attached to these 
minutes, signed on November 18, 2010, 
with Sancak Insaat Turizm Nakliyat ve 
Dis Ticaret Anonim Sirketi by the 
authority granted to our Board of 
Directors at the Extraordinary General 
Assembly Meeting dated October 26, 
2010, for the partial demerger found 
acceptable  based on the balance sheet 
and financial records of Sancak Insaat 
Tur. Nak. Ve Dis. Tic. AS. dated July 
31, 2010, by the Expert Report dated 
November 22, 2010, prepared under the 
scope of the Varied Case File 2010/434 
of Bakirkoy 3rd Commercial Court of 
First Instance. 

Also, it was adopted by anonymous vote 
to deliver all of the shares to be issued 
by our Company in return for the 
transfer of the shares corresponding to 
TL 26,452,477.00 of Hedef-Alliance 
Holding AS, registered in the assets of 
the demerged company due to the partial 
demerger of Sancak Insaat Turizm 
Nakliyat ve Dis Ticaret Anonim Sirketi, 
to our current shareholder Mr. Ethem 
Sancak, as defined in detail in Article 5 
entitled “Method of Application of 
Partial Demerger” of the Partial 
Demerger Agreement. 

4. The meeting proceeded with 
discussion on amending the article 
related to the capital of our Company 
due to the participation stocks taken over 
by means of the partial demerger of 
Sancak Insaat Turizm Nakliyat ve Dis 
Ticaret Anonim Sirketi. It was adopted 
by anonymous vote to increase our 
Company’s capital by TL 26,452,477.00 
in return for the transfer of the 
participation stocks of TL 26,452,477.00 
from Hedef-Alliance Holding AS’s 
participation stocks with the total 
registered value of TL 122,876,090.00 
owned by Sancak Insaat Turizm 
Nakliyat ve Dis Ticaret Anonim Sirketi, 
as seen in the Expert Report dated 
November 22, 2010, prepared under the 
scope of Varied Case File 2010/434 of 
Bakirkoy 3rd Commercial Court of First 
Instance and deliver the shares issued in 
return for the capital in kind to our 
shareholder Mr. Ethem Sancak. 

According to this, it was adopted by 
anonymous vote to amend Article 6, 
entitled “Capital,” of the Articles of 
Incorporation. 

Amended Article 
Article 6 
Capital 

The Company’s capital is 
TL 26,502,477.00 (twenty-six million 
five hundred two thousand four hundred 
seventy-seven) divided into 26,502,477 
shares, with each having a par value of 
TL 1.00. 

The prior capital of TL 50,000.00 (fifty 
thousand) of the Company was fully 
paid. This time, the increase of 
TL 26,452,477.00 of the capital in kind 

due to the partial demerger was met 
from the registered value of the 
participation stocks of Hedef-Alliance 
Holding AS. taken over from the 
demerged company Sancak Insaat 
Turizm Nakliyat ve Dis Ticaret AS in 
line with the demerger agreement as 
provided in the expert report dated 
November 22, 2010, prepared under the 
scope of Varied Case File 2010/434 of 
Bakirkoy 3rd Commercial Court of First 
Instance. 

Share certificates are registered in the 
name of the shareholders. The 
distribution of the capital is as follows. 

Name of Shareholder: Ethem Sancak 
Shares Held: 26,502,473 
Par value (TL): 26,502,473.00 

Name of Shareholder: Ozer Sancak 
Shares Held: 1 
Par value (TL): 1.00 

Name of Shareholder: Fuat Sancak 
Shares Held: 1 
Par value (TL): 1.00 

Name of Shareholder: Necat Sancak 
Shares Held: 1 
Par value (TL): 1.00 

Name of Shareholder: Nurten Yildirim 
Shares Held: 1 
Par value (TL): 1.00 

Total 
Number of Shares: 26,502,477 
Par value (TL): 26,502,477.00 

5. The items included on the agenda 
were discussed and the meeting ended as 
there was no other matter to discuss. 

Commissioner Chairperson of the 
Council 
Huseyin Sinirci Signature 
Scrutineer 
Ethem Sancak Signature 
Scrutineer 
Necat Sancak Signature 
Secretary 
Ozer Sancak Signature 

Company Trade Name: Es Mali Yatirim 
Ve Danismanlik Anonim Sirketi 
Company Address: Yenibosna, Basin 
Ekspres Yolu Kavak Sokak No: 3 Ser 
Plaza A Blok Kat: 3 
Trade Registry Office: Istanbul Trade 
Registry 
Registration No: 750749 
Previous Capital: TL 50,000.00 
Present Capital: TL 26,502,477.00 
Date of the General Assembly Meeting: 
December 9, 2010 

Details of the Shareholders 
Participating in the Capital Increase: 
Name and Title: Ethem Sancak 
Shares Held before the Increase: 
YTL 49,996.00 
Shares Held after the Increase: 
YTL 26,502,473.00 
Number of Shares Subscribed: 
26,452,477 
Paid: 
Payment Bank: Signature 

Name and Title: Ozer Sancak 
Shares Held before the Increase: YTL 1 
Shares Held after the Increase: YTL 1 
Number of Shares Subscribed:  
Paid: 
Payment Bank: Signature 

Name and Title: Fuat Sancak 
Shares Held before the Increase: YTL 1 
Shares Held after the Increase: YTL 1 
Number of Shares Subscribed:  
Paid: 
Payment Bank: Signature 

Name and Title: Necat Sancak 
Shares Held before the Increase: YTL 1 
Shares Held after the Increase: YTL 1 
Number of Shares Subscribed:  
Paid: 
Payment Bank: Signature 

Name and Title: Nurten Yildirim 
Shares Held before the Increase: YTL 1 
Shares Held after the Increase: YTL 1 
Number of Shares Subscribed:  
Paid: 
Payment Bank: Signature 

Total 
Shares before the Increase: 
YTL 50,000.00 
Shares after the Increase: 
YTL 26,502,477.00 

The above information is certified as 
true. 
Es Mali Yatirim Ve Danismanlik 
Anonim Sirketi 
Board of Directors 
Ethem Sancak 
Chairperson of the Board of Directors 
Necat Sancak 
Vice Chairperson of the Board of 
Directors 
Nurten Yildirim Signature 
Member of the Board of Directors 
Ozer Sancak Signature 
Member of the Board of Directors 

Partial Demerger Agreement 

Article 1- 
The Company Subject of Partial 
Demerger and Main Elements of the 
Demerger 

Pursuant to sub-paragraph (b) of 
paragraph 3 of Article 19 and 
paragraph 3 of Article 20 of Corporate 
Tax Law 5520, and the provisions of the 
“Regulation on Procedures and 
Principles for Partial Demerger of Joint 
Stock Companies and Limited 
Companies” published in Official 
Gazette Issue No. 25231 of September 
16, 2003, “Sancak Insaat Turizm 
Nakliyat Ve Dis Ticaret Anonim Sirketi” 
registered under registration 
no. “492418” with the Istanbul Trade 
Registry and with the principal place of 
business at “Goztepe Mah. Orhangazi 
Cad. Karanfil Sok. No. 64 Kat: 4 D: 2 
Bagcilar/Istanbul” (Hereinafter referred 
to as “Demerged Company” or 
“Transferor”) shall transfer part of the 
shares in its assets of “Hedef-Alliance 
Holding AS” corresponding to 
TL 26,452,477.00 at their registered 
value to Es Mali Yatirim ve Danismanlik 
Anonim Sirketi registered under 
registration no. 750749 with the Istanbul 
Trade Registry (Hereinafter referred to 
as “Transferee”) through partial 
demerger. Shares to be issued in return 
for capital in kind shall be delivered to 
the shareholder, Ethem Sancak, of the 
Demerged Company. 

Article 2- 
Legal Basis of Partial Demerger 
This Partial Demerger Agreement is 
signed by and between the Demerged 
Company and the Transferee on 
December 18, 2010 under the Expert 

Report prepared based on the balance 
sheet of the Demerged Company dated 
July 31, 2010, by a commission of three 
experts appointed by the decision of 
October 22, 2010, of the Bakirkoy 3rd 
Commercial Court of First Instance in its 
Varied Case File 2010/434. 

Sub-paragraph (b) of paragraph 3 of 
Article 19 and paragraph 3 of Article 20 
of Corporate Tax Law 5520, the 
provisions of the “Regulation on 
Procedures and Principles for Partial 
Demerger of Joint Stock Companies and 
Limited Companies” published in 
Official Gazette Issue No. 25231 of 
September 16, 2003, applicable articles 
of the Turkish Commercial Code, and 
the decisions adopted at the 
Extraordinary General Assembly of the 
Demerged Company dated September 
29, 2010, and registered on September 
30, 2010, constitute the legal basis for 
this Partial Demerger Agreement. 

Article 3- 
Financial Statements and Balance 
Sheet as the Basis of Partial Demerger 

This partial demerger shall be carried out 
based on the balance sheet and financial 
statements of the Demerged Company 
dated July 31, 2010. 

Article 4- 
Subject of Partial Demerger 

It has been decided by the Extraordinary 
General Assembly of the Demerged 
Company to remove the part of the 
participation stocks of “Hedef-Alliance 
Holding AS” corresponding to  
TL 26,452,477.00, included in the assets 
of the Demerged Company and listed 
below as defined in detail in Article 5, 
from the assets through partial demerger 
by the date of partial demerger and 
transfer them to Es Mali Yatirim ve 
Danismanlik Anonim Sirketi at their 
registered value according to the 
amounts provided below. 

Thereunder, the part corresponding to 
that of the total participation stocks of 
“Hedef-Alliance Holding AS” of 
TL 122,876,090.00 corresponding to TL 
96,423,613.00 and included in the assets 
of the Demerged Company ...... to 
3 companies to be newly established 
under a partial demerger plan and ... 

(Continued on Page 503) 
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A modern pair of prescription reading 

glasses

French Empire gilt scissors glasses

c. 1805 (with one lens missing)

Glasses – ca. 1920s

Glasses
From Wikipedia, the free encyclopedia

For the short story by Henry James, see Glasses (short story).
See also glass, glass (disambiguation), or spectacle (disambiguation).

Glasses, also known as eyeglasses or spectacles, are frames 

bearing lenses worn in front of the eyes used for vision correction.

Safety glasses are a kind of eye protection against flying debris or 

against visible and near visible light or radiation. Sunglasses

allow better vision in bright daylight, and may protect one's eyes 

against damage from high levels of ultraviolet light. Specialized 

glasses may be used for viewing specific visual information (such 

as stereoscopy). Sometimes glasses are worn simply for aesthetic 

or fashion purposes.

Contents

■ 1 History
■ 1.1 Precursors

■ 1.2 Invention of eyeglasses
■ 1.2.1 Refuted claims

■ 1.3 Later developments

■ 2 Types
■ 2.1 Corrective

■ 2.1.1 Single vision

■ 2.1.1.1 Over the counter reading 
glasses

■ 2.1.2 Bifocal
■ 2.1.3 Trifocal
■ 2.1.4 Progressive

■ 2.1.5 Adjustable focus
■ 2.2 Safety

■ 2.3 Sunglasses
■ 2.4 3D glasses
■ 2.5 Magnification (bioptics)

■ 2.6 Yellow-tinted computer/Gaming glasses
■ 3 Frames
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■ 17 External links

History

Precursors

The earliest written record of magnification dates back to the 1st century 

AD, when Seneca the Younger, a tutor of Emperor Nero of Rome, wrote: 

"Letters, however small and indistinct, are seen enlarged and more clearly 

through a globe or glass filled with water".[1]
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Detail of a portrait of the 

Dominican Cardinal and 

renowned biblical scholar 

Hugh of Saint-Cher painted 

by Tommaso da Modena in 

1352

Portrait of cardinal Fernando 

Niño de Guevara by El 

Greco circa 1600 shows 

glasses with temples passing 

over and beyond the ears

The Glasses Apostle by 

Conrad von Soest (1403)

The use of a convex lens to form an enlarged/magnified image is discussed 

in Alhazen's Book of Optics (1021). Its translation into Latin from Arabic 

in the 12th century was instrumental to the invention of eyeglasses in 13th 

century Italy.[1]

Englishman Robert Grosseteste's treatise De iride ("On the Rainbow"), 

written between 1220 and 1235, mentions using optics to "read the smallest 

letters at incredible distances". A few years later in 1262, Roger Bacon is 

also known to have written on the magnifying properties of lenses.[2]

Sunglasses, in the form of flat panes of smoky quartz, were used in China

during the 12th century.[a] Similarly, the Inuit have used snow goggles for 

eye protection. While they did not offer any corrective benefits[4] they did 

improve visual acuity via the pinhole effect.

Invention of eyeglasses

The first eyeglasses were made in Italy in 

about 1286, but it is not clear who the 

inventor was. In a sermon delivered on 

February 23, 1306, the Dominican friar 

Giordano da Pisa (ca. 1255–1311) wrote 

"It is not yet twenty years since there was 

found the art of making eyeglasses, which 

make for good vision... And it is so short a 

time that this new art, never before extant, 

was discovered. ... I saw the one who first 

discovered and practiced it, and I talked to 

him."[5] Giordano's colleague Friar 

Alessandro della Spina of Pisa (d. 1313) 

was soon making eyeglasses. The Ancient 

Chronicle of the Dominican Monastery of 

St. Catherine in Pisa records: "Eyeglasses, having first been made by 

someone else, who was unwilling to share them, he [Spina] made them 

and shared them with everyone with a cheerful and willing heart."[6] By 

1301, there were guild regulations in Venice governing the sale of 

eyeglasses.[7]

The earliest pictorial evidence for the use of eyeglasses is 

Tommaso da Modena's 1352 portrait of the cardinal Hugh de 

Provence reading in a scriptorium. Another early example would 

be a depiction of eyeglasses found north of the Alps in an 

altarpiece of the church of Bad Wildungen, Germany, in 1403.
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Seated apostle holding lenses in 

position for reading. Detail from 

Death of the Virgin, by the Master of 

Heiligenkreuz, ca. 1400–30 (Getty 

Center).

These early glasses had convex lenses that could correct both 

hyperopia (farsightedness), and the presbyopia that commonly 

develops as a symptom of aging. It was not until 1604 that 

Johannes Kepler published the first correct explanation as to why 

convex and concave lenses could correct presbyopia and myopia.
[b]

Early frames for glasses consisted of two magnifying glasses 

riveted together by the handles so that they could grip the nose. 

These are referred to as "rivet spectacles". The earliest surviving 

examples were found under the floorboards at Kloster 

Wienhausen, a convent near Celle in Germany; they have been 

dated to circa 1400.[10]

Refuted claims

In 1907 Professor Berthold Laufer, a German-American

anthropologist, stated in his history of glasses that "the opinion 

that spectacles originated in India is of the greatest probability and 

that spectacles must have been known in India earlier than in Europe".[11][12] However, Joseph Needham 

showed that the mention of glasses in the manuscript Laufer used to justify the prior invention of them in 

Asia did not exist in older versions of that manuscript, and the reference to them in later versions was 

added during the Ming dynasty.[13]

Although there have been claims that Salvino degli Armati of Florence invented eyeglasses, these claims 

have been exposed as hoaxes.[14][15] Furthermore, although there have been claims that Marco Polo

encountered eyeglasses during his travels in China in the 13th century, no such statement appears in his 

accounts.
[16][17]

Indeed, the earliest mentions of eyeglasses in China occur in the 15th century and those 

Chinese sources state that eyeglasses were imported.[18]

Later developments

The American scientist Benjamin 

Franklin, who suffered from both 

myopia and presbyopia, invented 

bifocals. Serious historians have 

from time to time produced 

evidence to suggest that others 

may have preceded him in the 

invention; however, a 

correspondence between George 

Whatley and John Fenno, editor of 

The Gazette of the United States, 

suggested that Franklin had indeed 
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A portrait of Francisco de Quevedo y 

Villegas, 1580–1645

Harry S. Truman, 33rd 

President of the United 

States, was known to have 

poor vision.

invented bifocals, and perhaps 50 

years earlier than had been 

originally thought.[19]

The first lenses for correcting 

astigmatism were designed by the 

British astronomer George Airy in 

1825.[20]

Over time, the construction of 

frames for glasses also evolved. 

Early eyepieces were designed to 

be either held in place by hand or 

by exerting pressure on the nose 

(pince-nez). Girolamo Savonarola

suggested that eyepieces could be 

held in place by a ribbon passed 

over the wearer's head, this in turn secured by the weight of a hat. 

The modern style of glasses, held by temples passing over the 

ears, was developed some time before 1727, possibly by the 

British optician Edward Scarlett. These designs were not 

immediately successful, however, and various styles with attached handles such as "scissors-glasses" and 

lorgnettes were also fashionable from the second half of the 18th century and into the early 19th century.

In the early 20th century, Moritz von Rohr and Zeiss (with the assistance of H. Boegehold and A. 

Sonnefeld[21]), developed the Zeiss Punktal spherical point-focus lenses that dominated the eyeglass lens 

field for many years.

In 2008, Joshua Silver designed eyewear with adjustable corrective glasses. They work by silicone liquid, 

a syringe, and a pressure mechanism.[22]

Despite the increasing popularity of contact lenses and laser corrective eye surgery, glasses remain very 

common, as their technology has improved. For instance, it is now possible to purchase frames made of 

special memory metal alloys that return to their correct shape after being bent. Other frames have spring-

loaded hinges. Either of these designs offers dramatically better ability to withstand the stresses of daily 

wear and the occasional accident. Modern frames are also often made from strong, light-weight materials 

such as titanium alloys, which were not available in earlier times.

Types

Glasses come in many types. They can be classified by their primary function, but also appear in 

combinations such as prescription sunglasses or safety glasses with enhanced magnification.

Corrective

Main articles: Corrective lens and Refractive error
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Seattle skyline as seen through a 

corrective lens, showing the effect of 

refraction

Typical pair of single vision glasses

Corrective lenses are used to correct refractive errors by bending 

the light entering the eye in order to alleviate the effects of 

conditions such as nearsightedness (myopia), farsightedness 

(Hypermetropia) or astigmatism. Another common condition in 

patients over forty years old is presbyopia, which is caused by the 

eye's crystalline lens losing elasticity, progressively reducing the 

ability of the lens to accommodate (i.e. to focus on objects close 

to the eye). Corrective lenses are made to conform to the 

prescription of an ophthalmologist or optometrist. A lensmeter

can be used to verify the specifications of a pair of glasses.

Pinhole glasses are a type of corrective glasses that do not use a 

lens. Pinhole glasses do not actually refract the light or change 

focal length. Instead, they create a diffraction limited system, which has an increased depth of field, 

similar to using a small aperture in photography. This form of correction has many limitations that 

prevent it from gaining popularity in everyday use.

Corrective eyeglasses can significantly improve the life quality of the wearer. Not only do they enhance 

the wearer's visual experience, but can also reduce problems that appear such as headaches or squinting.

Single vision

Single vision lenses correct for only one distance. If they correct 

for far distance, the person must accommodate to see clearly up 

close. If the person cannot accommodate, they may need a 

separate pair of single vision glasses for near distances, or else use 

a multifocal lens (see below).

Over the counter reading glasses

Ready-made reading glasses go by many names, including over 

the counter glasses, ready readers, cheaters, magnifiers, non-

prescription readers, or generic readers. They offer clearer vision 

to people with presbyopia and hyperopia. They are typically sold 

in retail locations such as pharmacies and grocery stores, but are also available in book stores and 

clothing retailers. They are available in common reading prescriptions in strengths ranging from +0.75 to 

+3.50 diopters. These glasses do not take into account the mathematics of the wearer's distance 

prescription, often causing the distance to become blurry unless they are removed. If the wearer has little 

to no need for correction in the distance, the glasses may work quite well for seeing better during near 

vision tasks. But if the person has a need for correction in the distance, it is less likely that they will be 

perfectly effective.

Reading glasses come in two main styles: full frames, in which the entire lens is made in the reading 

prescription, and half-eyes, style glasses that sit lower down on the nose.[23] Full frame readers must be 

removed to see distance clearly, while the distance can be clearly viewed over the top of half-eye readers.
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These bifocals are upside down as 

they rest on the surface. The add 

segment of the lens for near vision is 

the "D" shaped area.

Although such glasses are generally considered safe, an individual prescription, as determined by an 

ophthalmologist or optometrist and made by a qualified optician, usually results in better visual 

correction and fewer headaches and visual discomfort.

This is due to the optical centres of the lenses in non prescription readers not being correctly aligned with 

the wearers Pupillary Distance (the distance between pupils). This causes headaches, discomfort and in 

some cases eye muscle strain due to prismatic effect.

Bifocal

With a bifocal, the upper part of the lens is generally used for 

distance vision, while the lower segment is used for near vision. 

The area of the lens that caters to near vision is called the add 

segment. There are many different shapes, sizes, and positions for 

the add segment that are selected for functional differences as 

well as the visual demands of the patient. Bifocals allow people 

with presbyopia to see clearly at distance and near without having 

to remove the glasses, which would be required with single vision 

correction.

Trifocal

Trifocal lenses are similar to bifocals, except that the two focal 

areas are separated by a third in the middle. This segment corrects 

the wearer's vision for intermediate distances roughly at arms' 

length, e.g. computer distance. This lens type has two segment 

lines, dividing the three different correcting segments.

Progressive

Progressive addition or varifocal lenses provide a smooth transition from distance correction to near 

correction, eliminating segment lines and allowing clear vision at all distances. The lack of any abrupt 

change in power and the uniform appearance of the lens gives rise to the name "no-line bifocal".

Adjustable focus

Adjustable or variable focus dynamically adjusts focal length, typically allowing clear vision at any 

distance. It is especially useful for treating the loss of accommodation common in presbyopia.

Safety

See also: Eye protection

Safety glasses are worn to protect the eyes during a variety of 

tasks. They are made with shatter-resistant plastic lenses to 

protect the eye from flying debris and can shield the eyes from 

hazardous splatters such as blood or chemicals. There are also 
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Safety glasses with side shields

Woman wearing sunglasses

safety glasses for welding, which are styled like wraparound 

sunglasses, but with much darker lenses, for use in welding where 

a full sized welding helmet is inconvenient or uncomfortable. 

These are often called "flash goggles", because they provide 

protection from welding flash. Nylon frames are usually used for 

protection eyewear for sports because of their lightweight and 

flexible properties.

Sunglasses

Main article: Sunglasses

Sunglasses provide improved comfort and protection against 

bright light and often against ultraviolet (UV) light. Photochromic 

lenses, which are photosensitive, darken when struck by UV light. 

The dark tint of the lenses in a pair of sunglasses blocks the 

transmission of light through the lens.

Light polarization is an added feature that can be applied to 

sunglass lenses. Polarization filters are positioned to remove 

horizontally polarized rays of light, which eliminates glare from 

horizontal surfaces (allowing wearers to see into water when 

reflected light would otherwise overwhelm the scene). Polarized 

sunglasses may present some difficulties for pilots since 

reflections from water and other structures often used to gauge 

altitude may be removed. Liquid crystal displays often emit 

polarized light making them sometimes difficult to view with 

polarized sunglasses.

Sunglasses may be worn just for aesthetic purposes, or simply to hide the eyes. Examples of sunglasses 

that were popular for these reasons include teashades and mirrorshades. Many blind people wear nearly 

opaque glasses to hide their eyes for cosmetic reasons.

Sunglasses may also have corrective lenses. Clip-on sunglasses or sunglass clips can be attached to 

another pair of glasses. Some wrap-around sunglasses are large enough to be worn over top of another 

pair of glasses. Otherwise, many people opt to wear contact lenses to correct their vision so that standard 

sunglasses can be used.

3D glasses

Main article: 3D Viewers

The illusion of three dimensions on a two dimensional surface can be created by providing each eye with 

different visual information. 3D glasses create the illusion of three dimensions by filtering a signal 

containing information for both eyes. The signal, often light reflected off a movie screen or emitted from 

an electronic display, is filtered so that each eye receives a slightly different image. The filters only work 

for the type of signal they were designed for.
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Anaglyph 3D glasses have a different colored filter for each eye, typically red and blue or red and green. 

A polarized 3D system on the other hand uses polarized filters. Polarized 3D glasses allow for color 3D, 

while the red-blue lenses produce an image with distorted coloration. An active shutter 3D system uses 

electronic shutters. Head-mounted displays can filter the signal electronically and then transmit light 

directly into the viewers eyes.

Anaglyph and polarized glasses are distributed to audiences at 3D movies. Polarized and active shutter 

glasses are used with many home theaters. Head-mounted displays are used by a single person, but the 

input signal can be shared between multiple units.

Magnification (bioptics)

Glasses can also provide magnification that is useful for people with vision impairments or specific 

occupational demands. An example would be bioptics or bioptic telescopes which have small telescopes 

mounted on, in, or behind their regular lenses. Newer designs use smaller lightweight telescopes, which 

can be embedded into the corrective glass and improve aesthetic appearance (mini telescopic spectacles). 

They may take the form of self-contained glasses that resemble goggles or binoculars, or may be attached 

to existing glasses.

Yellow-tinted computer/Gaming glasses

A type of glasses, usually with a minor yellow tint. Basically performs minor color correction, or the top 

of reducing headache due lack of blinking. Might also be minor corrective. Unprescribed glasses.

Depending on the company, these computer or gaming glasses can also filter out high energy blue and 

ultra-violet light from LCD screens, fluorescent lighting, and other sources of light. This allows for 

reduced eye-strain. These glasses can be ordered as standard or prescription lenses that fit into standard 

optical frames.[24]

Due to the blue energy blocking nature of these lenses, they also help users sleep at night along with 

reducing age-related macular degeneration.[25]

Frames

The ophthalmic frame is the part of a pair of glasses which is designed to hold the lenses in proper 

position. Ophthalmic frames come in a variety of styles, sizes, materials, shapes, and colors.[26]

Parts

■ two eyewires or rims surrounding and holding the lenses in place
■ bridge which connects the two eyewires,
■ chassis, the combination of the eyewires and the bridge

■ top bar or brow bar, a bar just above the bridge providing structural support and/or style 
enhancement. The addition of a top bar makes a pair of glasses aviator eyeglasses

■ brows or caps – plastic or metal caps which fit over the top of the eyewire for style enhancement 
and to provide additional support for the lenses. The addition of brows makes a pair of glasses 
Browline glasses
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■ two nose pads that allow a comfortable resting of the eyewires on the nose

■ two pad arms which connect the eyewire to the nosepads
■ two end pieces which connect the eyewire via the "hinges" to the temples
■ two hinges connecting the endpieces to the frames and allowing a swivel movement

■ pair of frame-front endpieces
■ two temples (earpieces) on either side of the skull

■ two temple tips at the end of each temple

Temple types

■ Skull Temples: bend down behind the ears, follow the contour of the skull and rest evenly against 
the skull

■ Library Temples: generally straight and do not bend down behind the ears. Hold the glasses 
primarily through light pressure against the side of the skull

■ Convertible Temples: used either as library or skull temples depending on the bent
■ Riding Bow Temples: curve around the ear and extend down to the level of the ear lobe. Used 

mostly on athletic, children’s, and industrial safety frames;

■ Comfort Cable Temples: similar to the Riding bow but constructed from coiled, metal, flexible 
cable

Materials

Plastic

■ Cellulose Acetate (Zyl)
■ Optyl (A type of hypoallergenic material made especially for eyeglass frames. It features a type of 

elasticity that returns the material to its original shape)
■ Cellulose propionate (molded, durable plastic)
■ 3D-printed plastic using super-fine polyamide powder and Selective Laser Sintering processes –

see Mykita Mylon
■ Nylon

Metal

■ Gold

■ Silver
■ Aluminum

■ Beryllium
■ Stainless steel
■ Titanium

■ Flexon

Natural materials

■ Wood

■ Bone
■ Ivory
■ Leather
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Former United States senator 

Barry Goldwater in horn-

rimmed glasses

■ Semi-precious or precious stone

Fashion

Many people require glasses for the reasons listed above. There are many shapes, colors, and materials 

that can be used when designing frames and lenses that can be utilized in various combinations. 

Oftentimes, the selection of a frame is made based on how it will affect the appearance of the wearer. 

Some people with good natural eyesight like to wear eyeglasses as a style accessory.

Personal image

For most of their history, eyeglasses were seen as unfashionable, and carried several potentially negative 

connotations: wearing glasses caused individuals to be stigmatized and stereotyped as pious clergymen 

(as those in religious vocation were the most likely to be literate and therefore the most likely to need 

reading glasses), elderly, or physically weak and passive.[27][28] The stigma began to fall away in the early 

1900s when the popular Theodore Roosevelt was regularly photographed wearing eyeglasses, and in the 

1910s when popular comedian Harold Lloyd began wearing a pair of horn-rimmed glasses as the 

"Glasses" character in his films.[27][28]

Since, eyeglasses have become an acceptable fashion item and often act 

as a key component in individuals' personal image. Musicians Buddy 

Holly and John Lennon became synonymous with the styles of eye-

glasses they wore to the point that thick, black horn-rimmed glasses are 

often called "Buddy Holly glasses" and perfectly round metal eyeglass 

frames called "John Lennon (or Harry Potter) Glasses." British comedic 

actor Eric Sykes was known in the United Kingdom for wearing thick, 

square, horn-rimmed glasses, which were in fact a sophisticated hearing 

aid that alleviated his deafness by allowing him to "hear" vibrations.
[29]

Some celebrities have become so associated with their eyeglasses that 

they continued to wear them even after taking alternate measures against 

vision problems: United States Senator Barry Goldwater and comedian 

Drew Carey continued to wear non-prescription glasses after being fitted 

for contacts and getting laser eye surgery, respectively.

Other celebrities have used glasses to differentiate themselves from the 

characters they play, such as Anne Kirkbride, who wore oversized, 

1980s-style round horn-rimmed glasses as Deirdre Barlow in the soap opera Coronation Street, and 

Masaharu Morimoto, who wears glasses to separate his professional persona as a chef from his stage 

persona as Iron Chef Japanese.

Recently, many NBA players wear lensless glasses with thick plastic frames like horn-rimmed glasses

during post-game interviews, geek chic that draws comparisons to Steve Urkel.[30][31]
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Modern glasses with a rectangular 

lens shape

In superhero fiction, eyeglasses have become a standard component of various heroes' disguises (as 

masks), allowing them to adopt a nondescript demeanor when they are not in their superhero persona: 

Superman is well known for wearing 1950s style horn-rimmed glasses as Clark Kent, while Wonder 

Woman wears either round, Harold Lloyd style glasses or 1970s style bug-eye glasses as Diana Prince.

An example of the halo effect is seen in the stereotype that those who wear glasses are intelligent [2]

(http://psychologynewsandreviews.com/blog/2013/5/26/are-you-looking-smart-in-your-new-glasses-an-

examination-of-glasses-and-intelligence) (See also Myopia#Education and IQ) or, especially in teen

culture, even geeks and nerds. Some people who find that wearing glasses may look "nerdy" turn to 

contact lenses or laser eye surgery, especially under peer pressure. People wearing glasses are also often 

perceived as shy or quiet.

Styles

In the 20th century, eyeglasses came to be considered a component of fashion; as such, various different 

styles have come in and out of popularity. Most are still in regular use, albeit with varying degrees of 

frequency.

■ Browline glasses
■ Bug-eye glasses

■ Cat eye glasses
■ GI glasses
■ Horn-rimmed glasses

■ Lensless glasses
■ Pince nez

■ Rimless glasses

Corrective lens shape

Corrective lenses can be produced in many different shapes from 

a circular lens called a lens blank. Lens blanks are cut to fit the 

shape of the frame that will hold them. Frame styles vary and 

fashion trends change over time, resulting in a multitude of lens 

shapes. For lower power lenses, there are few restrictions which 

allows for many trendy and fashionable shapes. Higher power 

lenses can cause distortion of peripheral vision and may become 

thick and heavy if a large lens shape is used. However, if the lens 

becomes too small, the field of view can be drastically reduced. 

Bifocal, trifocal, and progressive lenses generally require a taller 

lens shape to leave room for the different segments while preserving an adequate field of view through 

each segment. Frames with rounded edges are the most efficient for correcting myopic prescriptions, with 

perfectly round frames being the most efficient. Before the advent of eyeglasses as a fashion item, when 

frames were constructed with only functionality in mind, virtually all eyeglasses were either round, oval, 

or curved octagons. It was not until glasses began to be seen as an accessory that different shapes were 

introduced to be more aesthetically pleasing than functional.
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Vertex distance

Vertex distance is the space between the front of the eye and the back surface of the lens. In glasses with 

powers greater than four diopters, the vertex distance can affect the effective power of the glasses. 

Another consideration is that a smaller vertex distance allows the same field of view through a smaller 

lens. But there is a limit on how close the lenses can be to the eye, since it can be bothersome if the 

eyelashes brush against the lens surface while blinking.

Refractive index

In the UK and the US, the refractive index is generally specified with respect to the yellow He-d 

Fraunhofer line, commonly abbreviated as nd. Lens materials are classified by their refractive index, as 

follows:

■ Normal index – 1.48 ≤ nd < 1.54

■ Mid-index – 1.54 ≤ nd < 1.60

■ High-index – 1.60 ≤ nd < 1.74

■ Very high index – 1.76 ≤ nd

This is a general classification. Indexes of nd values that are ≥ 1.60 can be, often for marketing purposes, 

referred to as high-index. Likewise, Trivex and other borderline normal/mid-index materials, may be 

referred to as mid-index.

Advantages of higher indices

■ Thinner, sometimes lighter lenses (See below).

■ Improved UV protection over CR-39 and glass lenses.

Disadvantages of increased indices

■ Lower Abbe number meaning, amongst other things, increased chromatic aberration.
■ Poorer light transmission and increased backside and inner-surface reflections (see Fresnel 

reflection equation) increasing importance of anti-reflective coating.
■ Manufacturing defects have more impact on optical quality.
■ Theoretically, off-axis optical quality degrades (oblique astigmatic error). In practice this 

degradation should not be perceptible – current frame styles are much smaller than they would 
have to be for these aberrations to be noticeable to the patient, the aberration occurring some 

distance away from the optical centre of the lens (off-axis).

Optical quality

Abbe number
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Chromatic aberration caused by a 

convex lens

Prismatic color distortion shown with 

a camera set for nearsighted focus, 

and using -9.5 diopter eyeglasses to 

correct the camera's myopia.

Close-up of color shifting through 

corner of eyeglasses. The light and 

dark borders visible between color 

swatches do not exist.

Of all of the properties of a particular lens material, the one that 

most closely relates to its optical performance is its dispersion, 

which is specified by the Abbe number. Lower Abbe numbers 

result in the presence of chromatic aberration (i.e., color fringes 

above/below or to the left/right of a high contrast object), 

especially in larger lens sizes and stronger prescriptions (±4D or 

greater). Generally, lower Abbe numbers are a property of mid 

and higher index lenses that cannot be avoided, regardless of the 

material used. The Abbe number for a material at a particular 

refractive index formulation is usually specified as its Abbe value.

In practice, a change from 30 to 32 Abbe will not have a 

practically noticeable benefit, but a change from 30 to 47 could be 

beneficial for users with strong prescriptions that move their eyes 

and look ‘off-axis’ of optical center of the lens. Note that some 

users do not sense color fringing directly but will just describe 'off

-axis blurriness'. Abbe values even as high as that of (Vd≤45) 

produce chromatic aberrations which can be perceptible to a user 

in lenses larger than 40 mm in diameter and especially in 

strengths that are in excess of ±4D. At ±8D even glass (Vd≤58) 

produces chromatic aberration that can be noticed by a user. 

Chromatic aberration is independent of the lens being of 

spherical, aspheric, or atoric design.

The eye’s Abbe number is independent of the importance of the 

corrective lens’s Abbe, since the human eye:

■ Moves to keep the visual axis close to its achromatic axis, 

which is completely free of dispersion (i.e., to see the 
dispersion one would have to concentrate on points in the 

periphery of vision, where visual clarity is quite poor)
■ Is very insensitive, especially to color, in the periphery (i.e., 

at retinal points distant from the achromatic axis and thus 

not falling on the fovea, where the cone cells responsible 
for color vision are concentrated. See: Anatomy and 

Physiology of the Retina

(http://www.psych.ndsu.nodak.edu/mccourt/Psy460/Anatomy%20and%20physiology%20of%

20the%20retina/Anatomy%20and%20physiology%20of%20the%20retina.html).)

In contrast, the eye moves to look through various parts of a corrective lens as it shifts its gaze, some of 

which can be as much as several centimeters off of the optical center. Thus, despite the eye's dispersive 

properties, the corrective lens's dispersion cannot be dismissed. People who are sensitive to the effects of 
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chromatic aberrations, or who have stronger prescriptions, or who often look off the lens’s optical center, 

or who prefer larger corrective lens sizes may be impacted by chromatic aberration. To minimize 

chromatic aberration:

■ Try to use the smallest vertical lens size that is comfortable. Generally, chromatic aberrations are 
more noticeable as the pupil moves vertically below the optical center of the lens (e.g., reading or 

looking at the ground while standing or walking). Keep in mind that a smaller vertical lens size will 
result in a greater amount of vertical head movement, especially while performing activities that 
involve short and intermediate distance viewing, which could lead to an increase in neck strain, 

especially in occupations involving a large vertical field of view.
■ Restrict the choice of lens material to the highest Abbe value at acceptable thickness. The oldest 

most basic commonly used lens materials also happen to have the best optical characteristics at the 
expense of corrective lens thickness (i.e., cosmetics). Newer materials have focused on improved 
cosmetics and increased impact safety, at the expense of optical quality. Lenses sold in the USA 

must pass the Food and Drug Administration ball-drop impact test, and depending on needed index 
these seem to currently have ‘best in class’ Abbe vs Index (Nd): Glass (2x weight of plastics) or CR

-39 (2 mm vs. 1.5 mm thickness typical on newer materials) 58 @ 1.5, Sola Spectralite (47@1.53), 

Sola Finalite (43@1.6), and Hoya Eyry (36 @ 1.7). For impact resistance safety glass is offered at 
a variety of indexes at high Abbe number, but is still 2x the weight of plastics. Polycarbonate 
(Vd=30-32) is very dispersive, but has excellent shatter resistance. Trivex (Vd=43 @ 1.53), is also 

heavily marketed as an impact resistant alternative to Polycarbonate, for individuals who don’t 
need polycarbonate’s index. Trivex is also one of the lightest materials available.

■ Use contact lenses in place of eyeglasses. A contact lens rests directly on the surface of the cornea 

and moves in sync with all eye movements. Consequently, the contact lens is always directly 
aligned on center with the pupil and there is never any off-axis misalignment between the pupil and 
the optical center of the lens.

Power error (-D corrections for myopia)

Power error is the change in the optical power of a lens as the eye looks through various points on the 

area of the lens. Generally, it is least present at the optic center and gets progressively worse as one looks 

towards the edges of the lens. The actual amount of power error is highly dependent on the strength of the 

prescription as well as whether a best spherical form of lens or an optically optimal aspherical form was 

used in the manufacture of the lens. Generally, best spherical form lenses attempt to keep the ocular curve 

between four and seven diopters.

Lens induced oblique astigmatism (+D corrections for presbyopia)

As the eye shifts its gaze from looking through the optical center 

of the corrective lens, the lens induced astigmatism value 

increases. In a spherical lens, especially one with a strong 

correction whose base curve is not in the best spherical form, such 

increases can significantly impact the clarity of vision in the 

periphery.

Minimizing power error and lens induced 

astigmatism
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Effects of astigmatism

As corrective power increases, even optimally designed lenses 

will have distortion that can be noticed by a user. This particularly 

affects individuals that use the off-axis areas of their lenses for 

visually demanding tasks. For individuals sensitive to lens errors, 

the best way to eliminate lens induced aberrations is to use contact 

lenses. Contacts eliminate all these aberrations since the lens then 

moves with the eye.

Barring contacts, a good lens designer doesn’t have many 

parameters which can be traded off to improve vision. Index has 

little effect on error. Note that, although chromatic aberration is 

often perceived as ‘blurry vision’ in the lens periphery and gives 

the impression of power error, this is actually due to color shifting. Chromatic aberration can be 

improved by using a material with improved ABBE. The best way to combat lens induced power error is 

to limit the choice of corrective lens to one that is in the best spherical form. A lens designer determines 

the best-form spherical curve using the Oswalt curve on the Tscherning ellipse. This design gives the best 

achievable optical quality and least sensitivity to lens fitting. A flatter base-curve is sometimes selected 

for cosmetic reasons. Aspheric or atoric design can reduce errors induced by using a suboptimal flatter 

base-curve. They cannot surpass the optical quality of a spherical best-form lens, but can reduce the error 

induced by using a flatter than optimal base curve. The improvement due to flattening is most evident for 

strong farsighted lenses. High myopes (-6D) may see a slight cosmetic benefit with larger lenses. Mild 

prescriptions will have no perceptible benefit (-2D). Even at high prescriptions some high myope 

prescriptions with small lenses may not see any difference, since some aspheric lenses have a spherically 

designed center area for improved vision and fit.[32]

In practice, labs tend to produce pre-finished and finished lenses in groups of narrow power ranges to 

reduce inventory. Lens powers that fall into the range of the prescriptions of each group share a constant 

base curve. For example, corrections from -4.00D to -4.50D may be grouped and forced to share the same 

base curve characteristics, but the spherical form is only best for a -4.25D prescription. In this case the 

error will be imperceptible to the human eye. However, some manufacturers may further cost-reduce 

inventory and group over a larger range which will result in perceptible error for some users in the range 

who also use the off-axis area of their lens. Additionally some manufacturers may verge toward a slightly 

flatter curve. Although if only a slight bias toward plano is introduced it may be negligible cosmetically 

and optically. These optical degradations due to base-curve grouping also apply to aspherics since their 

shapes are intentionally flattened and then asphericized to minimize error for the average base curve in 

the grouping.

Cosmetics and weight

Reducing lens thickness

Note that the greatest cosmetic 

improvement on lens thickness (and 

weight) is had from choosing a frame 

which holds physically small lenses. 

The smallest of the popular adult lens 

sizes available in retail outlets is 
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Crude relationship between lens size and its thickness for the same 

radius of curvature. Notice that in addition to its smaller surface area, 

the small lens is also much thinner and so is much lighter.

about 50 mm (2.0 in) across. There 

are a few adult sizes of 40 mm 

(1.6 in), and although they are quite 

rare, can reduce lens weight to about 

half of the 50 mm versions. The 

curves on the front and back of a lens 

are ideally formed with the specific 

radius of a sphere. This radius is set 

by the lens designer based on the 

prescription and cosmetic 

consideration. Selecting a smaller lens 

will mean less of this sphere surface 

is represented by the lens surface, 

meaning the lens will have a thinner 

edge (myopia) or center (hyperopia). 

A thinner edge reduces light entering 

into the edge, reducing an additional 

source of internal reflections.

Extremely thick lenses for myopia can be beveled to reduce flaring out of the very thick edge. Thick 

myopic lenses are not usually mounted in wire frames, because the thin wire contrasts against the thick 

lens, to make its thickness much more obvious to others.

Index can improve the lens thinness, but at a point no more improvement will be realized. For example, if 

an index and lens size is selected with center to edge thickness difference of 1 mm then changing index 

can only improve thickness by a fraction of this. This is also true with aspheric design lenses.

The lens's minimum thickness can also be varied. The FDA ball drop test (5/8" 0.56 ounce steel ball 

dropped from 50 inches)[33] effectively sets the minimum thickness of materials. Glass or CR-39 requires 

2.0 mm, but some newer materials only require 1.5 mm or even 1.0 mm minimum thickness.

Weight

Material density typically increases as lens thickness is reduced by increasing index. There is also a 

minimum lens thickness required to support the lens shape. These factors results in a thinner lens which 

is not lighter than the original. There are lens materials with lower density at higher index which can 

result in a truly lighter lens. These materials can be found in a material property table. Reducing frame 

lens size will give the most noticeable improvement in weight for a given material. Ways to reduce the 

weight and thickness of corrective lenses, in approximate order of importance are these:

■ Choose glasses frames with small lenses; that is to say, so that the longest measurement across the 

lens at any angle is as short as possible. This gives the greatest advantage of all.
■ Choose a frame that allows the pupil to occupy the exact middle point of the lens.
■ Choose a lens as near round as possible. These are less commonly found than other shapes.

■ Choose as high a refractive index for the lens material as cost permits.
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It is not always possible to follow the above points, because of the rarity of such frames, and the need for 

more pleasing appearance. However, these are the main factors to consider if ever it should become 

necessary and possible to do so.

Facial distortion and social stigma

Eyeglasses for a high-diopter nearsighted or farsighted person cause a visible distortion of his or her face 

as seen by other people, in the apparent size of the eyes and facial features visible through the eyeglasses.

■ For extreme nearsightedness the eyes appear small and sunken into the face, and the sides of the 

skull can be visible through the lens. This gives the wearer the appearance of having a very large or 
fat head in contrast with their eyes.

■ For extreme farsightedness the eyes appear very large on the face, making the wearer's head seem 

too small.

Either situation can result in social stigma[34] due to some facial distortions. This can result in low self-

esteem of the eyeglass wearer and lead to difficulty in making friends and developing relationships.

People with very high-power corrective lenses can benefit socially from contact lenses because these 

distortions are minimized and their facial appearance to others is normal. Aspheric/atoric eyeglass design 

can also reduce minification and magnification of the eye for observers at some angles.

Lens materials

Optical crown glass

(B270 (http://www.mellesgriot.com/pdf/CatalogX/X_04_14.pdf#search=%22glasses%20crown%

20glass%22))

■ Refractive index (nd): 1.52288

■ Abbe value (Vd): 58.5

■ Density: 2.55 g/cm³ (the heaviest corrective lens material in common use, today)
■ UV cutoff: 320 nm

■ Please note: Schott B270 is an optical glass used in precision optics. It is NOT an ophthalmic 
glass. Schott ophthalmic glass types are S-1 and S-3. The issue here is an incorrect value for 
UVA and UVB transmission, as well as other related product type issues. ***

Glass lenses have become less common owing to the danger of shattering and their relatively high weight 

compared to CR-39 plastic lenses. They still remain in use for specialised circumstances, for example in 

extremely high prescriptions (currently, glass lenses can be manufactured up to a refractive index of 1.9) 

and in certain occupations where the hard surface of glass offers more protection from sparks or shards of 

material. If the highest Abbe value is desired, the only choices for common lens optical material are 

optical crown glass and CR-39.

Higher-quality optical-grade glass materials exist (e.g. Borosilicate crown glasses such as BK7

(http://www.pgo-online.com/intl/katalog/BK7.html) (nd=1.51680 / Vd=64.17 / D=2.51 g/cm³), which is 

commonly used in telescopes and binoculars, and fluorite crown glasses such as Schott N-FK51A

(http://www.us.schott.com/optics_devices/english/download/tie-
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40_optical_glass_for_precision_molding_v2_us.pdf) (nd=1.48656 / Vd=84.47 / D=3.675 g/cm³), which is 

16.2 times the price

(http://www.us.schott.com/optics_devices/english/download/opticalglassdatasheetsv040706b2.xls) of a 

comparable amount of BK7, and are commonly used in high-end camera lenses). However, one would be 

very hard pressed to find a laboratory that would be willing to acquire or shape custom eyeglass lenses, 

considering that the order would most likely consist of just two different lenses, out of these materials. 

Generally, Vd values above 60 are of dubious value, except in combinations of extreme prescriptions, 

large lens sizes, a high wearer sensitivity to dispersion, and occupations that involve work with high 

contrast elements (e.g. reading dark print on very bright white paper, construction involving contrast of 

building elements against a cloudy white sky, a workplace with recessed can or other concentrated small 

area lighting, etc.).

Plastic (CR-39)

■ Refractive index (nd): 1.498 (standard)

■ Abbe value (Vd): 59.3

■ Density: 1.31 g/cm³
■ UV cutoff: 355 nm

Plastic lenses are currently the most commonly prescribed lens, owing to their relative safety, low cost, 

ease of production, and outstanding optical quality. The main drawbacks of many types of plastic lenses 

are the ease by which a lens can be scratched, and the limitations and costs of producing higher-index 

lenses. CR-39 lenses are the exception to the plastics in that they have inherent scratch resistance.

Trivex

■ Refractive index (nd): 1.532

■ Abbe value (Vd): 43–45 (depending on licensing manufacturer)

■ Density: 1.1 g/cm³ (the lightest corrective lens material in common use)
■ UV cutoff: 380 nm

Trivex is a relative newcomer that possesses the UV-blocking properties and shatter resistance of 

polycarbonate while at the same time offering far superior optical quality (i.e., higher Abbe value) and a 

slightly lower density. Its lower refractive index of 1.532 vs. polycarbonate's 1.586 may result in slightly 

thicker lenses however. Along with polycarbonate and the various high-index plastics, Trivex is a lab 

favorite for use in rimless frames, owing to the ease with which it can be drilled and its resistance to 

cracking around the drill holes. One other advantage that Trivex has over polycarbonate is that it can be 

easily tinted.

Polycarbonate

■ Refractive index (nd): 1.586

■ Abbe value (Vd): 30

■ Density: 1.2 g/cm³

■ UV cutoff: 385 nm
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Polycarbonate is lighter weight than normal plastic. It blocks UV rays, is shatter resistant and is used in 

sports glasses and glasses for children and teenagers. Because polycarbonate is soft and will scratch 

easily, scratch resistant coating is typically applied after shaping and polishing the lens. Standard 

polycarbonate with an Abbe value of 30 is one of the worst materials optically, if chromatic aberration 

intolerance is of concern. Along with Trivex and the high-index plastics, polycarbonate is an excellent 

choice for rimless eyeglasses. Similar to the high-index plastics, polycarbonate has a very low Abbe 

value, which may be bothersome to individuals sensitive to chromatic aberrations.

High-index plastics (thiourethanes)

■ Refractive index (nd): 1.600–1.740

■ Abbe value (Vd): 42–32 (higher indexes generally result in lower Abbe values)

■ Density: 1.3–1.5 (g/cm³)
■ UV cutoff: 380–400 nm

High-index plastics allow for thinner lenses. The lenses may not be lighter, however, due to the increase 

in density vs. mid- and normal index materials. A disadvantage is that high-index plastic lenses suffer 

from a much higher level of chromatic aberrations, which can be seen from their lower Abbe value. Aside 

from thinness of the lens, another advantage of high-index plastics is their strength and shatter resistance, 

although not as shatter resistant as polycarbonate. This makes them particularly suitable for rimless 

eyeglasses.

These high-refractive-index plastics are typically thiourethanes, with the sulfur atoms in the polymer 

being responsible for the high refractive index.[35] The sulfur content can be up to 60 percent by weight 

for an n=1.74 material.[35]
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Ophthalmic material property tables
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Material, 

Plastic

Index 

(Nd)

Abbe 

(Vd)

Specific 

Gravity 

(g/cm
3
)

UVB/ 

UVA

Reflected 

light (%)

Minimum 

thickness 

typ/min 

(mm)

Note

CR-39 Hard 

Resin
1.49 59 1.31

100% / 

90%
7.97 1.6

PPG Trivex 
(Average)

1.53 44 1.11
100% / 
100%

8.70 ?/1.0

PPG, Augen, 
HOYA, Thai 
Optical, X-cel, 

Younger

SOLA 
Spectralite

1.54 47 1.21
100% / 
98%

8.96
(also Vision 
3456 (Kodak)?)

Essilor Ormex 1.56 [36] 37 1.23
100% / 
100%

9.52

Polycarbonate 1.586 30 1.20
100% / 
100%

10.27 ?/1.5

Tegra (Vision-
Ease) Airwear 

(Essilor) 
FeatherWates 
(LensCrafters)

MR-8 1.6 

Plastic
1.6 [37] 41 1.30

100% / 

100%
10.43

MR-6 1.6 

Plastic
1.6 36 1.34

100% / 

100%
10.57

MR-20 1.6 
Plastic

1.60 42 1.30
100% / 
100%

SOLA 
Finalite

1.60 42 1.22
100% / 
100%

10.65

MR-7 1.67 
Plastic

1.67 [37] 32 1.35
100% / 
100%

12.26

MR-10 1.67 

Plastic
1.67 

[37] 32 1.37
100% / 

100%
12.34

Nikon 4 

Plastic NL4
1.67 32 1.35

100% / 

100%

Hoya EYRY 1.70 36 1.41
100% / 
100%

13.44 ?/1.5

MR-174 1.74 
Plastic

1.74 [37] 33 1.47
100% / 
100%

14.36
Hyperindex 174 
(Optima)

Nikon 5 
Plastic NL5

1.74 33 1.46
100% / 
100%

Tokai 1.76 30 1.49
100% / 
100%
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Material, 

Glass

Index 

(Nd)

ABBE 

(Vd)

Specific 

Gravity

UVB/ 

UVA

Reflected 

light (%)

Minimum 

thickness 

typ/min 

(mm)

Note

Crown 

Glass
1.525 59 2.54

79% / 

20%
8.59

PhotoGray 
Extra

1.523 57 2.41
100% / 
97%

8.59

1.6 Glass 1.604 40 2.62
100% / 
61%

10.68
Zeiss Uropal, 
VisionEase, X-Cel

1.7 Glass 1.706 30 2.93
100% / 

76%
13.47

Zeiss Tital, X-Cel, 
VisionEase, 

Phillips

1.8 Glass 1.800 25 3.37
100% / 

81%
16.47

Zeiss Tital, X-
Cell, Phillips, 
VisionEase,Zhong 

Chuan Optical
(China)

1.9 Glass 1.893 31 4.02
100% / 
76%

18.85

Zeiss Lantal, 
Zhong Chuan 

Optical(China)
not FDA-
approved for sale 

in USA

Reflected light calculated using Fresnel reflection equation for normal waves against air on two 

interfaces. This is reflection without an AR coating.

Compilations of manufacturer material data can be found at opticampus

(http://www.opticampus.com/tools/materials.php), firstvisionmedia

(http://www.firstvisionmedia.com/uww/2005_lens/savvy_lens.html), and eyecarecontacts

(http://www.eyecarecontacts.com/thin_light_lenses.html). Additional information on branding can be 

found at eyetopics (http://www.eyetopics.com/articles/38/1/Eyeglass-Lens-Materials.html).

Indices of refraction for a range of materials can be found in the list of refractive indices.

Lens coatings

Main article: Optical coating

Anti-reflective

Main article: Anti-reflective coating
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The effects of an anti-reflective 

coating applied (as seen on the 

bottom picture) as compared to 

regular eyeglass lens (notice how the 

reflection of the photographer in the 

top lens is clearly visible)

Anti-reflective coatings help to make the eye behind the lens more 

visible. They also help lessen back reflections of the white of the 

eye as well as bright objects behind the eyeglasses wearer (e.g. 

windows, lamps). Such reduction of back reflections increases the 

apparent contrast of surroundings. At night, anti-reflective 

coatings help to reduce headlight glare from oncoming cars, street 

lamps and heavily lit or neon signs.

One problem with anti-reflective coatings is that historically they 

have been very easy to scratch. Newer coatings, such as Crizal 

Alizé UV with its 5.0 rating and Hoya's Super HiVision with its 

10.9 rating on the COLTS Bayer Abrasion Test (glass averages 12

–14), try to address this problem by combining scratch resistance 

with the anti-reflective coating. They offer a measure of dirt and 

smudge resistance, due to their hydrophobic properties (110° 

water drop contact angle for Super HiVision and 116° for Crizal 

Alizé UV). And now, many anti-reflective coatings, like Crizal, 

now offer complete UV protection on the front side and the back 

side of the lens.

Ultraviolet protection

A UV coating is used to reduce the transmission of light in the 

ultraviolet spectrum. UV-B radiation increases the likelihood of 

cataracts, while long-term exposure to UV-A radiation can damage the retina. DNA damage from UV 

light is cumulative and irreversible. Some materials such as Trivex and Polycarbonate, naturally block 

most UV light; they have UV-cutoff wavelengths just outside the visible range, and do not benefit from 

the application of a UV coating.

Scratch resistance

Resists damage to lens surfaces from minor scratches.

Redistribution

Some organizations like Lions Clubs International,[38] Unite For Sight[39] and New Eyes for the Needy

provide a way to donate glasses and sunglasses. Unite For Sight has redistributed more than 200,000 

pairs.[40]

See also

■ Adjustable-focus eyeglasses

■ Baden-Powell's Unilens
■ Eye examination

■ Eyeglass prescription
■ Glasses fetishism
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■ History of optics

■ Monocle
■ X-ray vision

Notes

1. Chinese judges wore dark glasses to hide their facial expressions during court proceedings.
[3]

2. In his treatise Ad Vitellionem paralipomena [Emendations (or Supplement) to Witelo] (1604), Kepler 

explained how eyeglass lenses compensate for the distortions that are caused by presbyopia or myopia, so that 

the image is once again properly focused on the retina.[8][9]
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2007 WL 1144944 (Trademark Tr. & App. Bd.)

THIS OPINION IS NOT A PRECEDENT OF THE T.T.A.B.

Trademark Trial and Appeal Board

Patent and Trademark Office (P.T.O.)

CALAVO GROWERS, INC.
v.

LUIS CALVO SANZ, S.A

OPPOSITION 91170990

April 11, 2007

*1  Before Walters, Rogers, and Cataldo
Administrative Trademark Judges

By the Board:

This case now comes up for consideration of opposer's motion (filed January 12, 2007) for summary judgment on its claim of

res judicata. The parties have fully briefed the motion.1

The Board has carefully reviewed the parties' respective arguments and accompanying exhibits, although the Board has not
repeated the parties' arguments in this order.
 
I. Background

By way of background, on November 19, 2004, applicant applied to register the mark displayed below

for “fish and canned fish” in International Class 29.2

Calavo Growers, Inc.3  has opposed registration of applicant's mark on the grounds that applicant's applied-for mark (1) so
resembles opposer's previously used and registered marks that it is likely to cause confusion, mistake, or deceive prospective
consumers under Section 2(d) of the Lanham Act; (2) will dilute the distinctive quality of opposer's marks under Section 43(c)
of the Lanham Act as amended; (3) is primarily merely a surname within the meaning of Section 2(e)(4) of the Lanham Act;
and (4) is barred by the doctrine of res judicata based on the Board's determination in a prior proceeding involving opposer's
predecessor in interest and applicant, Opposition No. 91122583, Calavo Growers of California v. Luis Calvo Sanz, S.A..

The previous opposition involved applicant's application to register the mark displayed below

http://www.westlaw.com/Link/Document/FullText?findType=h&reportingName=PROFILER-TMJ&cite=If6cb8ca0fdf611ddb055de4196f001f3&originatingDoc=I1a15e60fee6211dbaba7d9d29eb57eff&refType=JP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Folder*cid.d223a90e9f0a45f59f18be5ea93064a1*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&reportingName=PROFILER-TMJ&cite=If49aa2e0fdf611ddb055de4196f001f3&originatingDoc=I1a15e60fee6211dbaba7d9d29eb57eff&refType=JP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Folder*cid.d223a90e9f0a45f59f18be5ea93064a1*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&reportingName=PROFILER-TMJ&cite=Iec82f350fdf611ddb055de4196f001f3&originatingDoc=I1a15e60fee6211dbaba7d9d29eb57eff&refType=JP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Folder*cid.d223a90e9f0a45f59f18be5ea93064a1*oc.Search)
http://www.westlaw.com/Link/Document/Blob/I5b963750eec911db9442ffbaf6e0c46d.png?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Folder*cid.d223a90e9f0a45f59f18be5ea93064a1*oc.Search)
http://www.westlaw.com/Link/Document/Blob/I5b963750eec911db9442ffbaf6e0c46d.png?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Folder*cid.d223a90e9f0a45f59f18be5ea93064a1*oc.Search)
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for “meat, fish, poultry and game; meat extracts; preserved, dried and cooked fruits and vegetables; jellies, jams; eggs, milk;

edible oils; canned preserved meat and fish” in International Class 29.4  In that case, opposer asserted claims of likelihood of
confusion, dilution, and that applicant's mark is primarily merely a surname. See Opposer's Amended Notice of Opposition. On
May 17, 2002, the Board entered default judgment against applicant, pursuant to Fed. R. Civ. P. 55(b) for applicant's failure
to answer the amended notice of opposition.

On November 30, 2006, the Board, noting that the doctrine of res judicata serves to preclude in appropriate cases the relitigation
of matters previously litigated, invited the parties to address this issue by way of a motion for summary judgment limited to the
claim of res judicata. Opposer then filed the motion for summary judgment which is the subject of this order.
 
II. Opposer's Motion for Summary Judgment

We will now discuss whether summary judgment is warranted in this case. Summary judgment is an appropriate method of
disposing of cases in which there are no genuine issues of material fact in dispute, thus leaving the case to be resolved as a
matter of law. See Fed. R. Civ. P. 56(c). A party moving for summary judgment has the burden of demonstrating the absence of
any genuine issue of material fact, and that it is entitled to summary judgment as a matter of law. See Celotex Corp. v. Catrett,
477 U.S. 317, 106 S.Ct. 2548 (1986). The nonmoving party must be given the benefit of all reasonable doubt as to whether
genuine issues of material fact exist, and the evidentiary record on summary judgment, and all inferences to be drawn from
the undisputed facts, must be viewed in the light most favorable to the nonmoving party. See Opryland USA, Inc. v. Great
American Music Show, Inc., 970 F.2d 847, 23 USPQ2d 1471 (Fed. Cir. 1992). When the moving party's motion is supported by
evidence sufficient to indicate that there is no genuine issue of material fact, and that the moving party is entitled to judgment,
the burden shifts to the nonmoving party to demonstrate the existence of specific genuinely-disputed facts that must be resolved
at trial. The nonmoving party may not rest on the mere allegations of its pleadings and assertions of counsel, but must designate
specific portions of the record or produce additional evidence showing the existence of a genuine issue of material fact for trial.

*2  For the reasons explained below, we find that the doctrine of res judicata applies to this case.

Under the doctrine of res judicata (or claim preclusion), the entry of a final judgment “on the merits” of a claim (i.e., cause of
action) in a proceeding serves to preclude the relitigation of the same claim in a subsequent proceeding between the parties or
their privies, even in those cases where the prior judgment was the result of a default or consent. See Lawlor v. National Screen
Service Corp., 349 U.S. 322, 75 S.Ct. 865, 99 L.Ed. 1122 (1955); Chromalloy American Corp. v. Kenneth Gordon, Ltd., 736
F.2d 694, 222 USPQ 187 (Fed. Cir. 1984); and Flowers Industries, Inc. v. Interstate Brands Corp., 5 USPQ2d 1580 (TTAB
1987). A second suit is barred by res judicata or claim preclusion if

(1) the parties (or their privies) are identical;

(2) there has been an earlier final judgment on the merits of a claim; and
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(3) the second claim is based on the same set of transactional facts as the first.

Jet, Inc. v. Sewage Aeration Systems, 223 F.3d 1360, 55 USPQ2d 1854, 1856 (Fed. Cir. 2000).
 
A. The Parties (or Their Privies) are Identical

No genuine issue of material fact exists regarding the first factor of the res judicata analysis -- that the present opposition involves
the same parties or their privies as the prior opposition. Opposer has submitted evidence in the form of a declaration from Bruce
Spurrell, Director of Purchasing and Risk Management for opposer, attesting that opposer is the successor-in-interest of Calavo
Growers of California, the plaintiff in the prior case. Specifically, Mr. Spurrell asserts that opposer acquired all the rights, title,
and interest of the Calavo Growers of California (including the CALAVO trademark registrations and applications) pursuant
to a merger and reorganization of the companies. Para. 3, Spurrell Declaration. Applicant has submitted no evidence to rebut
the assertions contained therein.
 
B. There Has Been an Earlier Final Judgment on the Merits of a Claim

With regard to the second factor of the res judicata analysis, there is no genuine issue of material fact that there has been an
earlier final judgment on the merits of a claim. As noted inter alia, the Board entered default judgment against applicant in the
prior opposition. It is well established that a default judgment can operate as a final judgment on the merits for res judicata. See
International Nutrition Co. v. Horphag Research Ltd., 55 USPQ2d 1492 (Fed. Cir. 2000) and cases cited therein; see generally
Wright, Miller & Cooper, 18A Federal Practice and Procedure Civil 2d § 4440 (1999).
 
C. The Second Claim is Based On the Same Set of Transactional Facts as the First

*3  It is undisputed that the subsequent claims are based on the same set of transactional facts as the first. There is no genuine
issue of material fact that the claims asserted by opposer in both proceedings are identical.

In addition, it is undisputed that the literal element of the marks at issue are identical. Applicant's slight modification to the
design element of its current application cannot serve to avoid res judicata. Miller Brewing Company v. Coy International
Corporation, 230 USPQ 675 (TTAB 1986) (“Miller Brewing”) provides an apt illustration of this principle. In Miller Brewing,
the Board found that the doctrine of res judicata applied to an applicant's second mark because the second mark differed
from the first mark only insignificantly, and applicant had abandoned the application for the first mark resulting in a judgment
against the applicant. In reaching its determination, the Board emphasized that it did not “wish to encourage losing parties to
insignificantly modify their marks after an adverse ruling and thereby avoid the res judicata effect of the prior adjudication.”
See also Aromatique Inc. v. Lang, 25 USPQ2d 1359 (TTAB 1992).

Lastly, there is no genuine issue of material fact that the goods of applicant's present application are merely a narrowed version
of the goods from applicant's prior application. Applicant cannot avoid the estoppel effect of a prior decision by filing a second
application that contains a narrower definition of the goods that were “fully encompassed” in the previous application. See J.I.
Case Co. v. F.L. Industries, Inc., 229 USPQ 697 (TTAB 1986).

In sum, there is no genuine issue of material fact that the requisite elements for res judicata have been satisfied. In view thereof,
opposer's motion for summary judgment is granted on its claim of res judicata. The opposition is sustained, and registration
of applicant's mark is refused.

The Board notes, however that applicant, in its answer to the notice of opposition, counterclaimed to cancel five of opposer's
pleaded registrations on the grounds that the mark CALAVO has become generic for the goods and services identified therein,
and that the registrations were fraudulently procured from the USPTO.
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In view thereof, applicant is allowed until twenty (20) days from the mailing date of this order to indicate whether it would like
to proceed on the counterclaims, failing which said counterclaims shall be dismissed.

Footnotes
1 Opposer has submitted a reply brief which the Board has exercised its discretion to consider. See Trademark Rule 2.127(a).

2 Application Serial No. 76621293, alleging a bona fide intention to use the mark in commerce. The color(s) blue and white is/are

claimed as a feature of the mark with the following description: “The mark includes three shades of the color blue. The darkest shade

of blue appears beneath the word “CALVO”, while a lighter shade of blue surrounds the word “CALVO” and the lightest shade of

blue is in the outermost top portion. The word “CALVO” appears in white letters surrounded by shading.”

3 In the notice of opposition, opposer has alleged that it is the successor-in-interest of Calavo Growers of California.

4 Application Serial No. 75769566, filed August 6, 1999. The application contains the statement that the English translation of the

term “CALVO” is “BALD” and that the drawing is lined for the color blue.

2007 WL 1144944 (Trademark Tr. & App. Bd.)

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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2015 WL 2441551 (Trademark Tr. & App. Bd.)

THIS DECISION IS NOT A PRECEDENT OF THE TTAB

Trademark Trial and Appeal Board

Patent and Trademark Office (P.T.O.)

BLVD SUPPLY, LLC
v.

JUAN CHEN

Cancellation No. 92059168

April 28, 2015

*1  Before Quinn, Ritchie and Masiello
Administrative Trademark Judges

By the Board:

This case now comes before the Board on:
1. BLVD Supply, LLC's (“BLVD”) amended petition to cancel filed November 17, 2014 in response to the Board's October
20, 2014 order; and

2. Juan Chen's (“Chen”) motion for summary judgment based on res judicata.

 
Amended Pleading

By an order of October 20, 2014, the Board allowed BLVD time to amend its petition to cancel. BLVD filed its amended

petition on November 17, 2014, and Chen filed an answer thereto on December 17, 2014.1  The amended petition to cancel
is the operative pleading in this proceeding.
 
Motion for Summary Judgment

BLVD seeks to cancel Chen's registration of the mark:

for “down jacket; men's and women's jackets, sports jackets; sports pants; track jackets; track pants; wind pants; wind resistant
jackets; waterproof jackets and pants; denim jackets; denims; heavy jackets; jackets; jogging pants; long jackets; sleeping
garments; stretch pants, sweat jackets; sweat pants; sweat shirts; t-shirts; tops; undergarments” in International Class 25 ('202

Registration).2
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In its amended petition to cancel, BLVD asserts claims of fraud and abandonment based on non-use and pleads common law
rights in the mark BLVD SUPPLY COMPANY and ownership of application Serial No. 86172047 (now abandoned) for the
mark

Concurrently with her answer, Chen filed a motion for summary judgment based on res judicata or claim preclusion. The
motion has been fully briefed.

Chen asserts, inter alia, that a prior proceeding -- Cancellation No. 92056299 (the “'299 cancellation”), which resulted in a final
judgment of dismissal with prejudice -- involved the same parties and was based on the same claims. In support of her motion,
Chen has submitted copies of the petition to cancel in the '299 cancellation, the recorded assignment documents for application

Serial No. 85531591,3  the motion to dismiss the '299 cancellation, and the Board's decision dismissing the '299 cancellation.
The petitioner in the earlier proceeding asserted claims of fraud and abandonment. Upon motion by Chen to dismiss the '299
cancellation pursuant to Trademark Act § 2.132(a) for that petitioner's failure to take testimony or enter evidence, the Board
dismissed the cancellation with prejudice in its February 18, 2014 decision.

*2  In its response to the motion for summary judgment, BLVD argues, inter alia, that the petitioner in the '299 cancellation

was BLVD Supply, a California partnership,4  and the petitioner in the instant cancellation is a California limited liability

company,5  a separate legal entity that is not a privy of the prior petitioner; that the '299 cancellation was not a decision on
the merits; and that the marks at issue in the '299 cancellation are different from the marks at issue in the instant cancellation.
Response at pp. 2-4.

In general, a party may not file a motion for summary judgment until the party has made its initial disclosures. Trademark Rule
2.127(e)(1); Qualcomm, Inc. v. FLO Corp., 93USPQ2d 1768, 1769-70 (TTAB 2010). However, this rule has two exceptions:
1) a motion asserting lack of jurisdiction by the Trademark Trial and Appeal Board; or 2) a motion asserting claim or issue
preclusion. Trademark Rule 2.127(e)(1); Zoba Int'l Corp. v. DVD Format/LOGO Licensing Corp., 98 USPQ2d 1106, 1108 n.4
(TTAB 2011) (motion to dismiss considered as one for summary judgment where it asserts claim preclusion).

Entry of summary judgment is appropriate only where there are no genuine disputes as to any material facts, thus allowing
the case to be resolved as a matter of law. Fed. R. Civ. P. 56(a). A factual dispute is genuine if, on the evidence of record, a
reasonable fact finder could resolve the matter in favor of the non-moving party. See Opryland USA Inc. v. Great Am. Music
Show Inc., 970 F.2d 847, 23 USPQ2d 1471, 1472 (Fed. Cir. 1992); Olde Tyme Foods, Inc. v. Roundy's, Inc., 961 F.2d 200, 22
USPQ2d 1542, 1544 (Fed. Cir. 1992). Evidence on summary judgment must be viewed in a light favorable to the non-movant,
and all justifiable inferences are to be drawn in the non-movant's favor. Lloyd's Food Prods., Inc. v. Eli's, Inc., 987 F.2d 766,
25 USPQ2d 2027, 2029 (Fed. Cir. 1993); Opryland USA, 23 USPQ2d at 1472. The Board may not resolve genuine disputes as
to material facts on summary judgment; it may only ascertain whether genuine disputes as to material facts exist. See Lloyd's
Food Prods., 25 USPQ2d at 2029; Olde Tyme Foods, 22 USPQ2d at 1542.
 
Claim Preclusion

http://www.westlaw.com/Link/Document/Blob/If812dcd0012d11e5ad39ac51414022b0.png?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/Blob/If812dcd0012d11e5ad39ac51414022b0.png?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=37CFRS2.127&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=37CFRS2.127&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=37CFRS2.127&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024865947&pubNum=0001013&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_1013_1108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1013_1108
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024865947&pubNum=0001013&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_1013_1108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1013_1108
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR56&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992125201&pubNum=0000350&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992125201&pubNum=0000350&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992076862&pubNum=0000350&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992076862&pubNum=0000350&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993060364&pubNum=0000350&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993060364&pubNum=0000350&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992125201&pubNum=0001013&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_1013_1472&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1013_1472
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993060364&pubNum=0001013&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_1013_2029&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1013_2029
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993060364&pubNum=0001013&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_1013_2029&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1013_2029
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992076862&pubNum=0001013&originatingDoc=I803e6e1900df11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_1013_1542&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1013_1542


BLVD SUPPLY, LLC v. JUAN CHEN, 2015 WL 2441551 (2015)

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 3

Under the doctrine of claim preclusion, “a judgment on the merits in a prior suit bars a second suit involving the same parties
or their privies based on the same cause of action.” Jet Inc. v. Sewage Aeration Sys., 55 USPQ2d 1854, 1856 (Fed. Cir. 2000)
(quoting Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n.5 (1979)).

*3  For claim preclusion to apply, therefore, there must be:
(1) identity of parties (or their privies);

(2) an earlier final judgment on the merits of a claim; and

(3) a second claim based on the same set of transactional facts as the first.

Id.
 
First Factor -- Identity of Parties

The '299 cancellation was brought by BLVD Supply, and the present proceeding was filed by BLVD Supply, LLC. During the
pendency of the '299 cancellation, BLVD Supply filed an assignment which purports to assign its entire right, title and interest
in application Serial No. 85531591 and the mark BLVD SUPPLY to Thomas B. Fore (recorded with the Office on October 23,
2012, executed on October 18, 2012). Thereafter, Thomas B. Fore assigned his entire right, title and interest in, inter alia, the

mark, BLVD SUPPLY, and application Serial No. 85531591 to BLVD Supply, LLC6  (recorded with the Office on August 6,

2013, executed on July 15, 2013). Accordingly, during the pendency of the '299 cancellation,7  BLVD Supply, LLC became the
owner of all relevant trademark asserted by the petitioner in that proceeding, namely, ownership of the mark BLVD SUPPLY
and application Serial No. 85531591, and was the owner of such rights at the time the Board issued its order dismissing the
'299 cancellation, which BLVD does not dispute.

If the mark relied upon in a proceeding before the Board has been assigned and the assignee has not been joined or substituted
in the proceeding, the proceeding may be continued in the name of the assignor. TBMP § 512.01. Further, if the mark relied
upon by a party to a proceeding before the Board is transferred during the pendency of that proceeding, the decision of the
Board will be binding upon the assignee. See Hamilton Burr Publishing Co. v. E. W. Communications, Inc., 216 USPQ 802,
804 n.1 (TTAB 1982) (decision will be binding upon the assignee). Therefore, while the '299 cancellation remained in the
name of BLVD Supply, because BLVD Supply, LLC was the owner of the mark BLVD SUPPLY and the petitioner's pleaded
application Serial No. 85531591 at the time the Board issued its order, the order was binding on BLVD Supply, LLC.

We find that BLVD Supply and BLVD are in privity for purposes of claim preclusion. BLVD Supply is made up of the

individuals Richard J. Loughran and Ryan Usrey. July 11, 2014 Response, 8  Loughran Declaration. p. 1. Richard J. Loughran,
as asserted in his declaration, is the Chief Executive Officer of BLVD and Ryan Usrey was a minority shareholder of BLVD
prior to leaving in January 2014. Inasmuch as Mr. Loughran was a partner of BLVD Supply and is now the Chief Executive
Officer of BLVD and Mr. Usrey was a partner of BLVD Supply and a one-time shareholder of BLVD, we find that BLVD
Supply and BLVD are in privity for purposes of claim preclusion. See John W. Carson Found v. Toilets.com Inc, 94 USPQ2d
1942, 1947 (TTAB 2010) (citing Kraeger v. General Electric Co., 497 F.2d 468, 472 (2d. Cir. 1974) (The president and sole
shareholder of a corporation was bound by the corporation's defeat in an action that he effectively controlled); Vitronics Corp.
v. Conceptronic, Inc., 27 USPQ2d 1046, 1049 (D.N.H. 1992) (founder and CEO of corporation in privity with corporation)).

*4  In view thereof, the petitioner in the instant cancellation was a privy of the petitioner in the '299 cancellation -- BLVD
Supply. See Renaissance Rialto Inc. v. Boyd, 107 USPQ2d 1083, 1085 (TTAB 2013); John W. Carson Found, 94 USPQ2d at
1947; TBMP § 206.02 (“[T]he concept of privity generally includes, inter alia, the relationship of successive ownership of a
mark (e.g., assignor, assignee) ....”)).
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Further, there can be no argument that Chen is the same party as the respondent in the '299 cancellation.
 
Second Factor -- An Earlier Final Judgment on the Merits of a Claim

In its dismissal of the '299 cancellation, the Board granted Chen's motion to dismiss for failure to prosecute under Trademark
Rule 2.132(a) as conceded.

Whether the judgment in a prior proceeding was the result of a dismissal with prejudice or even default, claim preclusion
may still apply. See, e.g., Orouba Agrifoods Processing Co. v. United Food Import, 97 USPQ2d 1310 (TTAB 2010) (granting
summary judgment to registrant on claim preclusion where petitioner's opposition had been dismissed with prejudice); La Fara
Importing Co. v. F. Lli de Cecco di Filippo Fara S. Martino S.p.a., 8 USPQ2d 1143, 1146 (TTAB 1988) (“Issue preclusion
operates only as to issues actually litigated, whereas claim preclusion may operate between the parties simply by virtue of
the final judgment.”); Flowers Indus. Inc. v. Interstate Brands Corp., 5 USPQ2d 1580, 1583 (TTAB 1987) (claim preclusion
applies “even when the prior judgment resulted from default, consent, or dismissal with prejudice”); USOC v. Bata Shoe Co.,
225 USPQ 340, 342 (TTAB 1984) (“default judgments generally operate as res judicata”). “[D]efault judgments for failure
to answer, or dismissals for failure to prosecute, where there has been no decision ‘on the merits,’ can act as a bar under the
doctrine of claim preclusion.” Orouba Agrifoods Processing Co., 97 USPQ2d at 1313 (citing International Nutrition Co. v.
Horphag Research, Ltd., 220 F.2d 1325, 55 USPQ2d 1492, 1492 (Fed. Cir. 2000).

In view thereof, the Board's dismissal with prejudice for failure to prosecute the '299 cancellation was a final judgment which
may give rise to claim preclusion.
 
Third Factor -- A Second Claim Based on the Same Set of Transactional Facts as the First

*5  This case implicates the defensive doctrine of “bar,” wherein the Board must analyze whether the plaintiff can bring a
subsequent case against a defendant. See Jet Inc., 55 USPQ2d at 1856 (stating that the doctrine of claim preclusion “has come
to incorporate common law concepts of merger and bar, and will thus also bar a second suit raising claims based on the same set
of transactional facts”) (citing Migra v. Warren City School Dist. Bd. of Educ., 465 U.S. 75, 77 n.1 (1984)). RESTATEMENT
(SECOND) OF JUDGMENTS § 19 (1982) provides that “a valid and final personal judgment rendered in favor of the defendant
bars another action by the plaintiff on the same claim.” This bar extends to relitigation of “claims that were raised or could have
been raised ” in an earlier action. Allen v. McCurry, 449 U.S. 90, 94 (1980) (emphasis added); Migra, 465 U.S. at 77 n.1. Thus,
under claim preclusion, a plaintiff is barred from a “subsequent assertion of the same transactional facts in the form of a different
cause of action or theory of relief.” Vitaline Corp. v. General Mills Inc., 891 F.2d 273, 13 USPQ2d 1172, 1173 (Fed. Cir. 1989).

When, as here, the Board analyzes the defensive doctrine of bar, we must determine whether the proceedings arise from the
same transactional facts. See, e.g., Sharp Kabushiki Kaisha, 79 USPQ2d at 1378-79; Chromalloy American Corp., 222 USPQ
at 189-90. Therefore, we must analyze whether BLVD's new claims arise out of the same set of transactional facts and thus
could and should have been brought in the previous litigation.

The Court of Appeals for the Federal Circuit has stated that it is guided by the analysis set forth in the Restatement of Judgments
in determining whether a plaintiff's claim in a particular case is barred by claim preclusion. See Jet Inc., 55 USPQ2d at 1856;
Chromalloy American Corp. v. Kenneth Gordon (New Orleans), Ltd., 736 F.2d 694, 222 USPQ 187, 189-90 (Fed. Cir. 1984).
Section 24 of the Restatement, which addresses splitting claims, provides that:
(1) When a valid and final judgment rendered in an action extinguishes the plaintiff's claim pursuant to the rules of merger or
bar . . . the claim extinguished includes all rights of the plaintiff to remedies against the defendant with respect to all or any part
of the transaction, or series of connected transactions, out of which the action arose.
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*6  (2) What factual grouping constitutes a “transaction”, and what grouping constitutes a “series”, are to be determined
pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin or motivation, whether
they form a convenient trial unit, and whether their treatment as a unit conforms to the parties' expectations or business
understanding or usage.

Furthermore, Section 25 of the Restatement provides that the rule of Section 24 applies to extinguish a claim by the plaintiff
against the defendant even though the plaintiff is prepared in the second action:
(1) To present evidence or grounds or theories of the case not presented in the first action, or

(2) To seek remedies or forms of relief not demanded in the first action.

To assess whether the claims are based on the same set of transactional facts, comment b to Section 24 of the Restatement
considers whether there is a common nucleus of operative facts. As noted, relevant factors include whether the facts are so
woven together as to constitute a single claim in their relatedness in time, space, origin, or motivation, and whether, taken
together, they form a convenient unit for trial purposes. Id. The same comment notes that:

Though no single factor is determinative, the relevance of trial convenience makes it appropriate to ask how
far the witnesses or proofs in the second action would tend to overlap the witnesses or proofs relevant to the
first. If there is a substantial overlap, the second action should ordinarily be held precluded. But the opposite
does not hold true; even when there is not a substantial overlap, the second action may be precluded if it
stems from the same transaction or series.

Id. Courts have defined “transaction” in terms of a “core of operative facts,” the “same operative facts,” or the “same nucleus
of operative facts,” and “based on the same, or nearly the same, factual allegations.” Jet Inc., 55 USPQ2d at 1856 (quoting
Herrmann v. Cencom Cable Assoc., Inc., 999 F.2d 223, 226 (7th Cir. 1993)); see also United States v. Haytian Rep., 154 U.S.
118, 125 (1894) (“One of the tests laid down for the purpose of determining whether or not the causes of action should have
been joined in one suit is whether the evidence necessary to prove one cause of action would establish the other.”).

Applying this analysis, we note the body of the complaint9  in the '299 cancellation seeks to cancel the '202 Registration alleging,
inter alia, that:
1. Chen committed fraud because she did not use the mark in connection with any goods and services in the United States; and

*7  2. Chen abandoned the mark because she “has never, or in the alternative, no longer uses and shows no intent to resume
use of, the mark in commerce, in the United States.”

'299 Petition to Cancel, ¶¶ 1-2.

The cancellation proceeding now before us seeks to cancel the '202 Registration alleging, inter alia, that:
1. Chen committed fraud because she “was not using and had never used the [mark in the '202 Registration] in commerce on
goods covered in the '202 Registration” and her specimen of use “has not be (sic) sold, offered for sale or distributed in the
United States”; and
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2. To the extent that Chen may have used her mark, she “abandoned the mark through non-use for at least three consecutive
years ... with no intention to resume use.”

November 17, 2014 Petition to Cancel, ¶¶ 10-11, 13.

Considering the pleadings in each cancellation, it is clear that BLVD's claims of fraud and abandonment are based on the same
set of transactional facts; in short, whether Chen committed fraud in her procurement of the '202 Registration or abandoned
the mark in the '202 Registration based on lack of use in commerce in the United States. See Jet Inc., 55 USPQ2d at 1856-57;
Haytian Rep., 154 U.S. at 125.
 
Decision

Based on the record before us, we find that there is no genuine dispute as to the facts underlying the allegation of claim preclusion
in this case in light of the Board's February 18, 2014 decision rendered in the '299 cancellation. Chen's motion for summary
judgment is granted. Judgment is entered against BLVD, and the petition for cancellation is dismissed with prejudice.

Footnotes
1 Chen's answer denied the salient allegations of the November 17, 2014 amended petition to cancel.

2 Registration No. 3716202 issued November 24, 2009

3 BLVD Supply pleaded application Serial No. 85531591 as part of its pleading of standing in the '299 cancellation.

4 Petitioner alleges that the partnership is composed of Richard J. Loughran and Ryan Usrey.

5 Petitioner alleges that the limited liability company is composed of Emma Chen, James Chen, Jeremiah Camping, Dave Uecker and

Lofo Holdings LLC.

6 As indicated in the assignment record, the address for BLVD Supply, LLC is 15736 E. Valley Blvd., City of Industry, CA 91745.

7 The '299 cancellation was filed October 6, 2012 and the Board's decision issued February 18, 2014.

8 The Richard J. Loughran declaration was submitted with BLVD's July 11, 2014 response to Chen's June 6, 2014 motion for summary

judgment.

9 The ESTTA coversheet also indicates a claim of deceptiveness under Section 2(a) as a ground for cancellation. However, the body

of the complaint does not specifically address this ground.

2015 WL 2441551 (Trademark Tr. & App. Bd.)
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2004 WL 1942062 (Trademark Tr. & App. Bd.)

Trademark Trial and Appeal Board

Patent and Trademark Office (P.T.O.)

JEAN ALEXANDER COSMETICS, INC.
v.

L'OREAL USA CREATIVE, INC. 1

Opposition No. 91156843

August 9, 2004

*1  Before Hanak, Rogers, and Drost
Administrative Trademark Judges

By the Board:

On May 13, 2003, Jean Alexander Cosmetics, Inc. [JAC] filed a notice of opposition to application Serial No. 75057432 on
the ground that applicant L'Oreal USA Creative, Inc.'s [LUCI] mark, shown below, when used on its hair care products, so
resembles JAC's previously registered mark for the same or similar goods as to be likely to cause confusion.

Registration No. 1790050
 

Application Serial No. 75057432
 

hair care preparations; namely, shampoo, conditioner,
styling lotion, permanent wave, hair dressing (alleging use
and use in commerce since July 5, 1990)

hair care products, namely shampoos, and hair color which
are sold to and by professional hair dressers, stylists and
salons (alleging use and use in commerce since 1988)
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swatch rings containing sample hair pieces of various colors
(alleging use and use in commerce since 1992)
 

This case comes before the Board on LUCI's combined motion to amend its answer and for judgment on the pleadings, filed
October 31, 2003, and JAC's motion to convert LUCI's motion to a motion for summary judgment, filed November 28, 2003.
Both motions have been briefed, and both involve the question of whether the Board's decision in a prior cancellation proceeding
between these parties should be given preclusive effect.
 
Procedural Matters

Preliminarily, we note that LUCI moves to amend its answer to add the affirmative defense of judicial estoppel to its existing
affirmative defenses of res judicata and collateral estoppel, and to seek entry of judgment on the affirmative defense of judicial
estoppel. With regard to LUCI's motion to amend its answer, JAC filed a response specifically consenting thereto. Accordingly,
LUCI's amended answer is accepted.

*2  On November 28, 2003, thirty days after LUCI's motion for judgment on the pleadings was served, JAC filed a motion to
convert the motion for judgment on the pleadings to a motion for summary judgment, and its response to LUCI's presumptive
motion for summary judgment. LUCI filed an opposition which argued that the motion was a ploy to persuade the Board to
accept a late response to the motion for judgment on the pleadings. Insofar as LUCI has submitted matters outside the pleadings,

the Board will treat LUCI's motion for judgment on the pleadings as one for summary judgment under Fed. R. Civ. P. 56. 2

JAC's response to LUCI's motion for summary judgment, which accompanied JAC's motion to convert (and was thus received
within 30 days of service of the motion for summary judgment) will be considered. See Trademark Rule 2.127(e)(1).
 
Background

On August 31, 1993, Registration No. 1790050 issued to JAC for the mark EQ SYSTEM and design for the hair care products
listed above.

On August 15, 1997, Cosmair Inc., predecessor to LUCI, filed a petition to cancel Registration No. 1790050 for the mark EQ
SYSTEM and design on the grounds of priority and likelihood of confusion, alleging that Cosmair Inc.'s application Serial
No. 75057432 had been refused registration on the basis of Registration No. 1790050. The Board instituted Cancellation No.

92026649.3  Following a trial, the Board issued its final decision holding that, because Cosmair Inc. was not permitted to “tack
on” its dates of use for the earlier version of the mark, Cosmair Inc. had not established priority of use. The Board's final decision
also held that there were significant differences between the marks which, when applied to hair products, were neither unique
nor arbitrary, that there was six years of co-existence without actual confusion, and that the testimony of witnesses for both
parties indicated that confusion might be possible but was hardly likely, and that there was no likelihood of confusion between
JAC's mark and Cosmair's original and modernized marks. Accordingly, the Board's final decision denied the petition to cancel
on the ground that Cosmair had established neither priority of use nor likelihood of confusion.

Following the Board's decision in Cancellation No. 92026649, and the assignment of the application, the examining attorney
withdrew the refusal to register LUCI's mark based on likelihood of confusion with JAC's registered mark, and approved the
application for publication in the Official Gazette. Application Serial No. 75057432 published for opposition on January 14,
2003. After receiving extensions of its time in which to do so, on May 13, 2003, JAC filed a notice of opposition on the ground
that LUCI's mark, when used on its hair care products, so resembles JAC's previously registered mark for the same or similar
goods as to be likely to cause confusion.
 
Motion For Summary Judgment
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*3  The Board now takes up the question of whether LUCI is entitled to summary judgment on the ground that the Board's
finding in Cancellation No. 92026649 that there is no likelihood of confusion between LUCI's mark SHADES EQ and design,
the subject of application Serial No. 75057432, and JAC's mark EQ SYSTEM and design, the subject of Registration No.
1790050, precludes consideration of the claim now brought by JAC, namely that there is a likelihood of confusion between
the two marks.

As noted above, in support of its position that JAC is estopped from bringing the notice of opposition, LUCI has submitted the
declaration of attorney Robert Sherman, and the pleadings and the Board's final order in Cancellation No. 92026649. JAC, on
the other hand, contends that the prior Board decision should have no preclusive effect here. JAC argues that it has never taken
the position that there was no likelihood of confusion between the parties' marks, that the parties' positions were reversed in the
prior proceeding and JAC had no burden to demonstrate likelihood of confusion, and that JAC's role in the prior proceeding was
limited to pointing out that LUCI's predecessor had failed to carry its burden of proof. JAC also argues that, because LUCI's
predecessor failed to establish priority in the prior proceeding, the determination that there was no likelihood of confusion was
not necessary to the Board's judgment. In support of its position, JAC submitted a copy of its trial brief filed in Cancellation
No. 92026649, which includes a section in which JAC asserts that LUCI has not produced sufficient evidence to demonstrate
likelihood of confusion.
 
Application of Estoppel

As noted, LUCI has asserted the affirmative defenses of res judicata (or claim preclusion), collateral estoppel (or issue
preclusion), and judicial estoppel (preclusion of inconsistent legal positions). Trademark Act Section 19 specifically allows for

the application of estoppel in inter partes Board proceedings. See 15 U.S.C. §1069. 4  All three are judge-made doctrines, based
on common law equitable principles. See Wright & Miller, 18 Fed. Prac. & Proc., Juris. 2d §4403 (2004). As such, consideration
of the defenses is within the court or the Board's discretion. See Vitaline Corp. v. General Mills, Inc., 891 F.2d 273, 13 USPQ2d
1172 (Fed. Cir. 1989); Boston Chicken Inc. v. Boston Pizza International Inc., 53 USPQ2d 1053 (TTAB 1999); Wright &
Miller, 18 Fed. Prac. & Proc., Juris. 2d §4405 (2004)(“[A] court may raise the question on its own motion.”). The Board will
exercise its discretion and consider whether the Board's earlier judgment precludes this action.

*4  Under the doctrine of claim preclusion, “a judgment on the merits in a prior suit bars a second suit involving the same parties
or their privies based on the same cause of action.” Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n. 5, 99 S.Ct. 645, 58 L.Ed.
2d 552 (1979); Jet Inc. v. Sewage Aeration Systems, 223 F.3d 1360, 55 USPQ2d 1854 (Fed. Cir. 2000). Because the earlier
proceeding involved the cause of action brought by LUCI to cancel JAC's mark, and the instant proceeding involves the cause

of action brought by JAC to oppose registration of LUCI's mark, the cause of action is not the same in the two proceedings.5

Issue preclusion, as distinguished from claim preclusion, does not include any requirement that the claim (or cause of action) be
the same: “[W]hen an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination
is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether in the same or
a different claim”. Restatement (Second) of Judgments §27 (1982). See also Mother's Restaurant, Inc. v. Mama's Pizza, Inc.,
723 F.2d 1566, 221 USPQ 394 (Fed. Cir. 1983). The requirements which must be met for issue preclusion are:
(1) the issue to be determined must be identical to the issue involved in the prior action;

(2) the issue must have been raised, litigated and actually adjudged in the prior action;

(3) the determination of the issue must have been necessary and essential to the resulting judgment; and

(4) the party precluded must have been fully represented in the prior action.
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Mother's Restaurant Inc. v. Mama's Pizza, Inc., supra; Marc A. Bergsman, TIPS FROM THE TTAB: The Effect of Board
Decisions in Civil Actions; Claim Preclusion and Issue Preclusion in Board Proceedings, 80 Trademark Rep. 540 (1990).

The first two of the four required elements are clearly present in this case. In Cancellation No. 92026649, the Board determined
the issues of priority of use and likelihood of confusion between the marks in Application Serial No. 75057432 and Registration
No. 1790050, and those identical issues are raised in the notice of opposition. Following trial, Cancellation No. 92026649
concluded with a final order deciding the pleaded issues, and thus priority and likelihood of confusion were raised, litigated,
and adjudged by the Board.

JAC disputes that the latter two requirements were met. To the extent that issue preclusion requires a full and fair opportunity
to litigate the issue to be precluded, JAC argues that it was not fully represented in the prior action. Specifically, JAC contends
(Opposer's Memorandum in Opposition to Summary Judgment, p.1):

*5  [LUCI] is not entitled to summary judgment based on Judicial Estoppel, Collateral Estoppel, or Res
Judicata because [JAC] did not take the position in the prior cancellation proceeding that [JAC's] mark EQ
SYSTEM and [LUCI's] mark SHADES EQ were confusingly similar.

Rather, JAC contends, JAC maintained the consistent position that LUCI lacked priority and failed to establish likelihood
of confusion, points adopted by the Board in its final order. JAC argues that this order should not “deny [JAC] the right to
successfully and competently prove that which [LUCI] was unable to prove on its own, the manifest likelihood of confusion
between [the parties' marks].”

However, the standard for issue preclusion is not whether the parties actually advanced all possible evidence and arguments in
the prior proceeding, but whether they were afforded the opportunity to do so. “To preclude parties from contesting matters that
they have had a full and fair opportunity to litigate protects their adversaries from the expense and vexation attending multiple
lawsuits, conserves judicial resources, and fosters reliance on judicial action by minimizing the possibility of inconsistent
decisions.” Montana v. United States, 440 U.S. 147, 153-154, 99 S.Ct. 970, 59 L. Ed. 2d 210 (1979).

JAC also contends that issue preclusion is inapplicable because the Board's determination of likelihood of confusion was mere
dicta, and not necessary to the Board's judgment in Cancellation No. 92026649. Specifically, JAC argues that the Board's
determination that LUCI failed to establish priority made moot the determination of likelihood of confusion. At the outset, it
is important to note that the requirement that a finding be “necessary” to a judgment does not mean that the finding must be
so crucial that, without it, the judgment could not stand. Rather, the purpose of the requirement is to prevent the incidental or
collateral determination of a nonessential issue from precluding reconsideration of that issue in later litigation. See Mother's
Restaurant Inc. v. Mama's Pizza, Inc., supra, at 1571, citing Restatement (Second) of Judgments §27 comment h (1982).

Accordingly, the Board will consider the earlier proceeding between the parties to determine whether JAC had a full and fair
opportunity to try the issue of likelihood of confusion such that JAC is considered to have been “fully represented” in that
proceeding, and whether the trial of the likelihood of confusion issue was such that it should be deemed necessary to the Board's
judgment in the cancellation proceeding.
 
Cancellation No. 92026649

In the earlier action, JAC filed its answer denying the allegations of priority and likelihood of confusion between the marks in
Application Serial No. 75057432 and Registration No. 1790050, participated in discovery, cross-examined Cosmair's witnesses,
submitted trial evidence, briefed the case on the merits, and attended an oral hearing before the Board. In its final decision in
Cancellation No. 9202664, the Board specified that the record comprised the involved registration and application files; the trial
testimony depositions, with accompanying exhibits, of corporate officers for both parties, a corporate officer for a third party
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salon company, and JAC's chemist; Cosmair's notice of reliance on the discovery depositions, with accompanying exhibits,
of JAC's chief executive officer; portions of the discovery deposition of a senior vice president of Cosmair; JAC's notice of
reliance upon JAC's responses to interrogatories; excerpts from the publication Modern Salon; and dictionary definitions.

*6  With respect to priority, the Board determined that Cosmair's earlier version of its mark, in use since 1988, was not the legal
equivalent of its current version, modernized around 1992 and the subject of the instant application, and that Cosmair was not
permitted to “tack on” its dates of use for the earlier version of the mark. The Board concluded that Cosmair had not established
priority of use of the mark shown in the application with respect to JAC's date of first use in its registration, July 5, 1990.

With respect to the determination of likelihood of confusion, the Board considered the evidentiary factors set out in In re E.I.
du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). When evaluating whether the marks of the parties
are similar, the Board considered both versions of Cosmair's mark “in case on further review, it is determined that petitioner's
original and modernized marks are legal equivalents.” The Board found that while all three design marks featured the same two
letters EQ, the parties' marks had significant differences in sound, appearance, meaning, and commercial impression. Citing
the testimony of each party in its evaluation of the meaning of the marks, the Board found that EQ SHADES “suggests color
shades that are equalized when applied to hair” and that EQ SYSTEM “suggests a system that keeps hair in equilibrium with
the right balance of hair care products.” In its consideration of the relationship between the goods of the two parties, the Board
found that the parties used the marks on identical or related hair care products. The Board specifically addressed “the opinion
and attitudes of the parties in regard to the issue of likelihood of confusion.” The Board found that the witnesses of the parties
testified that confusion is unlikely or the witnesses were equivocal about the likelihood of confusion. The Board also noted
that neither party testified that there were any instances of actual confusion. The Board considered the overlap between some
of the goods of the parties, the extensive promotion by Cosmair, and the significant differences between the marks which,
when applied to hair products are neither unique nor arbitrary, the six years of co-existence without actual confusion, and the
testimony of parties' witnesses which indicated that confusion might be possible, but was hardly likely. After considering all the
evidence, and weighing all the relevant Dupont factors, the Board concluded that there was no likelihood of confusion between
JAC's mark and Cosmair's original and modernized marks. Accordingly, the Board denied the petition to cancel on the ground
that Cosmair had established neither priority of use nor likelihood of confusion.

“[A]n inter partes decision of the Trademark Board, whether reviewed by the Federal Circuit or not, must be carefully examined
to determine exactly what was decided and on what evidentiary basis.… [W]here the Trademark Board has indeed compared
conflicting marks in their entire marketplace context, the factual basis for the likelihood of confusion issue is the same, the issues
are the same, and collateral estoppel is appropriate.” 5 J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition,
§32:101 (4th ed. 2004). Here, the Board made detailed and specific findings in its determination of both priority and likelihood
of confusion, and the determination of no likelihood of confusion in the market place was necessary to the final judgment.
This is not a case where the Board made incidental determinations on an issue which was not before it. The issue of likelihood
of confusion was the focus of the parties' pleadings and was fully litigated before the Board. See Mother's Restaurant Inc. v.
Mama's Pizza, Inc., supra, at 1571.
 
LUCI's Motion For Summary Judgment GRANTED

*7  After careful review of the record and the applicable law, the Board finds that there is no genuine issue of material fact, and
that LUCI is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c). The pleaded affirmative defense of issue preclusion
applies here, and the Board's final decision in Cancellation No. 92026649 finding no likelihood of confusion between the parties'

marks bars relitigation of that issue.6  Summary judgment is entered for LUCI, and the opposition is dismissed with prejudice.

***
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Footnotes
1 The October 1, 2002 assignment of application Serial No. 75057432 from L'OREAL USA, INC. to L'OREAL USA CREATIVE,

INC. is recorded with the U. S. Patent and Trademark Office Assignment Branch at Reel 2606, Frame 0990. Accordingly, the Board's

institution and trial letter incorrectly listed applicant's predecessor as party defendant. The parties are ordered to use the above case

title in future filings with the Board.

2 In support of its motion for judgment on the pleadings, LUCI submitted the declaration of attorney Robert Sherman, and the pleadings

and the Board's final order in Cancellation No. 92026649. In its opposition to JAC's motion to convert, LUCI ignores its submission

of Mr. Sherman's declaration, and argues that the Board may take judicial notice of the pleadings and final orders.

However, it is well settled that the Board does not take judicial notice of the records of this Office. In re The Clausen Co., 222 USPQ

455, 456 n.2 (TTAB 1984); International Association of Lions Clubs v. Mars, Inc., 221 USPQ 187, 189 n.8 (TTAB 1984). Moreover,

LUCI's motion for judgment on the pleadings does not ask that the Board take judicial notice of the pleadings and the Board's final

order in Cancellation No. 92026649, but refers to the papers submitted with the motion.

In sum, LUCI submitted matters outside the pleadings with its motion, and JAC moved to convert the motion to one for summary

judgment. In these circumstances, the Board's decision to treat the motion as a motion for summary judgment does not require further

briefing by the parties. See TBMP §528.04.

3 On June 21, 2000, in the course of the proceeding, Cosmair changed its name to L'Oreal USA, Inc. The name change is recorded

with the USPTO Assignment Branch (Reel 2429, Frame 0352). As noted in footnote 1, L'Oreal USA, Inc. subsequently assigned

application Serial No. 75057432 to the defendant in this case, L'Oreal USA Creative, Inc.

4 Trademark Act Section 19 states:

In all inter partes proceedings equitable principles of laches, estoppel, and acquiescence, where applicable, may be considered and

applied.

5 Preclusion of the cause of action, or claim, occurs:

When a valid and final judgment rendered in an action extinguishes the plaintiff's claim pursuant to the rules of merger or bar, the

claim extinguished includes all rights of the plaintiff to remedies against the defendant with respect to all or any part of the transaction,

or series of connected transactions, out of which the action arose.

See Vitaline Corp., supra at 275, quoting Restatement (Second) of Judgments §24(1)(1982).

6 Accordingly, we need not reach the issue of whether judicial estoppel is also applicable to this proceeding.

2004 WL 1942062 (Trademark Tr. & App. Bd.)
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THIS OPINION IS NOT A PRECEDENT OF THE T.T.A.B. 

Trademark Trial and Appeal Board 

Patent and Trademark Office (P.T.O.) 

Schering Corporation 
v. 

Diagnostic Test Group LLC 

Opposition No. 91179748 
June 12, 2008 

*1 Before Quinn, Rogers, and Mermelstein 
Administrative Trademark Judges 

By the Board: 

Diagnostic Test Group LLC1 (hereafter “applicant”) seeks to register the mark CLARITY and Design (shown below) 
 

 
for goods identified as “diagnostic agents, preparations and substances for medical purposes; diagnostic preparations for 
clinical or medical laboratory use; medical diagnostic reagents and assays for testing of body fluids; medical diagnostic test 
strips for use in the field of monitoring and detecting infection, hormone levels, and chemistry in blood, urine, and stool 
samples; and medical test kits for diabetes monitoring for home use.”2 

  
Schering Corporation (hereafter “opposer”) opposes the registration of the applied-for mark on the ground of likelihood of 
confusion. In support of its claim, opposer essentially alleges priority based on common law rights accruing from 
“continuous and uninterrupted” use of the marks CLARITIN and CLARINEX (and marks “dominated by CLARITIN and 
CLARINEX”) since the dates of first use of those marks, and pleads ownership of thirteen trademark registrations for the 
marks CLARITIN, CLARINEX, and CLARITIN and CLARINEX formative marks for, inter alia, antihistamines, 
decongestants, anti-allergy preparations, downloadable electronic newsletters and newsletters on the subject of allergies, and 
for providing medical information on the subject of allergies.3 An answer has not yet been filed in this proceeding. 
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This case now comes up on opposer’s fully briefed motion (filed October 24, 2007) for summary judgment in its favor on the 
basis that applicant’s mark is barred from registration by the doctrine of res judicata. 
   
Preliminary Matters 
  
The Board notes applicant’s alternative motion for discovery under Federal Rule 56(f). Because the motion was filed more 
than thirty days after the date of service of opposer’s motion for summary judgment, applicant’s alternative motion is 
untimely and will not be considered. See Trademark Rule 2.127(e)(1). 
  
We also note that opposer does not plead in the notice of opposition that applicant’s registration is barred by the doctrine of 
res judicata. A party may not obtain summary judgment on an issue that has not been pleaded. See Fed. R. Civ. P. 56(a) and 
56(b); S. Industries Inc. v. Lamb-Weston Inc., 45 USPQ2d 1293, 1297 (TTAB 1997). However, inasmuch as the parties, in 
briefing opposer’s motion, have addressed the issue of res judicata on its merits, and applicant did not object to the motion 
on the ground that it is based on an unpleaded issue, the Board hereby deems opposer’s pleading to have been amended, by 
agreement of the parties, to allege a claim based on the doctrine of res judicata. See Paramount Pictures Corp. v. White, 31 
USPQ2d 1768, 1772 (TTAB 1994); TBMP § 528.07(a) (2d ed. rev. 2004). 
   
Background 
  
*2 Before turning to the merits of the motion for summary judgment, we note the following facts, which in part provide the 
basis for opposer’s motion. 
  
Applicant’s predecessor, R.A.C. Medical Group, Inc. (hereafter may be referred to as RAC), previously filed an application 
for registration of the mark MEDICAL RAC+ CLARITY and Design (shown below) for use in connection with “medical 
diagnostic point-of-care test kits and supplies, namely diagnostic test strips for testing urine, blood and stool samples.”4 

 

 
  
Opposer and its sister corporation, Schering-Plough HealthCare Products, Inc., opposed said application in Opposition No. 
91168189 also on the ground of likelihood of confusion and, in support thereof, pleaded, inter alia, the same thirteen 
CLARITIN, CLARINEX, and CLARITIN and CLARINEX formative marks that opposer pleads in the present opposition. 
The due date for RAC’s answer was reset to accommodate settlement discussions, however, RAC never filed an answer. 
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On January 25, 2007, because RAC had not filed an answer or another request for an extension of time to file its answer, the 
Board issued a notice of default judgment in Opposition No. 91168189.5 

  
On January 30, 2007, applicant filed its new application for the mark CLARITY and Design. 
  
On February 23, 2007, because neither RAC nor applicant responded to the notice of default, the Board entered a default 
judgment against RAC in Opposition No. 91168189 and refused registration. The judgment was not appealed and is final. 
  
We reiterate that RAC was represented in the prior opposition proceeding by the same counsel that currently represents 
applicant. We note further that, prior to the issuance of the notice of default in the prior case, RAC sought and was granted 
two extensions of time to file its answer and a six-month suspension of the proceeding to pursue settlement discussions 
between the parties. 
   
Summary Judgment Motion 
  
Opposer contends that as a consequence of the default judgment entered against RAC in the prior opposition, applicant’s 
current mark is barred from registration under the doctrine of res judicata and offers two reasons therefor. First, opposer 
argues that the transactional facts of the proceedings are the same, i.e. the mark involved in the present opposition creates 
substantially the same commercial impression as the mark involved in the prior opposition, the goods in the prior application 
include the goods set forth in the later-filed application, and the involved parties are legally the same. Opposer also argues 
that the doctrine of res judicata should be applied in this case to achieve judicial economy and to protect opposer from 
having to relitigate issues settled by the default judgment in the prior opposition. 
  
Applicant argues in opposition that summary judgment is not proper in this case because applicant’s new application was not 
filed in order to avoid the res judicata effect of a prior adverse ruling against it. Specifically, applicant claims that it 
abandoned its prior mark because it did not use the tradename “MEDICAL RAC” after its purchase of R.A.C. Medical Group, 
Inc. in June 2005, and that it filed the second application before the entry of default judgment in the earlier proceeding. 
Applicant also argues that the transactional facts of the two proceedings are dissimilar because the marks and the goods in the 
respective applications are not the same. In support of its arguments, applicant has provided the declaration of its Chief 
Executive Officer, Rick Simpson. 
  
*3 Summary judgment is an appropriate method of disposing of a case in which there are no genuine issues of material fact in 
dispute, thus leaving the case to be resolved as a matter of law. See Fed. R. Civ. P. 56(c). The party moving for summary 
judgment has the burden of demonstrating the absence of any genuine issue of material fact, and that it is entitled to judgment 
as a matter of law. See Celotex Corp. v. Catrett, 477 U.S. 317 (1986); and Sweats Fashions Inc. v. Pannill Knitting Co., 833 
F.2d 1560, 4 USPQ2d 1793 (Fed. Cir. 1987). A factual dispute is genuine, if, on the evidence of record, a reasonable finder 
of fact could resolve the matter in favor of the non-moving party. See Opryland USA Inc. v. Great American Music Show Inc., 
970 F.2d 847, 23 USPQ2d 1471 (Fed. Cir. 1992); and Olde Tyme Foods Inc. v. Roundy’s Inc., 961 F.2d 200, 22 USPQ2d 
1542 (Fed. Cir. 1992). Further, the evidence must be viewed in a light most favorable to the non-movant, and all justifiable 
inferences are to be drawn in the non-movant’s favor. See Lloyd’s Food Products Inc. v. Eli’s Inc., 987 F.2d 766, 25 USPQ2d 
2027 (Fed. Cir. 1993); and Opryland USA, supra. 
  
The form of res judicata involved in this proceeding is claim preclusion because the pleaded ground of likelihood of 
confusion was not litigated and decided in the prior opposition, and issue preclusion cannot arise when issues are not tried 
and necessary to a final decision. See Sharp Kabushiki Kaisha v. ThinkSharp, Inc., 448 F.3d 1368, 79 USPQ2d 1376, 1378 
(Fed. Cir. 2006). Under the doctrine of claim preclusion, the entry of a final judgment “on the merits” of a claim in a 
proceeding serves to preclude the relitigation of the same claim in a subsequent proceeding between the parties or their 
privies, even in those cases where the prior judgment was the result of a default or consent. See Lawlor v. National Screen 
Service Corp., 349 U.S. 322 (1955); Chromalloy American Corp. v. Kenneth Gordon, Ltd., 736 F.2d 694, 222 USPQ 187 
(Fed. Cir. 1984); and Flowers Industries, Inc. Interstate Brands Corp., 5 USPQ2d 1580 (TTAB 1987). Thus, it is well 
established that “a default judgment can operate as res judicata in appropriate circumstances.” ThinkSharp, 79 USPQ2d at 
1371, citing Morris v. Jones, 329 U.S. 545, 550-551 (1947)(internal quotations and citations omitted). See also International 
Nutrition Co. v. Horphag Research Ltd., 55 USPQ2d 1492, 1494 (Fed. Cir. 2000). 
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*4 Further, for claim preclusion to apply, there must be (1) an identity of parties or their privies, (2) a final judgment on the 
merits of the prior claim, and (3) the second claim must be based on the same transactional facts as the first and should have 
been litigated in the prior case. Parklane Hosiery Co. v. Shore 439 U.S. 322, 327 n.5 (1979); Jet Inc. v. Sewage Aeration 
Systems, 223 F.3d 1360, 55 USPQ2d 1854, 1856 (Fed. Cir. 2000). Stated otherwise, “so long as opposing parties had an 
adequate opportunity to litigate disputed issues of fact, res judicata is properly applied.” ThinkSharp, 79 USPQ2d at 1379, 
citing Kremer v. Chemical Construction Corporation, 456 U.S. 461, 485 n.26 (1982). 
  
With respect to the current Board proceeding, the parties do not dispute the identity of the parties6 whether there was a final 
judgment on the merits of the prior claim. Accordingly, no genuine issues of material fact exist regarding the first two factors 
of the res judicata analysis. Rather, the parties dispute whether the present claim, i.e., applicant’s entitlement to registration 
of the mark CLARITY and Design, is based on the same set of transactional facts as RAC’s claim of right to registration in 
the prior opposition. Specifically, the parties disagree whether the marks are the same and whether the goods identified in the 
application that was the subject of the prior opposition are the same as the goods identified in the current application. Thus, 
the issue for the Board to consider is whether genuine issues of material fact exist regarding the third claim preclusion factor, 
viz., whether the mark in this proceeding evokes the same commercial impression as the mark involved in the prior 
opposition and whether the goods in the involved application are identical to or could be encompassed by the goods in the 
prior application. 
  
To determine whether the two particular opposition proceedings involve the same mark for purposes of claim preclusion, the 
Board applies the analysis adopted by the U.S. Court of Appeals for the Federal Circuit in Chromalloy, supra, specifically, 
Section 24 of the Restatement [Second] of Judgments (1982). In view thereof, we must consider whether the involved marks 
are the same or are legally equivalent in terms of commercial impression. See Institut National Des Appellations d’Origine v. 
Brown-Forman Corp., 47 USPQ2d 1875, 1894 (TTAB 1998). 
  
Applying this analysis to the present case, we find that the mark in the application that was the subject of the prior opposition 
proceeding, MEDICAL RAC+ CLARITY and Design, is the same mark in terms of commercial impression, as CLARITY 
and Design, the mark involved in this proceeding. Clearly, the mark CLARITY and Design evolved out of the mark 
MEDICAL RAC+ CLARITY and Design. Both marks contain the same dominant term CLARITY shown in the color white 
on a red background in front of a checkmark. In addition, each checkmark design fades from black to gray to white at the top 
of the checkmark design. As a result of these common elements, each mark projects virtually identical commercial 
impressions. Further, we find the deletion of the small MEDICAL RAC+ and design shown in the top left corner of the earlier 
mark is a minor alteration. As such, the mark shown in the second application does not rise to the level of a new mark with a 
different commercial impression, sufficient to allow applicant to seek registration herein and avoid the judgment in the prior 
case. See Miller Brewing Co. v. Coy Int’l Corp., 230 USPQ 675 (TTAB 1986) (finding claim preclusion with respect to a 
design mark which evolved out of an earlier design mark which had been the subject of an opposition proceeding between the 
parties, finding any changes to the mark were minor and did not change the commercial impression); Aromatique Inc. v. 
Langu, 25 USPQ2d 1359 (TTAB 1992) (finding claim preclusion with respect to a mark which had minor alternations in 
typeface and capitalization to an earlier mark that was the subject of an opposition between the parties, finding the 
commercial impression the same). 
  
*5 In regard to the goods described in the prior and current applications, applicant’s argument that the goods are different is 
unavailing. The identification of goods described in the first application, namely, “diagnostic test strips for testing urine, 
blood and stool samples” encompasses “medical diagnostic test strips for … blood, urine, and stool samples” (in the involved 
application) inasmuch as both goods are instruments for testing body fluids and “medical diagnostic test strips” are a type of 
“diagnostic test strip.” See General Electric Company v. Raychem Corporation, 204 USPQ 148, 150 (TTAB 1979)(the 
doctrine of res judicata is applicable not only with respect to an identical description of goods as had been previously 
litigated, but with respect to all goods that could be said to be encompassed by that [prior] description), citing Toro Co. v. 
Hardigg Industries, Inc., 549 F.2d 785, 193 USPQ 149 (CCPA 1977). Cf. J.I. Case Co. v. F.L. Indus., Inc., 229 USPQ 697 
(TTAB 1986) (finding issue preclusion with respect to a stylized mark wherein the mark in the earlier proceeding was typed 
and the goods covered in the present application were encompassed within the broad designation of goods in the prior 
application). 
  
Further, “diagnostic agents, preparations and substances for medical purposes,” “diagnostic preparations for clinical or 
medical laboratory use” and “medical test kits for diabetes monitoring for home use” are also instruments for testing body 
fluids. While these goods are not per se identical to “diagnostic test strips for testing urine, blood and stool samples” 
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(described in the first application) and these items may present a new question, because these goods are embedded in the 
identification of goods in the second application that lists the above-referenced items within the first application, the refusal 
must apply to the entire identification of goods. Moreover, an applicant cannot avoid the estoppel effect of the decision of a 
prior disposition by insignificantly changing its identification of goods. See J.I. Case Co., 229 USPQ at 697; and Domino’s 
Pizza Inc. v. Little Caesar Enterprises Inc., 7 USPQ2d 1359, 1365 n.10 (TTAB 1988). In view thereof, there is no genuine 
issue of fact regarding the third factor of the res judicata analysis. 
  
Inasmuch as there are no genuine issues of fact as to whether res judicata (claim preclusion) applies to this proceeding, we 
now turn to whether any facts of record would preclude entry of summary judgment in opposer’s favor on the claim of res 
judicata as a matter of law. See, e.g., ThinkSharp, 79 USPQ2d at 1379 (in denying the preclusive effect of the other 
proceeding, the Board gave weight to the undisputed fact that the separate applications, filed within four months of each 
other, were not filed in order to evade a prior adverse judgment); and Metromedia Steakhouses Inc. v. Pondco II Inc., 28 
USPQ2d 1205, 1208 (TTAB 1993)(summary judgment on res judicata denied because, inter alia, “both applications had 
been filed long before opposer objected to registration of the first mark [and] … when the second application was filed, the 
opposition to the first had not yet even been instituted”). Specifically, we review applicant’s arguments concerning its 
rationale for “abandoning the prior mark and filing a new application.” (Brief, page 7) 
  
*6 As noted supra, applicant contends that claim preclusion is inapplicable to the involved application because applicant filed 
the second application before the entry of default judgment against RAC in the prior proceeding. Applicant also asserts that it 
stopped using the tradename “RAC MEDICAL” and the trademark “MEDICAL RAC CLARITY and design” in commerce 
after its purchase of R.A.C. Medical in June 2005. (Brief page 3; Simpson dec., ¶¶ 3-4) These facts allegedly show that 
applicant had no intent to avoid the preclusive effect of the default judgment against RAC. Further, because removal of the 
“MEDICAL RAC +” portion of the prior mark would have been considered a material alteration, applicant contends that it 
“had no choice but to proceed in that fashion.” (Brief, page 6) In short, applicant argues that, because it could not have 
amended the prior application, “this left Diagnostic Test with the choice of committing a fraud on the Board by continuing to 
pursue a trademark that it no longer used or planned to use in commerce, or bandoning the prior mark and filing a new 
application.” (Brief, page 7) 
  
Contrary to applicant’s arguments, the facts of record show that claim preclusion is properly applied here. We are also not 
persuaded by applicant’s explanation that it had limited choices. As noted supra, applicant’s counsel represented RAC in the 
prior proceeding, filed two extensions of time to file an answer, and should have known the consequences of not filing an 
answer to the notice of opposition after the notice of default was issued. Moreover, applicant waited more than eighteen 
months after it had changed its tradename (i.e. from June 2005 to January 2007), and waited until after the suspension period 
had expired in the prior proceeding and after the apparent failure of the parties to reach a settlement, to file the application for 
its new mark. These facts weigh against a finding that the filing of the new application just days after the notice of default 
issued was not an attempt to circumvent what would become the preclusive effect of the default judgment entered in the prior 
opposition proceeding. Furthermore, neither the record of the prior opposition proceeding,7 nor any assertion in the briefs or 
evidence now before us, indicate that RAC or applicant was deprived of or lacked full opportunity to defend the prior 
proceeding. In short, applicant clearly allowed judgment on the merits to be entered, and such judgment was final. In view 
thereof, we find that no circumstances exist that would support a finding that opposer is not entitled to judgment on the issue 
of res judicata as a matter of law. 
  
In sum, there exist no genuine issues of material fact regarding the requisite elements for claim preclusion (res judicata) and 
we find that opposer is entitled to judgment as a matter of law. 
  
Accordingly, opposer’s motion for summary judgment is granted on the ground of res judicata, judgment is hereby entered 
against applicant, the opposition is sustained, and registration of applicant’s mark is refused. 
  

Footnotes 
 
1 
 

The involved application was published in the name of “Diagnostic Test Group, Inc.” and the opposition was thus correctly filed 
against applicant in that name. The declaration (¶7) of Rick Simpson, Chief Executive Officer of applicant (attached to applicant’s 
brief in opposition to opposer’s pending motion for summary judgment) clarifies that applicant’s correct name is Diagnostic Test 
Group LLC. Accordingly, the caption of this proceeding has been changed as shown above. TBMP § 512.04 (2d ed. rev. 2004). 
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2 
 

Application Serial No. 77094617, filed January 30, 2007 based on applicant’s claimed use of the mark in commerce. Applicant has 
claimed the colors white, red, black and gray as features of the mark. 
 

3 
 

The pleaded registrations for the CLARITIN, CLARINEX, and CLARITIN and CLARINEX formative marks are: Reg. No. 
1498292, issued August 2, 1988; Reg. No. 1912214, issued August 5, 1995; Reg. No. 2816780, issued February 24, 2004; Reg. 
No. 2819388, issued March 2, 2004; Reg. No. 2824753, issued March 23, 2004; Reg. No. 2862382, issued July 13, 2004; Reg. No. 
3096051, issued May 23, 2006; Reg. No. 3140850, issued September 12, 2006; Reg. No. 2455742, issued on May 29, 2001; Reg. 
No. 2595718, issued July 16, 2002; Reg. No. 2660350, issued December 10, 2002; Reg. No. 2705267, issued April 8, 2003; and 
Reg. No. 2805613, issued January 13, 2004. 
 

4 
 

Application Serial No. 78369843, filed February 18, 2004 based on claimed use of the mark in commerce. RAC claimed the colors 
white, red, black and gray as features of the mark. In June 2005, applicant acquired RAC, causing applicant to become the 
interested party. (see ¶¶ 3-4 of the Simpson declaration, supra, footnote 1) 
 

5 
 

Nor had applicant stepped forward in RAC’s place to file an answer or request for extension, despite being represented by the same 
counsel as RAC. 
 

6 
 

In support of opposer’s allegation that the prior applicant, R.A.C. Medical Group, Inc., and the present applicant are the same 
party, opposer provided a copy of a letter dated May 8, 2006 written to opposer’s counsel by applicant’s counsel, which confirmed 
that Diagnostic Test Group and R.A.C. Medical Group, Inc. are the same company. (see Exhibit 6 to opposer’s motion) 
Applicant’s statements regarding the identity of the parties are set forth at page 3 of its brief and in ¶¶ 3-4 of the Simpson 
declaration, supra, footnote 1. 
 

7 
 

See Exhibits 2, 3 and 4 to opposer’s motion. 
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