


TTAB

NV ref: 6429-12

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PRL USA HOLDINGS, INC.,
Opposer Opposition No. 91221338
Ser. Nos. 86412883
86412886
86488070

V.
POLO GEAR LLC,

Applicant

e et e e e N e e N e e S

REVOCATION AND NEW POWER OF ATTORNEY

Applicant, POLO GEAR LLC ("POLO GEAR"), hereby appoints Sheryl De Luca,
Robert A. Rowan, and the other attorneys of the firm of Nixon & Vanderhye P.C., 901
North Glebe Road, 11th Floor, Arlington, VA 22203-1808, telephone 1-703-816-4000,

facsimile 1-703-816-4100, email nixonpiomail@nixonvan.com, 1o represent POLO

GEAR in this proceeding, with full power of substitution and revocation with respect to
the previous attorneys of Shutts & Bowen, LLP and Kammerer Mariani, and to transact
all business in the United States Patent and Trademark Office in connection therewith.
Every attorney at law associated with Nixon & Vanderhye P.C. is hereby authorized to
sign any paper or conduct any business on its behalf.

POLO GEAR hereby revokes all powers of attorney previously granted with
respect to its representation in this proceeding.

Please forward all correspondence and communications intended for POLO

GEAR to:

\\\\\\\\[\ﬁ\i\é\‘\w\ﬂ\}\\\z\\\\\(\}\1\\2\!\[\\\\\\\\\

U.S. Patert-and Trademark Office #72




Sheryl De Luca

Nixon & Vanderhye P.C.

901 N. Glebe Road, 11" Floor
Arlington, Virginia 22203
Telephone: 1-703-816-4063

Authorized email: nonplomail@nixonvan. com

Thank you for your attention to this matter.

POLO GEARLLC

By:

Name: Gary Fellers

Position: CEO
Date: &\5 \\O




CERTIFICATE OF SERVICE

| hereby certify that on February(SErZMG, the foregoing “Revocation and New
Power of Attorney” was served on counsel of record for Opposer via first-class mail to:
Daniel I. Schloss
Greenberg Traurig LLP
200 Park Avenue
New York, NY 10166

NIXON & VANDERHYE, PC

o ol Ao

Sheryl De 4ica




NV ref: 6429-13

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PRL USA HOLDINGS, INC.,
Opposer Opposition No. 91207805

Ser. No. 85458112
V.

POLO GEAR INTELLECTUAL PROPERTIES, INC.
and
POLOGEAR LLC,

Applicants

et Nt e N St S Nl Mt e Mt e e St e

REVOCATION AND NEW POWER OF ATTORNEY

The current Applicant, POLOGEAR LLC and previous assignee, POLO GEAR
INTELLECTUAL PROPERTIES, INC. (collectively “POLO GEAR") hereby appoint
Sheryl De Luca, Robert A. Rowan, and the other attorneys of the firm of Nixon &
Vanderhye P.C., 901 North Glebe Road, 11th Floor, Arlington, VA 22203-1808,
telephone 1-703-816-4000, facsimile 1-703-816-4100, email

nixenptomaildnixonvan. com, to represent POLO GEAR in this proceeding, with full

power of substitution and revocation with respect to the previous attorneys of Shutts &
Bowen, LLP and Kammerer Mariani, and to transact all business in the United States
Patent and Trademark Office in connection therewith. Every attorney at law associated
with Nixon & Vanderhye P.C. is hereby authorized to sign any paper or conduct any

business on its behalf.
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POLO GEAR hereby revokes all powers of attorney previously granted with
respect to its representation in this proceeding.

Please forward all correspondence and communications intended for POLO
GEAR to:

Sheryl De Luca

Nixon & Vanderhye P.C.

901 N. Glebe Road, 11 Floor
Arlington, Virginia 22203
Telephone: 1-703-816-4063

Authorized email: nixonptomailinixenvan.com

Thank you for your attention to this matter.

POLOGEAR LLC and
POLO GEAR INTELLECTUAL PROPERTIES,

INC.
o0 —
By:
Name: Gary Fellers
Position: CEO

Date: &\5\\ \o




CERTIFICATE OF SERVICE

I hereby certify that on February@?;, 2018, the foregoing “Revocation and New
Power of Attorney” was served on counsel of record for Opposer via first-class mail to:

Daniel |. Schioss
Greenberg Traurig LLP
200 Park Avenue

New York, NY 10166

NIXON & VANDERHYE, PC
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Sheryl D& Luca




NV Ref.: 6429-12; 6429-13

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

)
PRL USA HOLDINGS, INC., )
)
Opposer, ) Opposition No. 91207805 (Parent)
) Opposition No. 91221338
V. ) (Serial Nos. 85/458,112, 86/412,883,
) 86/412,886 and 86/488,070)
POLO GEAR INTELLECTUAL PROPERTIES, INC.
and
POLO GEAR LLC,

)
)
)
)
Applicants. )
)
)

MOTION FOR RECONSIDERATION
AND RELIEF FROM JUDGMENT

Applicants Polo Gear LLC and Polo Gear Intellectual Properties Inc., (collectively
“PoloGear”) move this Board to reconsider its order of January 20, 2016 and to set aside or
vacate the default judgment granted therein. These motions are brought pursuant to and within
the time prescribed by 37 CFR §§ 2.116(a), and 2.127(b); Rules 60(b)(1), (6) and 55(c), Fed.
Rules Civ. P.; and TBMP §§ 518, 543, and 544.

There is good cause for reconsidering and setting aside the default judgment: The default
was not willful; PoloGear has meritorious defenses; and Opposer PRL USA Holdings, Inc.
(“PRL”) will suffer no legally cognizable prejudice as a result of setting aside the default
judgment. Contrary to the central assumption of the Board’s November 30, 2015 Order to Show
Cause, PoloGear has not, by any means, “los[t] interest in this proceeding” and has multiple

meritorious defenses to present. Because there will be no cognizable prejudice to Opposer in
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granting the requested relief, equity and fairness dictate that this case be decided on the facts and
law.

As explained in detail in the attached February 22, 2016 Declaration of PoloGear’s
President, Gary Fellers (the “2/22 Fellers Decl.”), PoloGear is a victim of its former counsel,
John Mariani, who failed to file an appearance of counsel despite repeated, specific assurances to
PoloGear that he had done so; failed to respond to the TTAB’s orders in these proceedings,
despite specific and repeated assurances that he had done so; and who made repeated, deliberate
misrepresentation to PoloGear regarding the favorable status of these proceedings and the
asserted inaccuracy of the negative written communications PoloGear was receiving from the
PTO. Mr. Mariani’s actions were not just careless, neglectful or even grossly negligent, they
were deliberately deceitful. He completely abandoned his client, then lied about it. For all

intents and purposes, PoloGear was (worse than) unrepresented by counsel.

DESCRIPTION OF THE RECORD

This is a consolidated proceeding. Opp. No. 91207805, the Parent proceeding,
addressing Ser. No. 85/458,112 and the mark POLOGEAR and design, was consolidated on
July 2, 2015 with Opp. No. 91221338, addressing Ser. Nos. 86/412,883, 86/412,886 and
86/488,070 and the marks POLOGEAR and POLOGEAR and design. The record in Opp.
91207805, summarized below, includes a lengthy series of motions to extend and suspend, filed
by the Opposer, PRL totaling in excess of 20 months, for the stated purpose of accommodating
ongoing settlement negotiations. A similar series of extensions and suspensions is found in
consolidated Opp. 91221388. Both file histories demonstrate either: (1) serious negotiations to
settle this case; or (2) more cynically, a series of delays by the Opposer, PRL. Importantly,

neither interpretation supports a conclusion that PoloGear “los[t] interest in this proceeding.”
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This record also demonstrates that PRL cannot credibly assert that any prejudice would result
from any delay due to PoloGear’s inadvertent default or this Board’s vacation of the resultant
default judgment. The Board’s July 2, 2015 Order setting deadlines, including the conclusion of

trial on June 20, 2016, further confirms this look of prejudice.

10/24/2012  Notice of Opposition filed

12/11/2012  PoloGear timely filed its Answer

06/13/2013  PoloGear moved for a 60-day extension of discovery

09/04/2013  PRL moved to extend discovery for an additional 30 days

10/07/2013  PRL again moved to extend discovery 30 days

10/29/2013  PRL moved to suspend proceeding pending settlement negotiations

10/29/2013  Opposition suspended by Board

12/24/2013  PRL again moved to suspend pending settlement negotiations

02/07/2014  PRL again moved to suspend pending settlement negotiations

05/03/2014  PRL again moved to suspend pending settlement negotiations

07/23/2014  PRL again moved to suspend pending settlement negotiations

10/01/2014  PRL again moved to suspend pending settlement negotiations

04/09/2015  PRL again moved to suspend pending settlement negotiations

04/13/2015  Extension of time for close of discovery and subsequent dates granted
until July 29, 2015

06/11/2015  PRL moved to consolidate with opposition 91221338

07/02/2015  Proceedings were consolidated and trial set to conclude on 06/20/2016

10/09/2015  PoloGear’s counsel filed a request to withdraw as attorney

10/14/2015  Request to withdraw was refiled

10/21/2015  Board granted the motion to withdraw and required PoloGear to find new
counsel or to indicate that it was proceeding pro se within 30 days

11/30/2015  Board entered show cause order, directing PoloGear to respond within 30
days

01/20/2016  Board entered order of default judgment and sustained the opposition

RELATED PROCEEDINGS

The parties are also involved in Opposition, No. 91224180 addressing the mark POLO

GEAR and POLOGEAR and design in two underlying applications, 86/488,079 and 86/488,086.
PoloGear also has pending trademark registration applications for related marks and goods in
Serial Nos. 85/458,112; 86/519,898; 86/519,939; 86/519,959; 86/488,079; 86/488,086;

86/412,883; 86/412,886; 86/488,070; 86/519,612; 86/519,990; 86/519,674; and 86/488,059.
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STATEMENT OF FACTS

Applicant’s Fact Basis for the Motions

Applicant respectfully submits that , as set forth in Applicant’s President’s affidavit
(Fellers 2/22 Decl., 19 2-5, 17-47); 1) Applicant is a victim of its former counsel (John Mariani)
deceitful misconduct; 2) the status of these proceedings before the Trademark Trial and Appeal
Board was due to Applicant’s former counsel (John Mariani): (i) lying to and misleading
Applicant as to the favorable status of these proceedings, filings that were said to be made for
Applicant but were not made, false representations to Applicant that the status of these
proceedings were in good order and current and that the Patent & Trademark Office warnings
and negative written communications were not accurate and were bureaucratic mix-ups; and (ii)
engaging in continuous false and misleading activity relating to this proceeding, which, in my
opinion, is either intentional misconduct to Applicant or he has serious personal problems that
caused the conduct; and 3) Applicant was for all intents and purposes unrepresented by counsel.

Applicant’s Business and Trademark History

PoloGear was incorporated under that name on April 12, 1994. It has used the name Polo
Gear and mark POLOGEAR since 1993. During that time, PoloGear has openly, actively and
continuously sold more than $20 million of POLLOGEAR branded products, including technical
equipment and apparel used in the sport of polo, as well as apparel products and accessories sold
to the general market, in all 50 states and in more than 40 countries around the world. See
February 16, 2016 Declaration of Gary Fellers (“Fellers 2/16 Decl.”) which is Exh. A to
PoloGear’s February 16" Amendment in Serial No. 86/519,959, which is attached hereto as Exh.
A, at 999, 12. During that same period, PoloGear spent over one million dollars advertising its

POLOGEAR brand and, since 1997, has extensively used the domain www.pologearusa.com to
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advertise and promote its POLOGEAR branded products as authentic, genuine products used in
and reflecting the sport of polo. Id., at 99 12-15.

Applicant’s and Opposer’s Relationship History

Starting in 1997, PoloGear and PRL had a significant business relationship, lasting
almost two decades, during which PRL purchased and displayed more than $100,000.00 worth of
Applicant’s POLOGEAR products, without a single incident of confusion. See Exh. A, at
pgs. 18-19, and attached Fellers 2/16 Decl., 99 17-19. As part of that lengthy customer
relationship, PRL displayed Applicant’s POLOGEAR goods at PRL’s flagship store in New
York City, in a window showcasing both parties branded products side-by-side, again with no
instances of confusion. See Amendment, Exh. A, fn. 1 and pg. 7; Fellers 2/16 Decl., at §9 17, 18.

Notwithstanding this lengthy relationship, two different law firms representing PRL
contacted PoloGear, on two separate occasion in 2002 and 2007, demanding that PoloGear cease
use of its POLOGEAR mark and related trademarks on various products. However, in each
instance, when these two separate law firms were apprised of all the facts, including the nature
and length of the business relationship between the parties, with no incidents of confusion, both
law firms abandoned their efforts, thereby condoning PoloGear’s use of its POLOGEAR marks.
PRL made no further objection to Applicant’s use of its POLOGEAR mark until this proceeding.
See, Amendment, at fn. 1 and pgs. 7 and 8; and Fellers 2/16 Decl., § 19. Relying on PRL’s fully
informed acquiescence, PoloGear continued and expanded it activities under its POLOGEAR
marks in reliance on PRL’s actions. /d.

Applicant’s Prior Counsel — Shutts & Bowen and John Mariani

From at least October 12, 2012 through October 9, 2015, PoloGear’s trademark

applications and the instant TTAB oppositions were handled by the West Palm Beach law firm
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document was signed and returned to Shutts Bowen and Mr. Mariani on October 30, 2015.
Fellers 2/22 Decl., § 26 and Exh. 13. It was PoloGear’s understanding that Mr. Mariani was
going to immediately notify the USPTO that he was now representing PoloGear. Fellers 2/22
Decl. at § 27.

Three days later, PoloGear received an email notice from Mr. Barsky notifying PoloGear
of various pending deadlines at the USPTO. Mr. Fellers forwarded this email to Mr. Mariani
even though he was already shown as a recipient. See Fellers 2/22 Decl., § 29, Exh. 15. The
next day, Mr. Fellers met with Mr. Mariani to go over the various USPTO cases, and the exhibits
that Mr. Fellers was actively organizing and preparing pursuant to prior instructions Mr. Barsky
and now from Mr. Mariani. Fellers 2/22 Dec., at § 30.

The following day, November 4, 2015, PoloGear received Mr. Barsky’s October 14
request to withdraw from the USPTO. Mr. Fellers scanned and emailed that document to
Mr. Mariani, again with the explicit understanding that Mr. Mariani was in the process of
applying to represent PoloGear at the USPTO. Fellers 2/22 Dec., 31. Yet, on November 16,
2015, Mr. Fellers received a notice from the USPTO advising PoloGear of the need for counsel,
which Mr. Fellers again forwarded to Mr. Marian, with explicit instructions that Mr. Mariani

needed to appear on behalf of PoloGear by November 21, 2015. Mr. Mariani responded on the

same day, November 16, 2015, that he would be “doing so this week.” Fellers 2/22 Decl., q 33.

On the basis of Mr. Mariani’s explicit and repeated advice, Mr. Fellers and PoloGear
logically and reasonably assumed that this matter was being properly taken care of and shared
that fact with its agents and potential licensees, with whom it was then negotiating multi-million
dollar licenses, assuring those licensees that everything was under control with respect to the

various trademarks being licensed at the USPTO. Fellers 2/22 Decl., § 33.
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Diligently following up on this matter, Mr. Fellers again inquired of Mr. Mariani on
December 10, 2015, requesting a status update on all matters at the USPTO. Fellers 2/22 Decl.,
934, Exh. 21. Mr. Mariani again assured Mr. Fellers that all matters at the USPTO were under
control. Nevertheless, on December 22, 2015, PoloGear received notices of abandonment in
various pending trademark applications. These were sent to Mr. Mariani with an urgent notice,

questioning what was happening. Fellers 2/22 Decl., § 36, Exh. 23. Again, Mr. Mariani assured

PoloGear that everything was under control and directed Mr. Fellers and Ms. Sassoon to focus

on the affidavit and supporting evidence that was being prepared, for use in the pending

applications and oppositions. Fellers 2/22 Decl., § 37, Exh. 24.

On January 3 and January 6, 2016 Mr. Fellers again asked Mr. Mariani to provide status
updates, probing Mr. Mariani with specific questions regarding that status. Fellers 2/22 Decl. at

99 39 and 40, Exhs. 26 and 27. Mr. Mariani again assured Mr. Fellers that everything was under

control at the USPTO. Id., at 41.

PoloGear nevertheless received further notices of abandonment from the USPTO on
January 18, 2016, which Mr. Fellers transmitted to Mr. Mariani on January 19, 2016. Fellers

2/22 Decl., 941 and 43. Again, Mr. Mariani assured PoloGear’s principal, Mr. Fellers, that Mr.

Mariani had matters under control and that all applications would be prosecuted and/or reinstated

as necessary and that PoloGear’s defenses in the oppositions were being preserved. Id. at 44-47.

Thereafter, on January 25, 2016, Mr. Fellers met with a respected acquaintance,
Mr. Merle Jenkins, who had recommended Mr. Mariani to PoloGear (and others) in 2012.
M. Jenkins advised Mr. Fellers that he had discovered that Mr. Mariani was also neglecting the
legal work of other clients (to whom Mr. Jenkins had recommended Mr. Mariani) and that

Mr. Jenkins had learned that Mr. Mariani was having difficulties in his personal life which may
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be affecting Mr. Mariani’s ability to take required actions in the legal matters entrusted to him.
Fellers 2/22 Decl., § 49. At that point, it became clear to PoloGear’s principals that PoloGear
had no choice but to find new counsel to replace Mr. Mariani. Id,, at § 50.

Applicant’s Diligent Effort to Obtain New Counsel

On January 25, 2016, PoloGear contacted Mr. John Cross who in turn contacted Mr. John
Eisenhardt of Nixon & Vanderhye PC, an intellectual property firm in Arlington, Virginia, for
assistance. Mr. Eisenhardt is primarily a patent attorney and brought in one of his partners,
Mrs. Sherri De Luca, who is a trademark specialist. She in turn brought in Mr. Robert Rowan,
one of the senior partners of Nixon & Vanderhye PC, to help undo Mr. Mariani’s neglect of
PoloGear’s applications and oppositions at the USPTO. Fellers 2/22 Decl., §Y 51 and 52.

In addition to Mrs. De Luca and Mr. Rowan, PoloGear also retained Mr. James
Whisenand, a prominent Miami attorney who had previously represented PoloGear, to assist in
PoloGear’s all-out effort to rectify Mr. Mariani’s errors and omissions. Mr. Whisenand,

Mrs. De Luca and Mr. Rowan then engaged in a non-stop effort to investigate the facts and law
necessary to reinstate the six abandoned applications, to prepare responses to each of the six
overdue Office Actions as well as two other Office Actions due March 2, 2016, and to prepare
this motion and a companion Motion for Relief from Judgment at the TTAB. Mr. Whisenand,
Mr. Rowan, and Mrs. De Luca first concentrated on the abandonment and overdue and soon-to-
be due responses to Office Actions in Serial Nos. 86/519,898; 86/519,939; 86/519,959;
86/519,612; 86/519,990; and 86/519,674, which had 60-day reinstatement deadlines of
February 16, 2016. Those reinstatement requests and responses to Office Actions were filed on
February 16, 2016. Mr. Fellers, Mr. Whisenand, Mr. Rowan, and Mrs. De Luca then

immediately turned their attention to this matter.
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LEGAL STANDARD FOR RULE 60(B) MOTIONS AT THE TTAB

TBMP § 312.03 summarizes the appropriate standard in a case such as this one:

Because default judgments for failure to timely answer the complaint are not

favored by the law, a motion under Fed. R. Civ. P. 55(¢) and Fed. R. Civ. P. 60(b)

seeking relief from such a judgment is generally treated with more liberality by the Board

than are motions under Fed. R. Civ. P. 60(b) for relief from other types of judgments.

[Cites omitted]. Among the factors to be considered in determining a motion to vacate a

default judgment for failure to answer the complaint are (1) whether the plaintiff will be

prejudiced, (2) whether the default was willful, and (3) whether the defendant has a

meritorious defense to the action.

Although the above quote specifically refers to “failure to timely answer the complaint,”
the cases cited in support of this statement make clear that the same standard applies to other
defaults by Applicants, as opposed to failures to prosecute by Opposers. The cases supporting
TBMP § 312.03 illustrate this point. See, Information Systems and Networks Corp. v. United
States, 994 F.2d 792, 795 (Fed. Cir. 1993) ! holding that “Rule 60(b) is applied most liberally to
judgments in default,” citing Seven Elms v. Eskenazi, 635 F.2d 396, 403 (5" Cir. 1981); and Ruiz
v. Quarterman, 504 F.3d 523, 532 (5™ Cir. 2007) (“[T]his lesser standard of review has been
applied most liberally to motions to re-open default judgments™). See also 10 A. C. Wright, A.

Miller & M. Cane, Federal Practice & Procedure Civ. 3D § 2693 (2014).

Applying the § 312.03 standard, the default in this case was clearly not willful; there will

be absolutely no cognizable prejudice to PRL; and PoloGear has clearly meritorious defenses.

Accordingly, the default judgment should be vacated.

! The Federal Circuit is the TTAB’s “primary reviewing court™: In re Thor Tech, 90 USPQ2d
1634, 1637 (TTAB 2009); Giersch v. Scripps Networks Inc., 90 USPQ2d 1020, 1024 (TTAB
2009); Grand Canyon West Ranch LLC v. Hualapai Tribe, 88 USPQ2d 1501, n.2 (TTAB 2008);
Carefirst of Maryland Inc. v. FirstHealth of the Carolinas Inc., 77 USPQ2d 1492, 1514 (TTAB
2005), aff’d 479 F.3d 825, 81 USPQ2d 1919 (Fed. Cir. 2007); TBMP § 101.03 (Board
proceedings are governed by decisions of the Federal Circuit.)
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ARGUMENT

A, The TBMP and Federal Circuit Precedent Equate “Excusable
Neglect” to the Absence of Willful Conduct or Gross Negligence.

According to the official commentary at TBMP 312.02 and 544:

Good cause why default judgment should not be entered against the defendant, for
failure to file a timely answer to the complaint is usually found when the defendant
shows that (1) the delay in filing an answer was not the result of willful conduct or
gross neglect on the part of the defendant, (2) the plaintiff will not be substantially
prejudiced by the delay, and (3) the defendant has a meritorious defense to the action.
The showing of a meritorious defense does not require an evaluation on the merits of the
case. All that is required is a plausible response to the allegations of the claim.

Significantly, this standard equates “excusable neglect” to the absence of “willful
conduct” or “gross neglect.” Here, Mr. Fellers’ repeated and insistent efforts to get Mr. Mariani
to file an appearance of counsel and substantively respond to the TTAB cannot possibly be
described as a “willful” abandonment of PoloGear’s trademark rights, nor can Mr. Fellers or
PoloGear’s conduct plausibly be characterized as “gross neglect.” At worst, PoloGear’s
President, Mr. Fellers was too trusting or naive. He simply could not believe he was being lied
to by his own attorney.

In the Info. Sys. case discussed supra, the Federal Circuit observed that, for purposes of
Rule 60(b), “excusable neglect” can encompass situations in which the failure to comply with a
filing deadline is attributable to “negligence,” further instructing that “one should inquire

whether the defaulting party willfully declined to follow a court's rules and procedures.” Info.

Sys. and Networks Corp., 994 F.2d at 796, emphasis added. Reversing the trial court’s denial of
a motion to vacate, the Info. Sys. court stated: “This case is not an extreme one deserving of the
drastic step of default judgment.” Id., emphasis added. "[T]he entry of default judgment for
marginal failure to comply with the time requirements imposed by the [Federal] Rules ... must be
distinguished from dismissals or other sanctions imposed by the district courts for willful
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violation of court rules and orders, contumacious conduct or intentional delay." /d. at 797, citing
See Gross v. Stereo Component Sys., Inc., 700 F.2d 120, 124 (3d Cir. 1983) (emphasis added).
The TBMP and Federal Circuit view is also shared by other Circuits and the Court of
Federal Claims. In United Coin Meter Co. v. Seaboard Coastline R.R., 705 F.2d 839, 845 (6™
Cir. 1983), the Sixth Circuit noted that "Judgment by default is a drastic step which should be
resorted to only in the most extreme cases." See also G.G. M. v. Sec'y of Health & Human Servs.,

122 Fed. CI. 199, 204 (2015), explaining that (“As a remedial provision, Rule 60(b) is to be

‘liberally construed for the purposes of doing substantial justice,’” citing Patton v. Sec'y of HHS,

25 F.3d 1021, 1030 (Fed. Cir. 1994) (emphasis added), and 6A James W. Moore and Jo Desha
Lucas, Moore's Federal Practice Y 60.18[8], 60.19 (2d ed. 1993)).

See also, Weiss v. St. Paul Fire and Marine Insurance Co., 62 USPQ2d 1195 (6th Cir.
2002), upholding the district court’s discretion in vacating a default judgment, and noting that

the case “[was] clearly not one of those most extreme cases where the default judgment is the

result of deliberate, willful conduct” and therefore “presents an appropriate instance for the

district court to exercise its discretion to achieve substantial justice through the liberal
application of Rule 60(b).” Id., at 1199, emphasis added.

De Lorme Publishing Co. v. Eartha’s Inc., 60 USPQ.2d 1222, 1224 (TTAB 2000) is also

instructive by negative example. In that case willful conduct was shown by the fact that the
party defaulted admittedly intended not to answer for 6 months. This is exactly the opposite of
the situation here where Mr. Fellers’ steady stream of correspondence with PoloGear’s chosen
attorney showed that PoloGear clearly intended to respond to the TTAB (and to the USPTO in
other proceedings) and, took immediate actions to rectify the situation, including this timely filed

motion, as soon as new counsel was secured.
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Conversely, in Paolo’s Associates L.P. v. Bodo, 21 USPQ.2d 1899, 1903-04 (Comm’r
1990), the court found no evidence that the failure to respond was willful and that the Opposer’s
cost in preparing and filing papers was not sufficient to support a finding of prejudice. This case
is instructive for both reasons: PoloGear’s failure to respond was not willful and there is no
legally cognizable prejudice to PRL in having to defend its position on the merits, particularly in
light of the file history of this case involving numerous extensions initiated by PRL and the fact
that, if the case had proceeded exactly as scheduled absent to the default, trial would not have
been completed until June, 2016, in any event.

Fred Hayman Beverly Hills Inc. v. Jacques Bernier, Inc., 21 USPQ.2d 1556, 1557
(TTAB 1991), establishing the same points i.e., that an applicant’s failure to answer (which, in
that case, had been prepared and reviewed, but counsel inadvertently failed to file it) did not
establish the requisite willful failure to justify denial of a Rule 60(b) motion.. The Fred Hayman
court further found that a delay of less than 2 weeks would cause minimal prejudice and that the
Answer ultimately filed stated a meritorious defense. These same points favor granting the
motion for relief from stay here - where PoloGear did everything it possibly could to urge its
selected counsel to make an appearance and to file the appropriate papers. Indeed, PoloGear’s
President was simultaneously working diligently on an affidavit that Mr. Mariani had indicated
would be helpful in the case. See Fellers 2/22 Decl., § 24.

See also Djeredjian v. Kashi Co., 21 USPQ2d 1613, 1615 (TTAB 1991), also involving
a motion to set aside judgment under Fed.R.Civ.P. 60(b), where the TTAB held that,
inadvertence and lack of prejudice having been shown, the applicant was allowed time to show a

meritorious defense by submission of an answer.
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Here, PoloGear’s failures to respond to the Board’s directive to find counsel and its
subsequent Order to Show Cause were obviously not willful or intentional. On the contrary,
PoloGear, who was repeatedly deceived by its carefully selected counsel, Mr. Mariani, attempted
over and over again, to prod Mr. Mariani into action and, failing those repeated efforts, retained
new counsel who promptly investigated the facts and the law and filed this motion.

B. Defaults Against Defendants or Applicants Are Not Favored

Motions under Fed.R.Civ.P.55(c) or 60(b) seeking relief from default judgments against
defendants or trademark applicants are generally treated with more liberality than motions for
relief from judgments entered against plaintiffs or opposers for failure to prosecute their case.
See cases supporting TBMP § 312.03 discussed at page 10, supra.

C. PoloGear was Essentially Pro Se

For all intents and purposes, PoloGear essentially had no attorney and was acting pro se
prior to the retention of Nixon & Vanderhye and Mr. Whisenand. Mr. Barsky withdrew in
October, 2015 and Mr. Mariani never appeared. In fact, Mr. Mariani was far worse than no help
at all. He was essentially a trap for the unwary; a hidden land mine for PoloGear to fall prey to.
Completely abusing the trust and confidence built up over a four year attorney-client
relationship, Mr. Mariani lied to and very effectively deceived his erstwhile client, PoloGear,
into believing that: (1) he had filed an appearance of counsel; (2) he was actively representing
PoloGear in these proceedings; and (3) PoloGear’s status in these proceedings was all in good
order. Applicant, being completely unfamiliar with trademark registration or opposition
proceedings, relied on these deliberate deceptions by Mr. Mariani to its detriment.

Neither of the principals of PoloGear had any prior experience with the USPTO or TTAB

or had any idea whatsoever how to prepare or file the papers that should have been filed in these
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various pending applications and oppositions in late 2015 and January 2016. Fellers 2/22 Dec.,
at 999, and 48. The TTAB and the courts have shown significant flexibility, and even leniency,
in setting aside default judgments in several similar situations where the applicant or litigant was
effectively representing itself pro se. See e.g., Enron Oil Corp. v. Diakuhara, 10 F.3d 90, 96
(2nd Cir. 1993), vacating a default judgment against a pro se defendant who failed to file a
timely answer:

“[Cloncerns regarding the protection of a litigant's rights are heightened when the
party held in default appears pro se. A party appearing without counsel is afforded
extra leeway in meeting the procedural rules governing litigation, and trial judges
must make some effort to protect a party so appearing from waiving a right to be
heard because of his or her lack of legal knowledge.... Hence, as a general rule a
district court should grant a default judgment sparingly and grant leave to set
aside the entry of default freely when the defaulting party is appearing pro se.”

See also, Malibu Media, LLC v. Doe, 2013 WL 1080603, at *1-2 (S.D. Ind., March 13 2013)
where the court granted a defendant's motion to set aside entry of default under 55(c), based in
part on the following reasoning:

Contrary to [plainitiff’s] assertion that Mr. DiMizio willfully ignored the
litigation, it appears to the Court that he made some incorrect assumptions about
the litigation process. . . . Upon receipt of the Complaint [Mr. DiMizio] sought
advice from three attorneys and investigated similar cases on the Internet. . . .
While one may argue he should have taken his actions a step further and actually
responded to the Complaint, his failure to do so does not necessarily mean he
willfully ignored the lawsuit. At that time, Mr. DiMizio was a pro se litigant and
as such receives some latitude from the court not afforded to attorney-represented
litigants. "While pro se litigants are not entitled to a general dispensation from the
rules of procedure or court imposed deadlines, this court is inclined to be more
lenient toward the pro se litigant's mistakes, at least where no willful disregard for
duties exists." (Citations omitted). Mr. DiMizio did take steps, albeit mistaken
steps, to respond to the Complaint. Based upon that effort, the Court finds he has
demonstrated good cause for the default.... Mr. DiMizio also retained an attorney
and filed his Motion twenty days after the Entry of Default. These actions are
sufficiently prompt to meet the requirements to set aside a default entry.
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D. PoloGear’s Abandonment by its Selected Counsel Justifies Vacating
the Default Judgment

Even if PoloGear is not regarded as a pro se litigant, there can be no question that it was
effectively abandoned by the carefully selected attorney it sought to represent it, and the courts
consistently allow for discretion under Rule 60 (b) when an attorney’s extraordinary actions
and/or misleading assurances effectively show an abandonment of their client. See Primbs v.
United States, 4 Cl. Ct. 366, 369-370 (1984), aff'd 765 F.2d 159 (Fed. Cir. 1985), where the court
held that:

“Relief is based on facts ... that established plaintiff’s failure to respond to defendant’s

motion and the court’s order was directly attributable to his attorney’s inexcusable

neglect and dishonesty”; Plaintiff’s affidavits established that his attorney was not merely

negligent in his handling of the plaintiff’s suit. “[Plaintiff’s attorney] actively misled and
lulled his client into believing this case was proceeding smoothly.” [Emphasis added].

These statements could just as easily be describing the instant facts.
The Primbs court also distinguished Link v. Wabash Railroad Co., 370 U.S. 626 (1962),
which noted that parties are ordinarily bound by the acts of their lawyer, as follows:

The usual understanding of the attorney-client agency relationship, however, should not
bar relief under Rule 60(b) when the evidence is clear that the attorney and his client
were not acting as one. The agency analysis is particularly inappropriate when the
plaintiff has proven that his diligent efforts to prosecute the suit were, without his
knowledge, thwarted by his attorney’s deceptions and negligence. Jackson v.
Washington Monthly Co., 569 F.2d 119, 122-23 (D.C. Cir. 1977); Vindigni v. Meyer, 441
F.2d 376, 377 (2d Cir. 1971). As noted in Jackson v. Washington Monthly Co., 569 F.2d
at 122 — so serious a dereliction by an attorney, when unaccompanied by a similar default
by the client, may furnish a basis for relief under Rule 60(b)(6). That is the more so
where, as apparently here, little if any prejudice has befallen the other part to the
litigation.

Primbs, at 370, footnotes omitted, emphasis added. The affidavit in Primbs further showed that
the attorney did not advise his client of the Court’s actions and orders; that throughout the
proceedings the plaintiff was always in regular contact with him; that the plaintiff consistently

urged the attorney to diligently prosecute the action; and that the plaintiff had even prepared an
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eighteen page affidavit in response to the defendant’s motion in the case. On the basis of these

facts, which are virtually identical to the instant case, relief was granted under Rule 60(b)(6),

which provides for relief from a judgment for “any other reason that justifies relief.”
See also, G.G.M. v. Sec'y of Health & Human Servs., 122 Fed. Cl. 199, 204 (2015)
(reviewing cases providing relief under Rule 60(b) when attorney conduct was so egregious that

the courts concluded that counsel had effectively abandoned and/or affirmatively misled their

clients). One such case was Community Dental Services v. Tani, 282 F.3d 1164, 1171-72 (9th
Cir. 2002), relying on counsel's gross neglect to reverse a district court’s denial of a defendant's
Rule 60(b)(6) motion, noting that several circuits had “distinguished a client's accountability for
his counsel's neglectful or negligent acts—too often a normal part of representation—and his
responsibility for the more unusual circumstance of his attorney's extreme negligence or
egregious misconduct” (/d. at 1168, emphasis added), adding that “These courts have concluded
that an unknowing client should not be held liable on the basis of a default judgment resulting
from an attorney's grossly negligent conduct, and that in such cases sanctions should be imposed
on the lawyer, rather than on the faultless client.” Id. at 1169. Community Dental concluded that
“extraordinary circumstances” existed to justify granting relief from the default judgment
because the defendant's attorney had ignored court orders, neglected motions, missed hearings
and other court appearances, failed to file pleadings or serve them on opposing counsel, and

otherwise “virtually abandoned his client.” Id at 1170-71.

The Ninth Circuit in Cmty. Dental Servs. further observed that its holding was:

“consistent with the well-established polity considerations that we have recognized as
underlying default judgments and Rule 60(b). First, the rule is remedial in nature and
thus must be liberally applied; and judgment by default is an extreme measure and a case
should, ‘whenever possible, be decided on the merits.”

Id. at 1169.
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The G.G. M. case also cited Lal v. California, 610 F.3d 518, 524 (9th Cir. 2010) (granting
relief from dismissal for failure to prosecute where the attorney virtually abandoned his client
and misled him); Boughner v. Secretary of Health, Education & Welfare, 572 F.2d 976, 978 (3d
Cir. 1978), (vacating judgment where attorney's “egregious conduct amounted to nothing short
of leaving his clients unrepresented”); and Jackson v. Washington Monthly Co., 569 F.2d 119,
122 (D.C. Cir. 1977) (Rule 60(b)(6) relief is appropriate where the client’s attorney was “grossly
rather than just mildly negligent toward his client” and “might also have misled the client by
reassuring him that the litigation was continuing smoothly when in fact it was suffering severely
from lack of attention™).

The G.G.M. court further observed that: “The [Federal Circuit’s] ruling in Primbs, like
the decisions of the courts of appeals in the cases cited above, are predicated on the notion that
an attorney’s gross negligence should not be imputed to the client where the attorney has
affirmatively misled the client, and/or effectively abandoned the client so that the attorney is no
longer acting as the client’s agent.” G.G.M. at *209. See also FN. 6, citing “Shepard Claims
Service, Inc. v. William Darrah & Associates, 796 F.2d 190, 195 (6th Cir. 1986), and L. P.
Steuart, Inc. v. Matthews, 329 F.2d 234, 235 (D.C. Cir. 1964), to the same effect. See also
Herring v. Merit Sys. Prot. Bd., 778 F.3d 1011, 1018 (Fed. Cir. 2015), holding that “a serious ...
dereliction by an attorney, when unaccompanied by a similar default by the client, may furnish a
basis for relief [from a dismissal] under Rule 60(b)(6),” and that “[t]hat is the more so where, as
apparently here, little if any prejudice has befallen the other party to the litigation.” /d. at 1018.

To the same effect, is General Motors Corp. v. Cadillac Club Fashions Inc., 22 USPQ2d
1933 (TTAB 1992), where Rule 60(b) relief was found appropriate where the movant:

(1) retained a reputable law firm that had previously rendered satisfactory representation;

18
2595374



(2) made reasonable inquires about the status of the proceedings; (3) had no reason to believe
that counsel would provide anything other than proper representation; and (4) counsel
nevertheless failed to prosecute the movant’s case and failed to keep movant apprised of the
status of the proceedings and affirmatively concealed critical facts from the movant.

Although some subsequent Board cases have not fully embraced General Motors (see
CTRL Systems Inc. v. Ultraphonics of North America Inc., 52 USPQ2d 1300, 1302 (TTAB 1999)
and Gaylord Entertainment Co. v. Calvin Gilmore Productions Inc., 59 USPQ2d 1369 (TTAB
2000)), both of those cases involved factual situations distinguishable from the present one. This
point is best illustrated by the statement in CTRL that:

The plaintiff in General Motors called counsel for status reports; in contrast,
Mr. Roche apparently failed to inquire as to the status of this case even while discussing
bills attributable to the case with opposer's law firm's accountants and partners. Critical
facts were actively concealed from the plaintiff in General Motors; in contrast, this case
involves no allegations that opposer's counsel actively concealed information from
opposer. The plaintiff in General Motors filed its motion to reopen within weeks of
learning of the dismissal of its case; in contrast, opposer waited at least four months, and
possibly as many as six, before moving to reopen.... Mr. Roche's declarations reveal a
lax approach to this case for months after he learned of its dismissal.

In addition, the defaulted entity in CTRL was the opposer, not the applicant who, as
previously noted, is entitled to greater literality under the TBMP and supporting case law. This
was also the case in Gaylord, where the opposer demonstrated a similar lack of personal
involvement, in marked contrast to Mr. Fellers in this case. Asthe TTAB further noted in
Gaylord:

As applicant has pointed out, opposer's motion only points to the fact that former
trademark counsel failed to take testimony and failed to file a brief. We have no
explanation of the specific reason why former counsel failed to take testimony or present
evidence in this case. Also, in view of the procedural history of this case, including the
fact that opposer successfully appealed the Board's grant of applicant's motion for
summary judgment, we do not believe that opposer should escape the consequences of its
failure to maintain adequate communications with its former trademark counsel. What
we said in the CTRL case, at 1303, seems applicable to this case: Opposer has shown that
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its inaction and failure to maintain a proper level of interest in the case contributed as
much to dismissal of the case as did the neglect of counsel.

Subsequent appellate court opinions show that the reasoning of General Motors remains
sound, particularly in egregious cases such as this one. See, e.g., Robb v. Norfolk & Western Ry.
Co., 122 F.3d 354 (7™ Cir., 1997) (Under the approach set forth by the Supreme Court in
Pioneer, we think it is clear that a trial court has discretion to consider the equities and then
determine whether a missed filing deadline attributable to an attorney's negligence is (or is not)
"excusable neglect." See also Cheney v Anchor Glass Container Corp., 71 F.3d 848, 850 (11
Cir. 1996), holding that a breakdown in communication between an associate attorney and lead
counsel was sufficient to reverse and remand the denial of a Rule 60 motion.

E. Vacating the Default Judgment is Further Justified by the lack of
Prejudice to PRL or Any Other Entity

As previously noted, a significant factor in granting or denying a motion for relief from a
judgment is the prejudice that reopening judgment might cause to the other litigant and whether
any actions have been taken by that litigant in reliance on the judgment. See, e.g., Jack Lenor
Larson Inc. v. Chas. O. Larson Co., 44 USPQ2d 1950, 1952 (TTAB 1997). Here, an extremely
small amount of time has passed since the Order to Show Cause. In light of the long file history
in this case, it cannot be plausibly argued that re-opening this case would cause any cognizable
hardship to PRL, or that PRL has possibly taken any actions in reliance on the short period of
default in this case.

F. PoloGear Has a Meritorious Defense to the Opposition
As shown by the attached Amendment filed on February 16, and the Declaration and

exhibits thereto, PoloGear has extremely meritorious defenses. These defenses can be briefly

summarized:
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The marks are different, particularly when assessed in their entirety, rather than
simply focusing on one particular aspect or sub-fortune of the mark. See attached
Amendment, at pgs. 9-10.

The marks are also different in their connotation. Id., at 10.

The element POLO, particularly in light of numerous third party POLO marks
and the common use of “polo shirts” to refer to casual knit shirts (which predated
Opposer’s use by decades), is not the dominant portion of PoloGear’s
POLOGEAR mark, but enjoys equal weight with GEAR.

There are dozens of PTO “POLO” registrations indicating that the PTO obviously
considers the term “POLOQO,” at least when used in combination with other words
or designs, to be a weak term. A partial listing of such third party registrations is
set out at pages 12 and 13 of the attached Amendment.

The TTAB routinely relies on third party registrations to limit the scope of
protection provided to a given mark. See e.g., In re Hamilton, 25 USPQ 174,
175-177 (TTAB 1984); and Keebler Co. v. Associated Biscuits Ltd., 207 USPQ
1034, 1038 (TTAB 1980). See also TMEP Section 1207.01(d)(iii) (third party
registrations can establish that the term in question is so commonly used that the
public will look to other elements to distinguish the source of the goods).

There are also a multitude of POLO-formative marks on current Internet sites
showing actual use of such POLO-formative marks in connection with goods
closely related to those at issue in the instant case.

In a “crowded field” of entities using similar marks, “customers will not likely be
confused between any two of the crowd and may have learned to carefully pick
out one from the other.” Miss World (UK), Ltd. v. Mrs America Pageant Inc., 856
F.2d 1445, 1449 (9" Cir. 1998). In such situations, each member of the “crowd”
is considered “weak” in its ability to prevent use by others in the crowd. See 1

J. McCarthy, McCarthy on Trademarks and Unfair Competition § 11:26, at 511,
See also Petro Shopping Centers at L.P. v. James River Petroleum, Inc., 130 F.3d
88, 93 (4 Cir. 1997) (evidence of third party use is a sign of a weak mark).

The PTO has approved six of Applicant PoloGear’s other POLOGEAR marks for
publication, while fully aware of the Opposer’s POLO marks. See Serial No.
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85/458,112 (POLOGEAR & Design in Classes 18 and 25); Serial No. 86/488,079
(POLOGEAR Stylized in Class 24); Serial No. 86/488,086 (POLOGEAR &
Design in Class 24); Serial No. 86/412,883 (POLOGEAR word mark) in Class
24); Serial No. 86/412,886 (POLOGEAR & Design in Class 24); Serial No.
86/488,070 (POLOGEAR word mark) in Class 24, the class at issue here.

On two previous occasions in 2002 and 2007, two separate law firms representing
PRL sent cease and desist letters to PoloGear with respect to its use of
POLOGEAR for related goods. In each instance those law firms abandoned their
efforts when the relevant facts were brought to their attention. See Amendment,
at fn. 1 and pg. 8 and the Fellers 2/16 Decl., at Exhs. 25 and 26 (showing
correspondence with those law firms in 2002 and 2007).

Since 1993, PoloGear has openly, actively and continuously sold more than $20
million of POLOGEAR branded products in all 50 states and in more than 40
countries around the world without a single instance of confusion with PRL’s
products. If there was a likelihood of confusion between PoloGear’s mark and the
cited marks, it would have happened by now.

PoloGear also purchased over a million dollars in advertising of its POLOGEAR
brand since 1993 and has continuously used the domain www.pologearusa.com

since 1997 to advertise its POLOGEAR branded products.

PoloGear and PRL had a lengthy business relationship for over 20 years during
which Opposer purchased directly more than $100,000.00 worth of POLOGEAR
products from PoloGear, without any confusion ever occurring. See the attached
Amendment at pgs. 18-19, and the Fellers 2/16 Decl., at 9 and 12.

As part of its lengthy vendor-customer relationship with PRL, PoloGear and PRL
actually displayed PoloGear goods at Opposer’s principal flagship store in New
York City, showcasing both PRL’s POLO branded products and PoloGear’s
POLOGEAR branded products side-by-side in the store window, again with no
instance of confusion. See Exh. A, fn. 1 and pg. 7.

Based on their 20-year relationship and the parties’ co-display of products, PRL
has obviously determined, prior to the instant opposition (and companion

opposition), that there was no likelihood of confusion. This was particularly
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CONCLUSION
The Broad’s entry of default judgment should be vacated, allowing PoloGear the

opportunity to present its multiple meritorious defenses.

Dated: February 22,2016 Respectfully submitted,

pltp s

Robert A. Rowan, VSB 29645
rar@nixonvan.com

NIXON & VANDERHYE P.C.

901 North Glebe Rd., Suite 1100
Arlington, Virginia 22203
Phone: 703-816-4000

Fax: 703-816-4100

Attorneys for Plaintiff
Polo Gear Intellectual Properties Inc. and
Polo Gear LLC
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CERTIFICATE OF SERVICE

I hereby certify that on February 22, 2016, the foregoing “Motion For Reconsideration
And Relief From Judgment” was served on counsel of record for Opposer via first-class mail to:

Daniel I. Schloss
Greenberg Traurig LLP
200 Park Avenue

New York, NY 10166

NIXON & VANDERHYE, PC
By: | M@M
Sheryl De Puca
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NV ref: 6429-13

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Applicants

)
PRL USA HOLDINGS, INC,, )
)
Opposer ) Opposition No. 91207805 (Parent)
) Opposition No. 91221338 (Serial
v, ) Nos. 85/458,112, 86/412,883,
) 86/412,886 and 86/488,070)
POLO GEAR INTELLECTUAL PROPERTIES, INC. )
and )
POLOGEAR LLC, )
)
)
)
)

DECLARATION OF GARY FELLERS

I, Gary Fellers, hereby declare and state as follows:

1. [ am Founder and Chief Executive Officer of Polo Gear LLC and Polo Gear
Intellectual Properties Inc (“PoloGear™), located at 3500 Fairlane Farms Road Wellington
FLORIDA 33414. I am submitting this declaration in support of Polo Gear LLC’s Motion for
Reconsideration and Motion for Relief from Judgment with respect to the Board’s Order of
January 20, 2016 entering judgment against Applicant and refusing registration due to

49

Applicant’s “apparent loss of interest” in responding to the Board’s November 30, 2015 Order to
show cause.

2. As detailed herein, PoloGear’s failure to respond to the Board’s notices was due
to Applicant’s former counsel (John Mariani) deliberately: 1) lying to and misleading applicant
as to the favorable status of these proceedings, falsely assuring Applicant that filings that were
made for PoloGear when they were not made, making false representations that the status of
these proceedings were in good order and current and that the Patent & Trademark Office

warnings and negative written communications were not accurate; and 2) engaging in continuous
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friend through complex trademark registration and litigation issues. He strongly recommended
Mr. Mariani. In June of 2012 we started sharing information with Mr. Mariani and in August of
2012 Mr. Mariani was hired to represent PoloGear in its trademark registration and other issues.
EXHIBIT 2.

7. John Mariani has been counsel for PoloGear (as well as myself and my partner,
Jeannette Sassoon) since August of 2012. Mr. Mariani was a senior partner at the firm of Shutts
Bowen, a large and respected regional firm, and the lead attorney on all of PoloGear’s trademark
and other legal matters since that time. Ms Sassoon and I choose Mr. Mariani because of the
strong experience he professed to have in trademark issues and the recommendation of our friend
as to his working experience with Mr. Mariani as his trademark attorney. To my knowledge, Mr.
Mariani had a good reputation in the legal community. EXHIBIT 3.

8. Mr. Mariani had continuously represented PoloGear since August of 2012, in at
least half a dozen legal matters at any one time. The USPTO was just one of the areas in which
he was representing us. Even though we were sometimes assigned other attorneys at Shutts
Bowen, Mr. Mariani had always been our lead counsel and our contact point.

9. I had no experience in the technical matters of trademark registrations and I knew
PoloGear must rely on a trusted legal counsel to guide us and protect us in these complex
matters. Mr. Mariani assured us of his and the firms substantial trade mark legal experience prior
to our engagement. Also, at (and after via email) our December 2012 first in person meeting with
Mr. Mariani, Ms. Sassoon and I again demanded strong trademark experience (we were not
confident Shutts junior attorney had such experience). Mr. Mariani assured us that he, and his
firm had such credentials and he would make sure his expertise, and that of his senior trademark
specialist Joe Englander would be diligently applied toward all PoloGear matters from that time
forward. We believed Mr. Mariani’s pledge to apply himself and senior trademark specialist Joe
Englander seriously to all PoloGear trademark activities. EXHIBIT 4.

10.  Over the next three years we trusted very important trademark, corporate and
personal matters to Mr. Mariani as our legal counsel. He represented us in a variety of business
and personal matters. During that time, to the best of our knowledge, he always met filing and
procedural deadlines.

11.  From June 2015 until the end of September 2015 we were planning on working

from our office in Wyoming on an important business project in the Montana Wyoming area.
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Just prior to our departure Ms Sassoon and I completed production of information Mr. Mariani
had requested from us relating to the PoloGear trademark registration process..

12.  Throughout the period of June 2015 thru September 2015 I was in regular contact
with Mr. Mariani regarding our collection of additional trade mark proceedings materials and he
assured me he was actively working on our trademark registration files and that all was ok. We
were trying to confirm dates for depositions of Jeanette and myself with Ralph Lauren attorneys
and we were anxious to move our registration issues forward. Deposition’s dates were finally
agreed to and were set for October 22, 2015 when we returned to F lorida. During this period
Jeanette and I worked on the collection of business materials and history.

13.  On September 24, 2015, we started the drive back to Florida with the Wyoming
PoloGear business materials in hand. We arrived on September 28, 2015 and immediately
scheduled our meeting with Mr. Mariani for the next day to begin the preparation for the October
22,2015 depositions and the consolidation and organization of the historical PoloGear materials
we had assembled. These October 22, 2015 depositions and our trademark registrations were
extremely important to us and our first order of business upon our return to Florida. We had
diligently been collecting the balance of the historical materials over the summer months to be
fully prepared to move forward in the PoloGear trade mark proceedings under Mr. Mariani’s
guidance and legal representation

14, Ms. Sassoon and I met with Mr. Mariani on September 29, 2015 at our home in
Indiantown, Florida. That meeting lasted about 4 hours or more. The purpose of the meeting was
to review the information we had compiled and plan for our depositions. Mr. Mariani announced
that he was leaving the Shutts Bowen law firm where he was a senior partner. He explained his
desire to work closer to and with entrepreneurial companies such as PoloGear. He stated he
believed strongly in PoloGear and enjoyed working with Jeanette and me. He explained the
Shutts firm pushed him away from the small companies toward the larger better healed
companies where greater revenue opportunity existed. Mr. Mariani stated he really enjoyed
helping the entrepreneurial companies grow. He told us he was a major producer for the Shutts
firm. As Jeanette and I donated a large amount of time to charitable endeavors that resonated
with us. We were flattered he might want to leave his successtul and lucrative practice at Shutts
Bowen to work closer with us and with PoloGear. We were honored he believed in our company

and our company vision and opportunity. We were excited to have more attention. We were
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pleased that he was seeing the importance of altruism. It seemed to be a positive situation for
PoloGear. Mr. Mariani made it sound like he was leaving Shutts to work closer with and focus
more on PoloGear. EXHIBIT 5.

15.  Mr. Mariani was bullish on the historical information we had gathered on
PoloGear and felt confident in the success of our mark registration and his ability to protect our
marks. He was surprised by the amount of historical and factual information of our 23 year
business history that we had been able to collect.

16.  Mr. Mariani said he was joining with his friend, respected attorney Charles
Kammerer, to form a new firm, to be called Kammerer Mariani. He gave us the impression that
the closeness of that relationship would bring additional attention to PoloGear matters also by
Mr. Kammerer, who we did not know, but received great accolades by Mr. Mariani. Mr. Mariani
asked Jeanette and me if we would to continue forward under his guidance and counsel with his
new firm Kammerer Mariani. We agreed, based upon the assurances offered at that meeting, that
we would leave Shutts Bowen with Mr. Mariaini and continue entrusting our important
trademark and other legal matters with Mr. Mariani at his new firm Kammerer Mariani. He told
us that the move would officially be October 31, 2015. He assured us we would have diligent
attention during the transition.

17. After our September 29, 2015 meeting we had continuous contact with Mr. Mariani by
email, text and phone. We were continually told everything was on schedule, under control, and
ok. He was positive about our chances of success to have our trademarks registered soon. We
relied on Mr. Mariani and trusted him to protect us and PoloGear with timely filings and careful
prudent representation in all matters. At all times Mr. Mariani stated that he was representing us
and doing all that needed to be done.

18. While we knew we had a deposition scheduled for October 22, 2015 with Ralph Lauren
attorneys and we had to produce discovery evidence for them, Mr. Mariani instructed us to
gather historical information. It was the same with the PTO filing activities of our registrations.
He just said there were filing dates coming up and he had them covered. He did not discuss or
educate us as to the specific activities and ﬁling requirements. We relied on him to attend to the
details as we always had during our almost 4 year relationship.

19. At this meeting Mr, Mariani also reviewed the boxes of materials we had collected

illustrating PoloGears 22 year business history. It was very roughly organized at that point. Mr.

2591572



Mariani instructed us to organize the historical information on PoloGear’s business activities we
had collected. He felt the material was extremely compelling. He asked us to focus on this
information organization and leave all other matters to him. Jeanette and I agreed and committed
to immediately attend to it.

20. On October 5, 2015 we received a copy of a Notice of Opposition filed from Ralph
Lauren from Mr. Mariani’s secretary Jodi-Ann Tillman at Shutts Bowen, who was also secretary
for Mr. Dan Barsky, a junior colleague of Mr. Mariani’s who was also working on our trademark
matters. We forwarded that notice to Mr. Mariani on the same day and asked for his comments
and explanation. He told us not to worry that he would take care of what had to be done. That
was a typical response during our almost 4 year relationship with Mr. Mariani. EXHIBIT 7.

21. We met again with John Mariani on October 7, 2015 to have more discussion about the
pending trademark issues. Mr. Mariani again confirmed that all PoloGear trademark applications
and our defense of the oppositions filed by Ralph Lauren would continue to be handled by Mr.
Mariani without interruption. He assured us that all was ok. We also discussed how our
organizing the historical materials was coming. EXHIBIT 8

22. On October 9, 2015 we again received a copy of another Notice of Opposition from
Ralph Lauren from Mr. Mariani’s soon to be former law firm which we forwarded to Attormey
Mariani also asking about the upcoming depositions with Ralph Lauren attorneys scheduled for
October 22, 2015. We had retumed to Florida specifically to prepare for depositions with Ralph
Lauren that were scheduled for October 22, 2015 and to prepare the required interrogatory
responses. EXHIBIT 9

23. On October 12, 2015 we received notice that Shutts Bowen was withdrawing as counsel
in our trademark matters with the USPTO. That was anticipated as per our September 29,2016
meeting where we agreed we would continue to be represented by Mr. Mariani at his new firm
and that he would notify Shutts. As per our September 29 and October 7 meetings and various
phone calls, texts, and emails with Mr. Mariani, we understood that he would immediately do
what was necessary to make sure that PoloGear had continuous counsel and legal protection with
the USPTO and in all other matters that PoloGear had entrusted to him and that there would be
no adverse effects to PoloGear because of this change in law firms. The notice regarding Shutts
Bowen’s withdrawal was immediately forwarded to John Mariani at his new firm with the

explicit understanding that he would be taking care of any required issues including registering
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as counsel and making sure all items were properly and timely handled. We had no specific
knowledge of what specifically Mr. Mariani was responsible to do but we believed his promises
that what was needed would be done to protect PoloGears interests. In our almost 4 years of
having Mr. Mariani represent us he had never abandoned or misled us so we believed his
assurances. EXHIBIT 10

24. During this period we took our responsibilities of organizing and editing the 22 years of
PoloGear activities very seriously. Mr. Mariani had assigned us that job. We spent time daily and
all weekends working on this. We organized the historical information, relationship with Ralph
Lauren and our correspondence with Ralph Lauren attorneys, and affidavit and provided Mr.
Mariani daily updates and edits. He had assigned us that task and we took it seriously and
performed diligently. EXHIBIT 11

25. On several occasions 1 had mentioned to Mr. Mariani that [ was receiving mail from the
PTO. He assured me that was in the process of being transferred to his address but in the
meantime to send him copies of anything I received via email just for safety. On October 24,
2015 1 again mentioned to Mr. Mariani receiving mail from the USPTO and again inquired how
should I handle it. He advised me to scan the mail and email to him, which I did. I was careful
to make sure I always sent him information to the new firm and his direct email address he had
instructed me to send to. This became standard procedure on any and all mail I received from the
USPTO. Having no experience with the PTO I assumed there may be a time delay in
implementing a change of council changes explaining the delay in mail change. EXHIBIT 12.

26. On October 28, 2015 we received a formal request from John Mariani and Shutts Bowen
asking us to authorize a change of counsel. EXHIBIT 13.

27. On October 30, 2015, I signed and emailed back the form notifying Shutts Bowen and
Attorney Mariani that it was our wish to continue to be represented by Mr. Mariani at his new
firm as we had agreed in our September 29, 2015 meeting. EXHIBIT 14. Based on Mr.
Mariani’s representations, it was our understanding Mr. Mariani would immediately notify the
USPTO that he was representing us and there would be no interruption of representation for
PoloGear, We were certainly not capable of understanding the complex filing issues at hand or
properly responding to them. We relied upon Mr. Mariani and all his representations to us based

on our years of attorney client working relationship.
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28. On November 2, 2015 I reached out to Attorney Mariani asking for guidance on
organization of historical materials. I provided him with my suggested outline of organization.
EXHIBIT 15.

29. On November 2, 2013, both Mr. Mariani and I received an email notice from Shutts
attorney Dan Barsky, notifying us of pending deadlines with the USPTO over the next couple of
weeks. While I didn’t really understand the content I did forward an additional copy to
Mr. Mariani even though he was shown as a recipient on Mr. Barsky’s email to make sure we
were covered. I did this to make sure attorney Mariani received it and realized the importance
attorney Barsky placed on those matters he pointed out in his letter. EXHIBIT 16. Again Mr.
Mariani assured me all was under control and he had done all that needed to be done, and that
Mr. Mariani was representing Jeanette, PoloGear and me.

30. On November 3, 2015, Jeanette Sassoon and I again met with attorney Mariani at our
house to go over the case with the USPTO and the exhibits and affidavits we were working on.
We were reassured at that time that Mr. Mariani was appearing as counsel at the USPTO and
everything was OK. We trusted Mr. Mariani that this was in fact true. After all, he was working
with us on preparing the historical exhibits on almost a daily basis. He assured us when this was
filed all would be correct. EXHIBIT 17.

31. On November 4, 2015, I received Shutts Bowen’s official request to withdraw. I scanned
that and emailed it to Mr. Mariani.

32. On November 4, 2016 Mr. Mariani instructed me via text message to my phone to make
sure all emails were sent to his new firm email address so he would be sure to receive them
immediately on his phone and computer. I was careful from that point forward to always make
sure the new firm email was used. I double checked each email before it was sent to confirm the
proper address. EXHIBIT 18.

33. On November 16, 2015, [ received a notice from the USPTO regarding the need for
counsel. EXHIBIT 19. After reviewing this correspondence, I again notified Mr. Mariani that
he must appear and emailed him the notice from the USPTO. He responded on the same day,
November 16, 2015, that he would be “DOING SO THIS WEEK.” EXHIBIT 20. Based on that
explicit representation, Ms. Sassoon and I assumed this matter was taken care of and we assured
our agents and potential licensees, with whom we were then negotiating multiple multi-million

dollar licenses, that all was under control. We trusted Mr. Mariani to look after our personal and
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business interests. He had assured us PoloGear and we were important to him and in his new
capacity he would be available to do an even better job for us by focusing more attention on our
needs. We were still operating under the premise that this was the case.

34. On December 10, 2015, I again asked Mr. Mariani for an update with the status of
matters at the USPTO. EXHIBIT 21. He assured us everything is alright.

35. On December 13, 2015, we completed organizing the historical information. Mr.
Mariaini responds that he needs the material on disc or thumb drive. EXHIBIT 22.

36. On December 22, 2015, I received notices of abandonment of our trademark
application(s). I sent copies and an urgent notice to attorney Mariani questioning what was going
on. He continued to assure us alt is ok and that it was just a bureaucratic error or time lag in
filing. EXHIBIT 23.

37. On December 26, 2015 we met with Mr. Mariani at our home in Indiantown, Florida to
review the organized files. At that meeting we discussed an affidavit from me should accompany
the historical information. I worked diligently on it. Mr. Mariani continued to assure us that all
was OK and directed me to focus on my affidavit. EXHIBIT 24.

38. On December 27, 2015 I sent Mr. Mariani the first draft of the affidavit. Followed by
updated versions on January 1, January 2 and January 6, 2016. EXHIBIT 25.

39. On January 3, 2016, I again sent an email to Mr. Mariani inquiring about the current
status of matters at the USPTO. EXHIBIT 26.

40. January 6, 2016, I again asked Mr. Mariani for answers to very specific questions
regarding our status at the USPTO. EXHIBIT 27.

41. On January 18, 2016, Mr. Mariani again assured me not to worry even though we were
receiving notices from the USPTO that our application(s) had been refused and abandoned. We
understood from him that all was ok and that it was just normal bureaucratic issues. EXHIBIT
28. EXHBIT 28a.

42. On January 18, 2016, I pointed out to Mr. Mariani that if our trademark application(s) are
rejected, we would lose our 2 million dollar trademark infringement policy insurance. Attorney
Mariani was aware that the premium for that unusual policy was almost $40,000 per year.
EXHIBIT 29.

43. On January 19, 2016, I sent more concerned emails to attorney Mariani. Attorney

Mariani continues to assume me that all is fine and our potential licensing partners are relaying
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to me points of concern that they and their attorneys are finding on the PTO website. I am
embarrassed and now extremely concerned. EXHIBIT 30.

44. Each concerned response regarding the abandonment and neglect we were feeling was
met with a phone call or text from Mr. Mariani assuring me all was OK. At this point I was not
convinced 1 was receiving accurate information from Mr. Mariani. I share with him my concerns
and express need additional trademark council to provide clarification to my concerns. I must
have confirmation that PoloGear is not at jeopardy. 1 suggest it would be appropriate to have a
Washington based IP firm that specializes in trademark law to clarify Mr. Mariani’s positions
and to relay my concerns. Mr. Mariani says he will reach out to firms he know have good
reputations. EXHIBIT 31.

45. On January 20, 2016, Mr. Mariani assured me by email “PoloGear will refreshed it”? He
explained by phone that that meant whatever he was filing with our historical information and
affidavit included would revive and refresh all our rights without prejudice. We assumed that to
mean our application(s) and our opposition defenses will be reinstated but whatever activities he
was conducting and filing on our behalf. EXHIBIT 32.

46. On January 20, 2016 I ask for clarification. Mr. Mariani’s assurances and the information
I am receiving from the PTL just do not seem to be in concert. EXHBIT 33.

47. Again we were told by Mr. Mariani that when we filed the affidavit and exhibits that we
were working on diligently, all would be OK. We continued working daily on categorizing and
organizing our affidavit on a daily basis. It represented hundreds of hours of diligent work. Mr.
Mariani suggests edits to the affidavits and acts that all is fine. EXHIBIT 34.

48. At this point; despite Mr. Mariani’s repeated assurances, his 40 year impressive legal
career, and our almost 4 year personal history with him, things did not appear correct. Even
though I knew nothing of the technical process at hand on January 20, 2016, I called the PTO
and began to try to understand what was going on. The women I spoke with at the PTO was most
helpful and patient. She reviewed the record and informed me that we had missed critical filing
dates, that Mr. Mariani’s new firm had not in fact registered as counsel, and they we had some
critical dates coming up shortly by which we must respond to save another series of registrations
that would be abandoned by Mr. Mariani’s failure to file required responses. That was the first
time I became aware that important filing dates had been missed and that Mr. Mariani had not in

fact done what he had promised. I felt neglected and abandoned and Jeanette and I were shocked.

- 10 -
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52. In addition to Mrs. De Luca and Mr. Rowan, Polo Gear also retained Mr. James
Whisenand, a prominent Miami attorney who had previously represented Polo Gear, to assist in
Polo Gear’s all-out effort to rectify Mr. Mariani’s errors and omissions. Mr. Whisenand,

Mrs. De Luca and Mr. Rowan then engaged in a non-stop effort to investigate the facts and law
necessary to reinstate the applications, to prepare responses to each of the six overdue Office
Actions, and to prepare this motion and a companion Motion for Relief from Judgment in the
oppositions pending at the PTO and TTAB between Polo Gear and PRL. Mr. Whisenand,

Mr. Rowan, and Mrs. De Luca first concentrated on the abandonment and overdue responses to
Office Actions in Serial Nos. 86/519,898; 86/519,939; 86/519,959; 86/519,612; 86/519,990; and
86/519,674; and each of which had 60-day reinstatement deadlines of February 16, 2016. Those
reinstatement requests and Polo Gear’s Office Actions were filed very close to midnight on
February 16, 2016. Mr. Whisenand, Mr. Rowan, and Mrs. De Luca then immediately turned
their attention to this matter.

53. By divulging the information contained in this declaration for this official proceeding,
Applicant is not waiving any attorney client privilege. Applicant is disclosing information to
prevent a denial of due process and the loss of its most valuable rights, privileges and assets,
including the right to have the merits of its trade mark rights adjudicated on the merits.

54. I declare further that all statements made herein of my own knowledge are true and that
all statements made on information and belief are believed to be true; and further that these
statements and the like are made with the knowledge that willful false statements and the like so
made are punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the
United States Code and that such willful false statements may jeopardize the validity of the

application or document or any registration issuing therefrom.

POLOGEAR LLC and
POLO GEAR INTELLECTUAL PROPERTIES,
INC.

By:

Name: Gary Fellers

Position: CEO

Date: :L\\Bs’ia\\}\o

-12-
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EXHIBIT 1
TO
DECLARATION OF GARY FELLERS
OF FEBRUARY 22, 2016



Trademark Electronic Application System (TEAS) filing receipt

We have received your Petition To Revive Abandoned Application - Failure To Respond Timely To
Office Action form below.

To the Commissioner for Trademarks:

Application serial no. 86519959 POLOGEAR (Stylized and/or with Design, see http://tmng-
al.uspto.gov/resting2/api/img/86519959/large) has been amended as follows:

PETITION

Petition Statement

Applicant has firsthand knowledge that the failure to respond to the Office Action by the specified
deadline was unintentional, and requests the USPTO to revive the abandoned application.

RESPONSE TO OFFICE ACTION

EVIDENCE
Evidence in the nature of Response to Office Action Exhibit A Exhibit B has been attached. 1

[evi 17388145-20160216195206291012 . 6429-5 amendment_Feb_16 2016 _.pdf ]
2 [evi_17388145-20160216233842537190 . 6429-1.Exhibit A.pdf]
3 [evi_17388145-20160216233842537190_._6429-1.Exhibit_B.pdf |

CLASSIFICATION AND LISTING OF GOODS/SERVICES

Applicant proposes to amend the following class of goods/services in the application:

Current: Class 018 for Sport bags; athletic bags; carry bags; harnesses; bits; bridles; briefcases; carry
alls; clothing for animals; dog apparel; duffle bags; equine boots; equine leg wraps; exercise sheets for
horses; fanny packs; garment bags for travel; girths; grooming organizers; handbags; harness; horse
bits; horse blankets; horse bridles; horse tack; horse wraps; key cases; knitted bags; leather briefcases;
leather wallets; leather bags; leather credit card holder; luggage; muzzles; overnight bags; pet clothing,
dogs; purses; leather purses; riding saddles; saddle covers; saddles; tote bags; travel baggage; travel
bags; umbrellas; wallets; whips

Original Filing Basis:

Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the
applicant's related company or licensee is using the mark in commerce, on or in connection with the
identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark was first used at
least as early as 12/31/1993 and first used in commerce at least as early as 12/31/1993 | and is now in
use in such commerce.

Proposed:

Tracked Text Description: Sport bags; athletic bags; ears—bags; carry bags for horse tack; harnesses;
bits; bridles; briefcases; earry-aHs; carry-all bags; clothing for animals; dog apparel; duffle bags; equine
boots; equine leg wraps; exercise sheets for horses; fanny packs; garment bags for travel; girths;
srewstrte-erentrers; grooming organizers for travel; handbags; harness; horse bits; horse blankets;
horse bridles; kerse-tael; horse tack, namely, bridles, reins, leads, bits, breastplates, martingales, lunge
lines, halters, saddle fittings. namely, stirrups, stirrup leathers and girth straps; horse wraps; key cases;







pajamas; pique shirts; polo shirts; pullovers; rain jackets; riding boots; riding coats; riding gloves; rugby
shirts; running suits; scarves; shirts; sweaters; swecuters

Class 025 for Athletic apparel, namely shirts, pants, jackets, footwear, hats and caps; athletic uniforms;
baby tops; baseball caps and hats; bathing suits; bathrobes; belts; berets; Bermuda shorts; blazers;
board shorts; bomber jackets; boots; boxer shorts; breeches; business clothing, namely jackets, trousers,
blazers, button down shirts, camisoles; children's clothing, namely, shirts, pants, coats, dresses, shorts,
sweatshirts, fleeces, namely shirts, pants, jackets, hats and caps; clothing for athletic use, namely,
shirts, sweatshirts, tee shirts, sweat pants, active wear, namely shirts, shorts, pants, jackets made of
performance fabrics that wick moisture; coats; crew neck sweaters; denim jackets; denims; dress pants;
dress shirts; fleece bottoms; fleece pullovers; fleece tops; footwear; gloves; golf shirts; graphic T-shirts;
T-shirts; horse riding boots; horse-riding pants; hosiery; jackets; jeans; knit shirts; leather jackets;
socks; underwear; overcoats; pajamas; pique shirts; polo shirts; pullovers; rain jackets; riding boots;
riding coats; riding gloves; rugby shirts; running suits; scarves; shirts; sweaters

Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the
applicant's related company or licensee is using the mark in commerce, on or in connection with the
identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark was first used at
least as early as 12/31/1993 and first used in commerce at least as early as 12/31/1993 , and is now in
use in such commerce.

ATTORNEY ADDRESS

Applicant proposes to amend the following:

Proposed:

Sheryl De Luca of Nixon & Vanderhye P.C., having an address of

901 N. Glebe Road, 11th Floor Arlington, Virginia 22203

United States

nixonptomail@nixonvan.com

(703) 816-4000

(703) 816-4100

The attorney docket/reference number is sld-6429-3 .

The Other Appointed Attorney(s): All other attorneys of Nixon & Vanderhye P.C..

CORRESPONDENCE ADDRESS CHANGE
Applicant proposes to amend the following:
Current:

Polo Gear LLC

3500 Fairlane Farms Road

Wellington

Florida

us

33414

Proposed:

Sheryl De Luca of Nixon & Vanderhye P.C., having an address of
901 N. Glebe Road, | Ith Floor Arlington, Virginia 22203

United States

nixonptomail@nixonvan.com

(703) 816-4000



(703) 816-4100
The docket/reference number is sld-6429-5 .

ADDITIONAL STATEMENTS

SECTION 2(f) Claim of Acquired Distinctiveness, BASED ON EVIDENCE

The mark has become distinctive of the goods/services, as demonstrated by the attached evidence.

1 [e2f-17388145-195206291 . Fellers Declaration_Signed 86519959.pdf ]

2 [e2f-17388145-233842537 . EXHIBIT _1-First PoloGear Store 1993 copy.pdf ]

3 [e2f-17388145-233842537_._EXHIBIT_3-Original_PoloGear_Store_Construction_1993 copy.pdf']
4 [e21-17388145-233842537_._EXHIBIT_4-Second_PoloGear_Store_Wellington_1998 copy.pdf ]
5 [e21-17388145-233842537_. EXHIBIT_5-Branded_All_Sales_copy.pdf |

6 [e2f-17388145-233842537 . EXHIBIT 6-PoloGear_Marks_copy.pdf |

7 [e21-17388145-233842537 . EXHIBIT_7-Texas_and Founder-The PoloGear Logo copy.pdf]
8 [e2f-17388145-233842537 . EXHIBIT 8-The PoloGear Logo-
Where_Did_It_Come_From_copy.pdf]

Miscellaneous Statement
Power of Attorney form Additional Exhibits to Gary Fellers Exhibits will be supplemented
| [mis-17388145-20160216195206291012 . 6429-5.POA .pdf |

SECTION 2(f) Claim of Acquired Distinctiveness, based on Five or More Years' Use

The mark has become distinctive of the goods/services through the applicant's substantially exclusive
and continuous use of the mark in commerce that the U.S. Congress may lawfully regulate for at least
the five years immediately before the date of this statement.

FEE(S)
Fee(s) in the amount of $100 is being submitted. -

Petition Signature

Signature: /Sheryl De Luca/ Date: 02/16/2016
Signatory's Name: Sheryl De Luca

Signatory's Position: Attorney of record, VA bar member
Signatory's Phone Number: (703) 816-4063

Declaration Signature

DECLARATION: The signatory being warned that willful false statements and the like are
punishable by fine or imprisonment, or both, under 18 U.S.C. § 1001, and that such willful false
statements and the like may jeopardize the validity of the application or submission or any
registration resulting therefrom, declares that, if the applicant submitted the application or
allegation of use (AOU) unsigned, all statements in the application or AOU and this submission
based on the signatory's own knowledge are true, and all statements in the application or AOU
and this submission made on information and belief are believed to be true.



STATEMENTS FOR UNSIGNED SECTION 1(a) APPLICATION/AOQU: If the applicant filed an
unsigned application under 15 U.S.C. §1051(a) or AOU under 15 U.S.C. §1051(c), the signatory
additionally believes that: the applicant is the owner of the mark sought to be registered; the mark is in
use in commerce and was in use in commerce as of the filing date of the application or AOU on or in
connection with the goods/services/collective membership organization in the application or AOU,; the
original specimen(s), if applicable, shows the mark in use in commerce as of the filing date of the
application or AOU on or in connection with the goods/services/collective membership organization in
the application or AOU; for a collective trademark, collective service mark, collective membership
mark application, or certification mark application, the applicant is exercising legitimate control over
the use of the mark in commerce and was exercising legitimate control over the use of the mark in
commerce as of the filing date of the application or AOU; for a certification mark application, the
applicant is not engaged in the production or marketing of the goods/services to which the mark is
applied, except to advertise or promote recognition of the certification program or of the goods/services
that meet the certification standards of the applicant. To the best of the signatory's knowledge and
belief, no other persons, except, if applicable, authorized users, members, and/or concurrent
users, have the right to use the mark in commerce, either in the identical form or in such near
resemblance as to be likely, when used on or in connection with the goods/services/collective
membership organization of such other persons, to cause confusion or mistake, or to deceive.

STATEMENTS FOR UNSIGNED SECTION 1(b)/SECTION 44 APPLICATION AND FOR
SECTION 66(a) COLLECTIVE/CERTIFICATION MARK APPLICATION: If the applicant
filed an unsigned application under 15 U.S.C. §§ 1051(b), 1126(d), and/or 1126(e), or filed a
collective/certification mark application under 15 U.S.C. §11411(a), the signatory additionally believes
that: for a trademark or service mark application, the applicant is entitled to use the mark in
commerce on or in connection with the goods/services specified in the application; the applicant has a
bona fide intention to use the mark in commerce and had a bona fide intention to use the mark in
commerce as of the application filing date; for a collective trademark, collective service mark,
collective membership mark, or certification mark application, the applicant has a bona fide intention,
and is entitled, to exercise legitimate control over the use of the mark in commerce and had a bona fide
intention, and was entitled, to exercise legitimate control over the use of the mark in commerce as of
the application filing date; the signatory is properly authorized to execute the declaration on behalf of
the applicant; for a certification mark application, the applicant will not engage in the production or
marketing of the goods/services to which the mark is applied, except to advertise or promote
recognition of the certification program or of the goods/services that meet the certification standards of
the applicant. To the best of the signatory's knowledge and belief, no other persons, except, if
applicable, authorized users, members, and/or concurrent users, have the right to use the mark
in commerce, either in the identical form or in such near resemblance as to be likely, when used
on or in connection with the goods/services/collective membership organization of such other
persons, to cause confusion or mistake, or to deceive.

Signature: /Sheryl De Luca/ Date: 02/16/2016
Signatory's Name: Sheryl De Luca/
Signatory's Position: Attorney of record, VA bar member

Signatory's Phone Number: (703) 816-4063






IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Law Office: 107
Serial No.: 86/519,959
Mark: POLOGEAR & design
In re Trademark Application of

POLO GEAR LLC Atty. Ref.:  SLD-6429-5

Filed: January 30, 2015 Attorney:  Michelle E. Dubois

* * * * * * * * * * * *

February 16, 2016
Commissioner for Trademarks
P.O.Box 1451
Alexandria, VA 22313-1451

Sir:

AMENDMENT

In response to the Official Action, mailed May 8, 2015, please amend the
above-identified trademark application as follows:

IN THE STATEMENT

Please amend the identification of goods to read as follows:

Class 14 (no change);

Class 18: Sport bags; athletic bags; carry bags for horse tack; harnesses; bits;
bridles; briefcases; carry-all bags; clothing for animals; dog apparel; duffle bags; equine
boots; equine leg wraps; exercise sheets for horses; fanny packs; garment bags for travel;
girths; grooming organizers for travel; handbags; harness; horse bits; horse blankets;
horse bridles; horse tack, namely, bridles, reins, leads, bits, breastplates, martingales,

lunge lines, halters, saddle fittings, namely, stirrups, stirrup leathers and girth straps;



horse wraps; key cases; knitted bags, not made of precious metals; leather briefcases;
leather wallets; leather bags; leather credit card holder; luggage; muzzles; overnight bags;
pet clothing; for dogs; purses; leather purses; riding saddles; saddle covers; saddles; tote
bags; travel baggage; travel bags; umbrellas; wallets; whips, in International Class 18
Class 25: Athletic apparel, namely shirts, pants, jackets, footwear, hats and caps;
athletic uniforms; baby tops; baseball caps and hats; bathing suits; bathrobes; belts;
berets; Bermuda shorts; blazers; board shorts; bomber jackets; boots; boxer shorts;
breeches; business clothing, namely jackets, trousers, blazers, button down shirts,
camisoles; children's clothing, namely, shirts, pants, coats, dresses, shorts, sweatshirts,
fleeces, namely shirts, pants, jackets, hats and caps; clothing for athletic use, namely,
shirts, sweatshirts, tee shirts, sweat pants, active wear, namely shirts, shorts, pants,
jackets made of performance fabrics that wick moisture; coats; crew neck sweaters;
denim jackets; denims; dress pants; dress shirts; fleece bottoms; fleece pullovers; fleece
tops; footwear; gloves; golf shirts; graphic T-shirts; T-shirts; horse riding boots; horse-
riding pants; hosiery; jackets; jeans; knit shirts; leather jackets; socks; underwear;
overcoats; pajamas; pique shirts; polo shirts; pullovers; rain jackets; riding boots; riding
coats; riding gloves; rugby shirts; running suits; scarves; shirts; sweaters, in International

Class 25

Please add the following sentences to the statement:
e Applicant Claims Acquired Distinctiveness for POLOGEAR under Trademark
Act §2(f) based on Five or More Years' Use: The mark has become distinctive of

the goods through the applicant's substantially exclusive and continuous use of the



mark in commerce that the U.S. Congress may lawfully regulate for at least the
five years immediately before the date of this statement and since 1993.
Applicant now simply seeks registration of its decades old common law marks.
e Applicant Claims Acquired Distinctiveness for POLOGEAR under Trademark
Act §2(f) based on Evidence: The mark has become distinctive of the goods, as

demonstrated by the attached evidence.

REMARKS

In response to the Examiner’s requirement, Applicant has amended the
identification of goods to more clearly identify them. Applicant respectfullly submits
that, as amended, the identifications are sufficiently definite for registration.

1. THERE IS NO LIKELIHOOD OF CONFUSION BETWEEN

APPLICANT’S MARK AND THE CITED MARKS'!

Registration has been refused on the basis of a likelihood of confusion with the

following marks:

e Reg. No. 2857837 (for POLO SPORT for handbags in Class 18),

I See page 8, infra. In 2002 and 2007 two independent law firms of Ralph Lauren
conducted two independent legal investigations each initially demanding POLOGEAR
cease and desist the use of POLOGEAR’s marks. In each instance both law firms
concluded that no action was warranted and abandoned any legal claims asserted in their
letters against POLOGEAR. Since 2007, Ralph Lauren has never contacted
POLOGEAR to make any adverse mark assertion, which is a clear showing of
abandonment of any such assertions. In addition, Ralph Lauren has, since 1997,
purchased POLOGEAR branded products and used the POLOGEAR branded products to
merchandise Ralph Lauren products in Ralph Lauren retail stores and street windows.



Reg. No. 1363459 (for POLO for Clothing-Namely, Suits, Slacks,
Trousers, Shorts, Wind Resistant Jackets, Jackets, Blazers, Dress Shirts,
Sweatshirts, Sweaters, Hats, Belts, Socks, Blouses, Skirts, Coats, and
Dresses in Class 25),

Reg. No. 1468420 (for POLO for men’s women’s, children’s and athletic
shoes, in Class 25),

Reg. No. 1508314 (for POLO BY RALPH LAUREN & design,

~ for men’s suits, slacks, ties, sweaters, jackets, coats, shoes,
shirts, hats, in Class 25),

Reg. No. 1951601 (for POLO SPORT for wearing apparel, namely pants,
shorts, jackets, T-shirts, sport shirts, knit shirts, sweatshirts, hats, socks
and footwear in Class 25),

Reg. No. 2049948 (for POLO JEANS CO. for wearing apparel, namely,
jeans, T-shirts, knit shirts, sweatshirts, overalls, blouses, skirts, dresses and
hats in Class 25),

Reg. No. 2686291 (for POLO GOLF for wearing apparel, namely, shirts,
sweaters, pants),

Reg. No. 3066068 (for POLO TENNIS for Wearing apparel, namely,
tennis wear, shorts, pants, shirts, t-shirts, tank tops, socks, jackets,
sweaters, fleece pullovers, caps, slacks, jeans, in Class 25),

Reg. No. 3733341 (for POLO RALPH LAUREN for Sweaters, shirts,

sweatshirts, pants, shorts, jackets, coats, vests, hats, scarves, gloves, belts,



ties, underwear, socks, shoes, sneakers, boots. sleepwear, robes, men's

suits in Class 25),

Tow ﬁR LAy

e Reg. No. 3306101 (for POLO RALPH LAUREN & design
for Clothing, namely, knit shirts, polo shirts, sweaters, shirts, t-shirts, hats,
swimwear, pants, jackets, belts, ties, footwear, socks; outerwear, namely,
coats, sport coats, raincoats in Class 25),

e Reg. No. 1935665 (for POLO RALPH LAUREN for infants and childrens
clothing, namely layettes, bibs, slippers, sleepwear, underwear, rompers,
shorts, shirts, coveralls, pants, socks, booties in Class 25), and

e Reg. No. 1622636 (for POLO RALPH LAUREN SPORTSMAN for
men’s and women’s clothing, namely, pants, jackets, shirts, sweaters,
skirts, and hats, in Class 25).

In addition, the examiner has cited as potential bars to registration:

¢ Application Serial No. 85913418 (for POLO U.S.A. for Sweatshirts; T-
shirts in Class 25, which has now issued as Registration No. 4739611),
and

e Reg. No. 85745696 (POLO SPORT for wrist watches in Class 14).

Numerous POLO word marks and equestrian logo marks, including the applied-
for and the cited marks, have been co-existing for decades. See e.g., U.S. Polo Assoc.
Inc. v. Polo Fashions, Inc., 1984 WL 1309, 84-civ.1142, at *17, 19 (S.D.N.Y. Dec. 6,
1984), where the court, in a dispute between the U.S. Polo Association and the then-
owner of the cited registrations, noted “[t]here are many ways in which the sport of polo

and equestrian figures can be depicted and can be utilized even on wearing apparel and




other products in general without infringing upon defendant’s [the Ralph Lauren POLO]
trademarks™; “In our vast society there is clearly room for both the United States Polo

Association and Polo Fashions Inc. to engage in licensing activities, including licensing

activities in the apparel field which do not conflict with each other. Nothing contained in

this opinion should be construed as precluding such activities.” This clear judicial
directive is equally applicable to POLOGEAR and this proceeding especially considering
that Ralph Lauren paid two independent law firms to make a legal inquiry of
POLOGEAR and both independently abandoned any claim assertion after due inquiry.
See also, Polo Ralph Lauren USA Holdings, Inc. v. U.S. Polo Ass’n, Inc., 99-cv-
10199, at *4 (S.D.N.Y. July 7, 2006), aff’d, PRL USA Holdings, Inc., 520 F.3d 109 (2d
Cir. 2008), where the court denied (and the Second Circuit agreed) a motion for new trial
filed by Ralph Lauren (“PRL” or “Ralph Lauren”) challenging the jury’s findings that the
defendant’s use of three equestrian marks; a solid double horsemen mark with “USPA,”
an outline double horsemen mark, and an outline double horsemen mark with “USPA,” in

the markets for apparel, leather goods and watches, did not infringe PRL’s registered

horse logo trademarks because PRL had not proven that use of the competing equestrian
marks were likely to cause confusion, the touchstone of infringement and the rejection at
issue. Obviously, not every use of POLO or an equestrian design, including as a
trademark, even for apparel, leather goods and watches, infringes the Ralph Lauren

POLO marks.?

2 The Courts have long recognized that the Sport of Polo is the “glow” the market
recognizes and not the cited registrant as the Fifth Circuit observed in rejecting Ralph
Lauren’s asserted preemption of the word “Polo”:

“PRL products became famous by basking in the reflected glow of an
elegant sport. PRL now asserts that it, not the sport, is the source of the
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Additionally, the cited registrant has purchased Applicant’s products for use in the
cited registrant’s retail store merchandising windows for almost 20 years, with the cited
registrant displaying POLOGEAR brands in its retail merchandising, without one
instance of actual confusion. See Gary Fellers Decl. at paras. 17-19. The cited registrant
obviously had no fear of confusion or dilution between the parties’ POLO and
POLOGEAR branded goods, at least by the actual clientele of the Ralph Lauren stores,
the principal channel of trade the Examiner should be concerned about. Moreover, that
judgment By the cited registrant proved to be correct, as proven by the total lack of actual
confusion over the 20 year span of the parties’ relationship. That lack of confusion is
corroborated, not just by Mr. Feller’s declaration, but also by Ralph Lauren’s own
continuation, for over 20 years, of purchasing the Applicant’s POLOGEAR branded
products to display in the cited registrant’s retail shop windows and by two independent
law firms of the cited registrant commencing threats of enforcement against POLOGEAR
and then abandoning those legal claims with a response from POLOGEAR. Obviously,
the cited registrant would not have continuously for 20 years used Applicant’s
POLOGEAR branded products in its retails shop windows if it created confusion with, or

even dilution of, Ralph Lauren’s POLO marks in 2002 and 2007.

glow. While PRL’s primary claim is the essence of the ordinary trademark

case, we cannot be blind, when balancing the equities, to the fact that PRL

is arrogating the very name of a sport from the players’ publication. In a

sense, PRL is biting the hand that fed it.” Westchester Media v. PRL USA

Holdings, Inc., 214 F.3d 658 (5th Cir. 2000).

Applicant’s mark epitomizes this judicial observation since Applicant and
Applicant’s products are derived from actual experiences and uses in the Sport of Polo by
the principals of Applicant and are reflective of the elegant Sport of Polo and its
associated polo lifestyle. Indeed, the mark sought to be registered is itself derived from a
1988 photo of Applicant’s principal (Gary Fellers) playing polo.

7



From this evidence, one can only conclude that the relevant consuming public,
which, among others, includes rather well-heeled consumers who have or, more likely,
want to be seen as having some connection to upscale activities, such as the Sport of Polo
(or tennis or golf in the case of some of the cited registrant’s goods), can readily discern
the difference between Applicant’s POLOGEAR branded products and the cited
registrant’s POLO branded goods, even when displayed side-by-side on similar or related
goods in the same stores.

Equally probative of the unlikelihood of confusion between Applicant’s mark
and the cited registrant’s marks are the conclusions in 2002 and 2007 by two different
independent law firms representing the cited registrant, who abandoned their respective
efforts to require Applicant to cease and desist its use of all POLOGEAR marks. See
Gary Fellers Declaration, 19 and Exhibits 25 and 26. In each instance after and based
on lengthy communications with Applicant, each of the two independent law firms at two
different periods of time made the same independent legal conclusions: 1) take no action
against Applicant since no lawful claim exists; and 2) abandon any such legal efforts
once they understood POLOGEAR’S compelling facts including their common law
marks. Since 2007, Applicant has not received any such legal communications from
either of the cited registrant’s law firms. During this entire time period Applicant has not
changed its material business practices and has continued sales in all 50 States in the
United States and more than 40 countries utilizing the same well-recognized common law
marks it has been using since 1993.

Applicant now simply seeks registration of its decades-old common law marks.



Under well-established case law, such a long history of co-existence (and, in this
case, cooperative business relationship) with no actual confusion among the Applicant’s
and the cited registrant’s discerning customers, demonstrates that there is no likelihood of
confusion between Applicant’s mark and the cited marks. See, e.g., Inre E. I du Pont de
Nemours & Co., 476 F.2d 1357 (CCPA 1973), noting, along with hundreds of other
cases, that the presence or absence of actual confusion is a significant factor in
determining likelihood of confusion, by either a court or a trademark examiner.

As the Examining Attorney is also aware, the assessment of similarity of marks,
another Du Pont factor, must be based not on isolated elements (e.g., POLO), but on the
total impression of the marks under comparison. See Franklin Mint Corp. v. Master Mfg.
Co., 212 U.S.P.Q. 233, 234 (CCPA 1981) (It is axiomatic that a mark should not be
dissected and considered piecemeal; rather, it must be considered as a whole in
determining likelihood of confusion.”). Although Applicant’s mark and the cited marks
share the word portion “POLO” and a horse and rider engaged in the sport of polo, there
are more than sufficient differences in the marks as a whole (as well as the horse and
rider design itself) and the commercial impression created by those marks, particularly in
light of the plethora of other “POLQO” — formative registrations and polo player designs
and actual uses, to preclude any likelihood of confusion in the trade.

All of the cited marks and Applicant’s POLOGEAR & Design mark are visually
and orally different in both word or design, and particularly so when considered as a
whole. The cited marks of Reg. Nos. 2857837, 1951601, 2686291, 1508314, 2049948,
3066068, 3733341, 1935665, 3306101, 1622636, 4739611 and App. No. 85745696 all

contain additional word elements (SPORT, GOLF, TENNIS, JEANS CO., BY RALPH



LAUREN, RAPLH LAUREN, RALPH LAUREN SPORTSMAN and U.S.A.). These
additional word elements very dramatically change the visual impression of the marks as
well as the lengths and numbers of syllables of the marks and the way they are
pronounced.

The marks of cited Reg. Nos. 1508314 and 3306101 also include very prominent
design elements (the stylized word Polo within a separate rectangle with the stylized
words “By Ralph Lauren” underneath, lined for the colors blue and silver and depicting a
solid horse with a rider holding a raised mallet). In marked contrast, Applicant’s mark
includes a circle, not a rectangle, is not lined for color, depicts a rider® in outline form
with the polo mallet in the lowered position and, obviously, contains no mention of
“Ralph Lauren” or the RL initials. As the court noted in the 1984 USPA v Polo Fashions
case, “[t]here are many ways in which the sport of polo and equestrian figures can be
depicted and can be utilized even on wearing apparel and other products in general
without infringing upon defendant’s [the Ralph Lauren POLO] trademarks.” U.S. Polo
Assoc. Inc. v. Polo Fashions, Inc., 1984 WL 1309, 84-civ.1142, at *17, 19.

Applicant’s distinctive POLOGEAR and design mark also conveys a very
different visual impression from each of the cited marks. Those design elements include
a dark ring, stars disposed inside the dark ring (three stars on the right and three stars on
the left), the letters GEAR and an outline of a horse and rider where the rider is striking a
ball with a lowered mallet. Even without the distinctive ring and star design of

Applicant’s mark, the differences in the horse element of the parties” marks are

3 The drawing of the rider is a replica of a 1988 photo of Applicant’s principal, Gary Fellers, playing polo
in an actual polo game. See Fellers Decl. §10.
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significantly sufficient to differentiate Applicant’s mark from the cited design marks.
With the distinctive ring and star design, the marks are as different as they can possibly
be while still evoking a relationship to the sport of polo, which, as noted by several court
decisions, Applicant has every right to do.

The case law, including with respect to polo and equestrian marks, makes clear
that such distinctions are critical to the likelihood of confusion determination. See U.S.
Polo Assoc. Inc., 1984 WL 1309, supra; Polo Ralph Lauren USA Holdings, Inc. v. U.S.
Polo Ass’n, Inc., 99-cv-10199, at *4 (S.D.N.Y. July 7, 2006), aff’d, PRL USA Holdings,
Inc., 520 F.3d 109 (2d Cir. 2008), supra.

The competing marks at issue also differ in connotation. The additional element
GEAR, which is an integral part of Applicant’s mark, suggests equipment and other
functional items associated with the sport of polo. In contrast, none of the cited marks
contain the word GEAR or any equivalent word or term and most of them contain words
that convey an association with other sports such as tennis and golf, or with jeans, or with
the well-known fashion designer, Ralph Lauren, and/or USA. Applicant makes none of
these references or connections.

The element POLO, particularly in light of its use in numerous third party marks
for various products, and its common use for “polo shirts” when referring to casual knit
shirts of the type typically worn by polo players and polo teams (which use predated
Ralph Lauren by many decades), is not at all dominant in Applicant’s mark, but, rather
enjoys equal weight with GEAR and has even less overall weight when the prominent
design elements are considered. Conversely, the term RALPH LAUREN is obviously the

dominant aspect of Registration Nos. 1508314 (POLO BY RALPH LAUREN & design),
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3733341 (POLO RALPH LAUREN), 3306101 (POLO RALPH LAUREN & design),
1935665 (POLO RALPH LAUREN), 1622636 (POLO RALPH LAUREN
SPORTSMAN). There is obviously no similarity or connection whatsoever between
Applicant’s GEAR and the dominant portion of these cited marks, i.e., RALPH
LAUREN.

The Examining Attorney concluded that the owner of the cited registrations has a
house mark with POLO as a dominant element; and that, “given this registrant’s series of
registrations with descriptive wording added to this house mark, such as “SPORT,”
“JEANS CO.,” “GOLF,” and “TENNIS,” consumers are likely to believe that applicant’s
mark POLOGEAR is another product line from this registrant.” This is an impermissible
conclusion in ex parte proceedings. In such proceedings, examining attorneys do not
have access to the evidence and information needed to establish whether a house mark or
family of marks exists. In re Mobay Chem. Co., 166 USPQ 218, 219 (TTAB 1970) (“the
mere fact of registration does not prove a ‘family of marks’”’). Thus, the USPTO advises
in the Trademark Manual of Examining Procedure (“TMEP”), Section 1207.01(d)(xi),
that examining attorneys should refrain from invoking the family of marks doctrine or
from referring to a family of marks in a likelihood of confusion analysis. See also In re
Hitachi High-Techs. Corp., 109 USPQ2d 1769, 1772 (TTAB 2014) (“The mere existence
of similar registrations does not establish a family, but rather there must be recognition
by the public that the shared characteristic (or ‘family surname’) is indicative of a
common origin); In re Mobay Chem. Co., 166 USPQ at 219. There is no evidence of that

required recognition in this ex parte proceeding.
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Moreover, as evidenced by the sheer number of “POLO” registrations which the
United States Patent and Trademark Office (“PTO”) has allowed, the PTO obviously
considers the term “POLO,” (as do the relevant Courts in the cited cases in pages 6, 7, 10,
11, supra) at least when used in connection with other words or design elements, to be a
weak term, particularly for goods in Classes 14, 18 and 25. In light of the ubiquitous
presence of the word “POLQO” in so many marks, both registered and unregistered,
consumers are required to, and do, look to other indicia of origin when seeing the term
“POLO.” This multitude of POLO registrations indicates that multiple examiners have
viewed marks containing POLO as readily distinguishable from one another based on the
other words or terms in the mark. A partial listing of such third party registrations is
provided below (a status printout from the PTO website for each of these marks is

attached as Exhibit A):

Mark Reg. No.

JON POLO 3,292,597
BEVERLY HILLS POLO CLUB 1,947,244
POLO ARGENTINO and Design 4,110,909
POLO NATION and Design 3,885,688
SANTA MARIA POLO and Design 3,665,467
SPA SARATOGA POLO and Design 3,474,707
U.S. OPEN POLO CHAMPIONSHIP 3,939,462
U.S. POLO ASSN. 2,908,391
U.S. POLO and Design 2,629 444
NEW FOREST POLO CLUB 4,891,939
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HAWAII POLO CLUB 4,884,411

POLOSTAR 4,638,035
TEXAS POLO 4,746,038
MONSTERPOLO 4,743,327
PERFECT POLO 4,705,580
CNK BIKE POLO and Design 4,698,184

INTERNATIONAL POLO CLUB PALM BEACH 4,612,149
HV POLO and Design 4,554,004

The marks of the above registrations (and there are dozens more) are obviously no
more dissimilar to each other and to the cited registrations than Applicant’s proposed
POLOGEAR and design mark. For instance, POLOSTAR is obviously no more
distinctive from the cited marks, even without the very distictive design element
discussed above. The point can also be made with respect to TEXAS POLO and
PERFECT POLO, which only combine POLO with a geographic reference and a
common superlative, respectively. The PTO would never have allowed these
registrations to issue if there was even a perceived likelihood of confusion between any
or all these “POLO” registrations. The discerning consumers of the Applicant’s and
registrant’s products, will be at least as capable of distinguishing the source of origin of
Applicant’s goods sold under its POLOGEAR and design mark and those sold under the
cited POLO registrations as other consumers are in distinguishing between the plethora of
POLO-formative marks presently subsisting on the Principal Register and the cited

registrations.
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The Trademark Trial and Appeal Board (“TTAB”™) has routinely relied upon the
existence of third-party registrations to limit the scope of protection provided to a given
mark. See, e.g., In re Hamilton, 25 U.S.P.Q. 174, 175-77 (T.T.A.B. 1984); Keebler Co.
v. Associated Biscuits Ltd., 207 U.S.P.Q. 1034, 1038 (T.T.A.B. 1980). Given the sheer
number of POLO-formative marks already registered, it is clear that each mark must be
accorded a very narrow scope of protection. All of these marks have the same similarity,
i.e., the word POLO. But, when viewed in their totalities, no confusion is likely to result
(or there would be rampant confusion already allowed by the PTO).

This point is also recognized in TMEP Section 1207.01(d)(iii) (Third-party
registrations may be relevant to show that a mark or a portion of a mark is descriptive,

suggestive, or so commonly used that the public will look to other elements to distinguish

the source of the goods). As indicated by the PTO’s prior grant of many, many POLO-

formative registrations, consumers are very capable of distinguishing between each cited
POLO-formative registration for clothing, bags, leather goods and jewelry. Therefore, it
would be highly illogical to now conclude that consumers will be confused between these
various POLO registrations, the cited RALPH LAUREN marks, and Applicant’s
POLOGEAR and design mark.

Applicant also submits, as Exhibit B, multiple examples of various actual uses of
POLO-formative marks taken from current Internet cites showing use of those POLO-
formative marks in connection with apparel and accessories. These numerous uses of
marks which include the term POLO are also probative that no likelihood of confusion
will be created by the use and registration of Applicant’s mark. The case law recognizes

that where there is a “crowded field” of many entities using similar marks for their
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product or service, “customers will not likely be confused between any two of the crowd
and may have learned to carefully pick out one from the other.” Miss World (UK), Ltd.
V. Mrs., America Pageants, Inc., 856 F.2d 1445, 1449 (9" Cir. 1988). That is obviously
the case here, as evidenced by the long history of co-existence between the cited marks
and Applicant’s mark with no evidence of confusion.

In a crowded field of similar marks, each member of the crowd is relatively weak
in its ability to prevent use by others in the crowd. Id., citing 1 J. McCarthy, McCarthy
on Trademarks and Unfair Competition § 11:26, at S11; see also Petro Stopping Centers
L.P.v. James River Petroleum, Inc., 130 F.3d 88, 93 (4th Cir. 1997) (evidence of third
party use of the same mark is a sign of a weak mark). This is extremely germane in the
instant case, as shown by the large number of registered marks and actual uses containing
the term POLO for clothing, bags/leather goods, and jewelry/watches on the Principal
Register and in the marketplace. The fact that Applicant’s mark incorporates distinctive
design elements, as well as the word GEAR, further reduces the chance for confusion.

The case law clearly recognizes that even superficially small differences in
either the goods or the marks can be sufficent to distinguish competing marks. The
overall impression created by Applicant’s mark is not simply POLO and then GEAR — it
is the unitary phrase POLOGEAR. When used as a unitary phrase, this mark carries with
it a significantly different commercial impression. Just as the term “PUNCH DRUNK™
has a very different connotation and impression from the word “PUNCH?” alone, so too
Applicant’s mark has a completely different impression and meaning because it is
“POLOGEAR” and not simply POLO GEAR. Numerous other POLO marks have

registered precisely because they all have a different commercial impressions, as a whole,
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(T.T.A.B. 1975) (finding no likelihood of confusion between two stylized “R” marks,
both for printed circuits, where the marks were different).

See also, Plus Products v. Natural Organics, Inc., 204 U.S.P.Q. 773 (T.T.A.B.
1979) (finding no confusing similarity between PLUS vitamins as compared with
NATURE’S PLUS vitamins); Plus Products v. General Mills, Inc., 188 U.S.P.Q. 520
(T.T.A.B. 1975), aff’d 534 F.2d 336 (C.C.P.A. 1975) (finding no likelihood of confusion
between PROTEIN PLUS and PLUS for the same products); Lever Bros. Co. v.
Barcolene Co., 463 F.2d 1107, 174 U.S.P.Q. 392 (C.C.P.A. 1972) (no likelihood of
confusion between ALL and ALL CLEAR household cleaners; “Considering appellee’s
mark in its entirety, we are convinced that there is no likelihood of confusion™ even when
both marks were used for identical product); In re Hearst Corp., 982 F.2d 493, 25
U.S.P.Q.2d 1238 (Fed. Cir. 1992) (finding no likelihood of confusion from the
contemporaneous use of VARGAS and VARGA GIRL for calendars); Colgate-
Palmolive Co. v. Carter-Wallace, Inc., 432 F.2d 1400, 167 U.S.P.Q. 529, 530 (C.C.P.A.
1970) (“The difference in appearance and sound of the marks in issue [PEAK AND
PEAK PERIODY] is too obvious to render detailed discussion necessary. In their
entireties they neither look nor sound alike.”).

It is also significant that the PTO previously appproved six of Applicant’s marks
for publication: Application Serial No. 85458112 for POLOGEAR and design in Classes
18 and 25 (published on June 26, 2012); POLOGEAR (stylized) of Application Serial
No. 86488079 in Class 24 (published on September 22, 2015); POLOGEAR and design
of Application Serial No. 86488086 in Class 24 (published on September 22, 2015);

POLOGEAR (word mark) of Application Sererial No. 86412883 in Class 24 (published
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on March 3, 2015); POLOGEAR and design of Application Serial No. 86412886 in Class
24 (published on March 3, 2015); and POLLOGEAR (word mark) of Application Serial
No. 86488070 in Class 24 (published on March 3, 2015).

In light of Applicant’s strong showing in this proceeding that there is no
likelihood of confusion between Applicant’s mark and the cited registrations, including
Applicant’s evidence of a lengthy history of co-existence and cooperative sales without
confusion and the plethora of other POLO registrations and actual uses, the appropriate
course of action for the Examining Attorney at this point would be to allow the
application to be published for opposition. If the owner of the cited marks, who is
assuredly monitoring this application, finds it appropriate to oppose, it can do so, thereby
allowing a considered determination on the merits by the TTAB after full discovery has
taken place, including with respect to the long history of interaction between the parties
with no instances of actual confusion.

As previously discussed, the Declaration of Gary Fellers attached as Exhibit C
affirmatively shows that the Applicant has used the mark at issue since 1993 with not a
single incident of actual confusion between Applicant’s mark and the cited marks (or any
other POLO mark), which have co-existed side by side for decades. In addition, Mr.
Fellers® Declaration shows that between 1994 and the present, Applicant openly, actively
and continuously sold more than 20 million dollars worth of POLOGEAR branded
products in all 50 states and in more than 40 countries around the globe. Id. at 9. If
there was going to be any confusion between Applicant’s mark and the cited marks (or
any other POLO marks), it surely would have happened by now. In additon to its

extensive sales Applicant has, for 22 years, had broad exposure to the general market
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In further response to the Examiner’s rejection, Applicant asserts a claim of
acquired distinctiveness under Trademark Act Section 2(f) and provides evidence of such
acquired distinctiveness with this Response. See Fellers Declaration and attachments.
This evidence traces the long history of Applicant’s use of it mark from the opening of
the first PoloGear store 22 years ago to the present (Fellers Decl., 99 2-24). Even more
significantly, Mr. Fellers’ sworn testimony also explains that when PoloGear started in
1993, the word “gear” was not used to describe polo equipment. PoloGear’s mark added
“gear” to the polo vocabulary 22 years ago and it has been used in global polo advertising
and marketing for Applicant’s goods ever since. Id. at § 7. In the polo world, both
POLOGEAR and POLO GEAR are references to Applicant’s polo equipment and goods.
Fellers Decl., 77, 8, 10, 11, 13).

Mr. Fellers’ Declaration also testifies to the extensive sales dollars of Applicant’s
products under the POLOGEAR mark, including more than 20 million dollars of
POLOGEAR product in all 50 states and in more than 40 countries around the globe
(Fellers Decl., 1 9). Applicant’s sales of POLOGEAR apparel and accessories during the
past 22 years were continuous. (Fellers Decl., § 11). Mr. Fellers also discusses the
creation of the POLOGEAR Teamshop in 1994, a service that makes team clothing for
actual polo players and teams as well as accessories for horses and custom apparel
products (Fellers Decl., § 11). Mr. Fellers also testifies to Applicant’s more than 100
wholesale accounts for its POLOGEAR products (Fellers Decl.  16).

Mr. Fellers also testifies to Applicant’s purchase of over a million dollars of
advertising promoting its POLOGEAR brand. (Fellers Decl., § 12). Applicant has also

received favorable press from prestigious publications around the globe. (Fellers Decl., §
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12). Mr. Fellers further points out that Applicant’s website, www.pologearusa.com, was

one of the first polo websites on the internet and has generated millions of impressions
and hundreds of thousands of viewers. Id. at 412, 15. PoloGear branded products have
been used by royalty, celebrities, business magnates and most top global polo players for
the past three decades. Id. at § 12. Mr. Fellers also notes that Applicant provides
POLOGEAR products for polo teams around the world. (Fellers Decl. § 13).

Mr. Fellers further testifies that Applicant has used POLOGEAR in U.S.
commerce in connection with the Class 14 goods since at least as early as Dec. 31, 1997,
and in Classes 18 and 25 since at least as early as Dec. 31, 1993 (Fellers Decl., §4). Mr.
Fellers’ declaration also documents Applicant’s participation with the Sport of Polo and
with other companies that have supplied the polo industry for over 20 years (Fellers
Decl., 9 6, 11-16, 21-24).

Documents showing the promotion and sale of Applicant’s POLOGEAR/POLO
GEAR products are attached at Fellers Decl., Exhibits 1-29.

In view of this highly relevant evidence, it is respectfully requested that
Applicant’s claim of acquired distinctiveness be accepted and that the Examining
Attorney withdraw the requirement to enter any disclaimer.

III. CONCLUSION

Applicant respectfully submits that the present application is now in condition for
allowance and should be published for opposition. If any other matters remain
outstanding, Applicant requests that the Examining Attorney contact the undersigned to

resolve those matters by telephone.
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Respectfully submitted,

NIXON & VANDERHYE P.C.

1 |
By: 9}/ Ui /05 %“Cﬁ—/

Sheryl De Luca
901 North Glebe Road, 11th Floor
Arlington, VA 22203-1808
Telephone: (703) 816-4000
Facsimile: (703) 816-4100
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SANTA MARIA
POLO

Word Mark SANTA MARIA POLO
Translations The English translation of "SANTA MARIA" is SAINT MARY.

Goods and IC 003. US 001 004 006 050 051 052. G & S: Perfumery products, namely, perfume, cologne, and
Services toilet water

IC 014. US 002 027 028 050. G & S: Watches and cufflinks
IC 018. US 001 002 003 022 041. G & S: Wallets and travel bags

IC 025. US 022 039. G & S: Clothing, namely, shirts, pants, jeans, trousers, skirts, shorts, T-shirts,
sweaters, pullovers, sweat-shirts, vests, cardigans, blazers, blouses, dresses, suits, tuxedos,
jackets, sport jackets, over coats, rain coats, fur coats, waistcoats, tracksuits, sweatpants, sport
shirts, polo shirts, scarves, ties, gloves, shawls, belts, pajamas, underwear, bras, undershirts,
underpants, briefs, hosiery, corsets, girdles, panties, bodysuits, leotards, stockings, tights, socks,
swimwear, bathing suits, bathing trunks, bathing caps, beach robe, bath robes; and headgear,
namely, hats, caps, bonnets, berets, ear muffs, bandanas, and visors

IC 041. US 100 101 107. G & S: Organizing sporting events in the nature of polo competitions and
exhibitions
g:;'; Drawing o) hESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS
Design Search 21.03.04 - Croquet mallets; Lacrosse sticks; Mallets (sports); Mallets, croquet; Mallets, polo; Polo
Code mallets '
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Published for
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Registration
Number

Régistration Date

Owner

POLOSTAR

IC 025. US 022 039. G & S: Clothing, namely, shirts, tops, bottoms, sweaters, dresses, jackets,
coats, jerseys, hooded sweatshirts, hats, caps, scarves, pants, shorts, socks and shoes all
related to the sport of polo. FIRST USE: 20140801, FIRST USE IN COMMERCE: 20140801

(4) STANDARD CHARACTER MARK

86003740
July 8, 2013
1A

1B
December 31, 2013
4638035

November 11, 2014

(REGISTRANT) Schwetz, Dale INDIVIDUAL UNITED STATES P O Box 446 Loxahatchee
FLORIDA 334700446
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EXHIBIT C
TO
AMENDMENT



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Law Office: 107
Serial No.: 86/519,959
Mark: POLOGEAR & design
In re Trademark Application of
POLO GEARLLC Atty. Ref.:  SLD-6429-5
Filed: January 30, 2015 Attorney:  Michelle E. Dubois

* * * * * * % * * * * *

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

[ Gary Fellers, hereby declare and state as follows:

1. Iam the founder of Polo Gear LLC and am presently employed as President and CEO
of Polo Gear LLC. Iam submitting this declaration in support of Polo Gear LLC’s
Application Serial No. 86/519,959 for the mark POLOGEAR & Design.

2. In 1993 PoloGear, Inc. was formed and officially incorporated in Florida. (EXHIBIT
1-First PoloGear Store 1993). Polo Gear, Inc. later became Polo Gear LLC.

3. Istarted Polo Gear in 1993 after twenty years of polo equipment and apparel
background, which afforded me familiarity and experience with such equipment and
apparel as well as trademarks and in particular equestrian trademarks. From the
inception the company pledged to make PoloGear clearly different from all other polo
brands by establishing PoloGear as the real working polo brand that was unique and
separate from any other. The company pledged to respect all other intellectual

property and strove to differentiate ourselves by our direct and personal daily
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actual photo of me playing polo on one of my favorite horses. (EXHIBIT 7-Photo
mark derived from). This personal story has been shared with the world on our
website since 1997. (EXHIBIT 8-The story of the PoloGear trademark). Our other
logos were originally created by us with no reference or similarity to any other marks.
These marks are different colors, designs and conformity from any other brands with
no attempt to copy or confuse. PoloGear marks are infused with genuine, real,
authentic inspiration derived from the ancient and noble sport of polo. Each of these
marks were derived from my personal involvement in or derived from participation in

the sport of polo.

. PoloGear sales during the past 22 years have averaged approximately 50%

apparel/accessories/non equipment and approximately 50% technical equipment.
(EXHIBIT 9-Branded Sales). During this time, PoloGear always kept an inventory of
apparel and related accessory items and sales of apparel and accessories were
continuous in a broad range of apparel classifications. (EXHIBIT 10-(A-C)
Advertising examples). PoloGear catalogs emphasize apparel products. (EXHIBIT
11-(A-B) Examples of catalogs). We created the PoloGear Teamshop in 1994 to
make team clothing for actual polo players and teams as well as clothing accessories
for horses and custom apparel products for the “polo way of life.” In the PoloGear
Teamshop we make the jerseys the players wear on the field as well as the shirts and
clothes the grooms and staff wear. Our clothing line also extends to the families of
the patrons, team members and ancillary staff. Those clothing articles typically come
from the PoloGear team shop with the names and logos of the teams proudly

embellished on them. All products also carry the distinct PoloGear tags, labels and




12.

13.

logos. The PoloGear Teamshop features a complete graphics and design department,
a cut and sew facility, as well as embroidery, screen printing, heat transfer and
sublimation capabilities. PoloGear TeamShop has operated continuously since 1994.
(EXHIBIT 12-TeamShop Brochure).

PoloGear marks have been broadly used for over 22 years. We have sold millions of
dollars of product and have purchased over a million dollars of advertising promoting
our brand. (See EXHIBIT 13A-C-PG advertising). We have also received favorable
press from prestigious publications around the globe creating millions of impressions.
(EXHIBIT 14[A-D]-PG press). Our website was one of the first polo websites on the
internet generating millions of impressions and hundreds of thousands of viewers.
PoloGear branded products have been used by royalty, celebrities, business magnates
and most top global polo players for the past three decades. (EXHIBIT 15-PG
Royalty, Celebrities, Corporate VIP’s). For 22 years we have had broad exposure to
the general market worldwide through our prolific advertising and press coverage.
PoloGear has created thousands of unique copyrighted designs featuring PoloGear
marks and polo themed products. PoloGear designs, authenticity and quality have
created the standard on the polo field and in the general retail apparel market sold in
all 50 states in the United States and over 40 countries globally - since 1994. We
supply many of the polo teams and polo clubs around the world. We also supply
other polo brands including the United States Polo Association, Texas Polo, Hawaiian
Polo Association, PoloStar, International Polo Club, Palm Beach Polo Club, Saratoga
Polo Association and many others with polo products including polo clothing and

polo team jerseys. We have provided the United States Polo Association with apparel
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16.

products since the mid 2000’s or earlier. All products produced for USPA carry the
distinct PoloGear logos on them. (EXHIBIT 16-USPA Shirts designed and produced
by PoloGear).

We have created and produced thousands of PoloGear designs over 23 years. The
inspiration for this product comes from the designs we do for the actual polo teams
and the items are worn on and off the polo field as general apparel.

PoloGear had one of the first commercial polo websites. We have had our URL
www.pologearusa.com since 1997. Since 1997 we have broadcast the PoloGear
products, trademarks and message of being the only authentic, genuine, real polo
company to the world via the world wide web. During most of that time we
dominated the polo category for all polo search engine queries. That dominance of
the polo category, polo technical products and general apparel products continues
today. (EXHIBIT 17-Search Engine results point to PoloGear). My perception,
perspective and vision for polo is in our original message to our website customers

and the world when we launched our www.pologearusa.com website in September of

1997. See (EXHIBIT 18-The Message From the Founders). Part 2 was added later

when the www.pologearuse.net site was added.

During our 22 years PoloGear has had well over 100 wholesale accounts

predominately in the United States and Canada. The vast majority of our wholesale
customer accounts are non-polo customers. These accounts were typically specialty
stores and specialty riding stores catering to audiences other than polo players. Our
objective from the inception was to create a “polo way of life” apparel that appealed

to a broad general retail audience, not just polo players, and the extension of our
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19.

received a call from Miller’s manager Terry Hubener who informed me he had a
customer for a large order of PoloGear products. Because of the size of the order
he worked directly with me to procure the large order for Ralph Lauren. It
consisted of mallets, helmets and boots. Attached are Miller’s sales, notes,
invoices and shipping records from that time. (EXHIBIT 20-Sales to Miller’s
Harness). The PoloGear products that were shipped directly and those sold
through our wholesale accounts were all used to merchandise displays at Ralph
Lauren stores and windows including the Flagship Madison Avenue stores in
New York City. In addition, Ralph Lauren used our products labeled with our
trademarks in advertising shoots such as the order of January 27, 2015.
(EXHIBIT 21-Sales to Ralph Lauren for Advertising Shoot) (EXHIBIT 22-
PoloGear Products in Ralph Lauren Advertising.)

Some of the products sold to Ralph Lauren by PoloGear consist of technical polo
equipment (mallets, boots, helmets, and kneepads). Ralph Lauren has displayed these
PoloGear branded product in their stores, store windows and advertisements around
the country and worldwide often next to or in close proximity with Ralph Lauren
logos on Ralph Lauren apparel items including at their flagship stores in New York.
EXHIBIT 23 (Products in Ralph Lauren stores); EXHIBIT 24 (Pictures showing the
placement of PoloGear products and the PoloGear logos adjoined, surrounding and
comingled with the Ralph Lauren logoed products.

We have correspondence with two different Ralph Lauren law firms concerning
trademark use with each commencing their inquiry by demanding POLOGEAR cease

and desist in using POLOGEAR’s marks and concluding their review by abandoning




such assertions and not making any judicial claim. The first ultimately abandoned
inquiry was in 2002. (EXHIBIT 25-Ralph Lauren Correspondence 2002-2004). The
second ultimately abandoned inquiry was in 2007. (EXHIBIT 26-Ralph Lauren
Correspondence 2006-2007). The law firms made unsupported trademark
infringement accusations and provided no clarification or examples of any confusion
or infringement. In both instances PoloGear denied the accusations, asserted our
common law trade mark rights and called for a retraction. (EXHIBIT 27-Mr. Fellers’
response letters). PoloGear also educated Ralph Lauren’s attorneys about the unique
on-going business relationship that existed between Ralph Lauren and PoloGear. In
addition, we provided pictures of PoloGear products and marks that were currently in
Ralph Lauren flagship store windows on Madison Avenue in New York during the
respective times of the two separate Polo Ralph Lauren law firms abandoned legal
inquires. In both instances, Ralph Lauren backed down. Despite the continuation of
our open transparent use of our marks, and Ralph Lauren’s continuous use of
PoloGear products in Ralph Lauren stores, and with full knowledge of two Ralph
Lauren law firms and numerous Ralph Lauren top executive level business
representatives who were copied on all correspondence, no other efforts were made
by Ralph Lauren to interfere with the continuation of PoloGear’s open and active
sales and marketing activities in global commerce. After 13 years and 8§ years
respectively of silence, Ralph Lauren’s abandonment of these legal investigations
clearly illustrates that no confusion existed between our marks. If any legitimate

legal concern existed, the two independent Ralph Lauren law firms would have







25.

26.

advantage is that real genuine polo uniqueness. For more than 23 years, we have
worked hard to created unique completely independent logos derived from our actual
polo activity to make sure there was no confusion with any brands, in particular Polo
Ralph Lauren. We have conducted ourselves with integrity and transparency and in
accordance with this philosophy for 23 years without variation or one instance of
trademark confusion with any other brand. (EXHIBIT 29-PoloGear Founder and
Mark).

I have reviewed the office action issued on May 8, 2015 in connection with this
application and the attachments thereto. Some of the Examiner’s third-party websites
attached to allegedly show descriptive use of the term “POLO GEAR” to describe
equipment, including clothing and bags, for use in association with playing the sport
of polo are actually uses by our own wholesale accounts, customers and
representatives in a non-descriptive fashion. For instance, JC Western Wear was a
wholesale account of ours. The web page article attached by the Examiner, was
published July 11, 2012 and announces information related to an event they did with
PoloGear. The Jackson Hole Horse Emporium attachment also shows a wholesale
account of Applicant’s. The attachment shows one of our Polo Gear branded bags.
The Escue-Polo attachment shows another of our customers. PoloGear has made
products for Escue-Polo for 20 years. The attachment shows use of the mark in
connection with a photo of Applicant’s PoloGear brand spokesman, Nic Roldan.

I declare further that all statements made herein of my own knowledge are true and
that all statements made on information and belief are believed to be true; and further

that these statements and the like are made with the knowledge that willful false

11



statements and the like so made are punishable by fine or imprisonment, or both,
under Section 1001 of Title 18 of the United States Code and that such willful false

statements may jeopardize the validity of the application or document or any

registration issuing therefrom. \ E

By:
Name: Gary Fellers
Title: President

Date: February 16,2016
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PoloGear Sales 1994 1995 1996 1997 1998 1999 2000
Textile $ 56,007 |$ 78,830 (¢ 143,114 | $ 117,395 | ¢$ 194,501 | $ 326,000 [ $ 88,101
Team $ -|$ 75075|¢$ 137,033 |$ 131,168 | $ 84,892 ({$ 174,501 [ $ 509,445
Appare! and Team| $ 56,007 | $ 153,905 ¢ 280,147 | $ 248,563 | $ 279,393 | $ 500,501 { $ 597,546
Technical $ 188,135 | ¢ 181,460 | $ 158,784 | ¢ 153,018 ( ¢ 279,256 | $ 572,862 | $ 680,142
Total $ 244,142 | $ 335365(% 438,931 ¢ 401,581 | $ 558,649 | $1,073,363 | $1,277,688
PoloGear Sales 2001 2002 2003 2004 2005 2006 2007
Textile $ 104,145 [ $ 114,500 | $ 155,119 | $ 203,962 | $ 249,659 [ $¢ 347,056 { $ 311,696
Team $ 254,513 |$ 197,433 | $ 421,978 | $ 603,025 | $ 578,296 | $ 384,420 { $ 400,215
Appareland Team{ ¢ 358,658 | $ 311,933 ]|%$ 577,097 | $¢ 806,987 | $ 827955 $ 731,476 | $ 711,911
Technical $ 784,578 1% 906,793 | $ 626,059 | $ 617,029 1 ¢ 533,965 | $ 473,886 | $ 459,955
Total $ 1,143,236 | $1,218,726 | $1,203,156 | $1,424,016 | $1,361,920 | $1,205,362 | $1,171,866
PoloGear Sales 2008 2009 2010 2011 2012 2013 2014
Textile $ 184,450 1 $ 132,187 | $ 68,365 |$ 47,002 |$ 42,3481¢ 44,275 ¢ 43,470
Team $ 356,123 |$ 317,426 | $ 309,693 !¢ 399,316 [ $ 426,822 | $ 504,583 | $ 450,520
Apparel and Team| $ 540,573 | $ 449,613 | ¢ 378,058 | $¢ 446,318 | $ 469,170 | $ 548,858 | $ 493,990
Technical $ 413,606 | $ 324,960 | $ 360,057 | $ 286,821 | $ 654,660 | $ 782,437 | $1,119,486
Total $ 954,179 | $ 774,573 | $ 738,115 ¢ 733,139 | $1,123,830 | $1,331,295 | $1,613,476
PoloGear Sales TOTAL
Textile % Thru 2014 [% Thru 2013]

Team

Apparel and Teamy $ 9,768,659 48% 50%
Technical $10,557,949 52% 50%
Total $ 20,326,608

EXHIBIT 5 PG 00001
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PoloGear Sales 1994 1995 1996 1997 1998 1999 2000
Textile $ 56,007 | $ 78,830 | % 143,114 | $ 117,395 | ¢ 194,501 | % 326,000 | $ 88,101

Team $ -1$ 75075]|¢$ 137,033 |$ 131,168 (% 84,892 | $ 174,501 | $ 509,445

Apparel and Team $ 56,007 | $ 153,905 ] ¢ 280,147 | $ 248,563 | $ 279,393 | $ 500,501 | $ 597,546

Technical $ 188,135 ¢$ 181,460 | $ 158,784 | $ 153,018 | $ 279,256 | $ 572,862 | $ 680,142

Total $ 244,142 | $ 335,365 | $ 438,931 | $ 401,581 | $ 558,649 | $1,073,363 | $1,277,688

PoloGear Sales 2001 2002 2003 2004 2005 2006 2007
Textile $ 104,145 | $ 114,500 | $ 155,119 | $ 203,962 | $ 249,659 | $ 347,056 | $ 311,696

Team $ 254,513 [¢ 197,433 | ¢$ 421,978 [ $ 603,025 [$ 578,296 | $ 384,420 [ $ 400,215

Apparel and Teamy $ 358,658 | $ 311,933 | $ 577,097 | $ 806,987 | $ 827,955 | $ 731,476 | $ 711,911

Technical $ 784,578 | $ 906,793 | $ 626,059 | ¢ 617,029 |$ 533,965 | $ 473,886 | $ 459,955

Total $ 1,143,236 | $1,218,726 | $1,203,156 | $1,424,016 | $1,361,920 | $1,205,362 | $1,171,866

PoloGear Sales 2008 2009 2010 2011 2012 2013 2014
Textile $ 184,450 [ $ 132,187 | $ 68,365 |% 47002 |$ 42,348 (% 44,275 $% 43,470

Team $ 356,123 | $ 317,426 | $ 309,693 | $ 399,316 [ $ 426,822 | $ 504,583 | $ 450,520

Apparel and Team{ $ 540,573 | $ 449,613 | $ 378,058 | $ 446,318 | $ 469,170 | $ 548,858 | $ 493,990

Technical $ 413,606 | $ 324,960 | $ 360,057 | $ 286,821 | $ 654,660 | ¢ 782,437 | $1,119,486

Total $ 954,179 | $ 774,573 | $ 738,115 | $ 733,139 | $1,123,830 | $1,331,295 | $1,613,476

PoloGear Sales TOTAL

Textile % Thru 2014 [% Thru 2013}

Team

Apparel and Team| $ 9,768,659 48% 50%

Technical $ 10,557,949 52% 50%

Total $ 20,326,608

EXHIBIT 9 PG 00001
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