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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

)
PRL USA HOLDINGS, INC,, )
)
Opposer, ) Opposition No. 91207805 (Parent)
) Opposition No. 91221338
V. ) (Serial Nos. 85/458,112, 86/412,883,
} 86/412,886 and 86/488,070)
POLO GEAR INTELLECTUAL PROPERTIES, INC.
and
POLO GEAR LLC,

)
)
)
)
Applicants. )
)
)

REPLY IN SUPPORT OF MOTION
FOR RECONSIDERATION AND RELIEF FROM JUDGMENT

Applicants Polo Gear Intellectual Properties, Inc. and Polo Gear LLC (collectively
“PoloGear”) submit this Reply to the Responses [13 TTABVUE - Opp. 91221338; and 39
TTABVUE - Opp. 91207805] (collectively “Responses”) filed by Opposer, PRL USA Holdings,
Inc. (“PRL™), to PoloGear’s Motion for Reconsideration and Relief from Judgment [9
TTABVUE — Opp. 91221338; and 34 TTABVUE — Opp. 91207805] (“Motion™).

L. PRL Provides No Substantive Opposition to PoloGear Motion'

' PRL attempts to intentionally nslead the Board with its knowingly deceptive focus on Shutts Bowen’s
withdrawal., PoloGear’s Motion does not rely in any way on anything that Shutts Bowen did not do in these
proceedings in the critical period between November 2, 2015 and February 2016. On October 28, 2015, Shutts
Bowen specifically offered to continue to represent PoloGear which refutes PRL’s spurious assertion. On Qctober
30, 2015, PoloGear elected to continue representation with the former Shutts Bowen partner who departed at that
time —John Mariani. Mr. Mariani is the clear problem — he tied to and deceived PoloGear during the critical time
period November 2, 2015 — February 2016. See also Shutts Bowen’s November 2, 2015 email, Ex. 16 to Fellers
2/22 Declaration {9 TTABVUE — Qpp. Opp. 91221338; and 34 TTABVUE — Opp. 91207805), which characterizes
the events as “per [PoloGear’s] election to transfer ali files to Kammerer Mariani, Shutts & Bowen LLP has
withdrawn from all pending matters before the USPTO.” (Emphasis added). See also Supplemental Declaration of
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Since PRL has no substantive basis to oppose PoloGear’s Motion, PRL focuses in
desperation on a non-substantive, irrelevant red-herring that does not in fact exist. The substance
of PoloGear’s Motion compels the granting of the Motion, which PRL has elected not to oppose
on the merits because there is no factual or legal basis to do so. A fundamental objective of all
adjudicative proceedings, and the right of all participants in these types of proceedings is to have
the issues disposed on the merits unless some fundamental acts of intentional misconduct exist or
some fundamental injury will be imposed on the rights of other participants. No facts exist in
this proceeding related to either point.

il. Mr. Mariani Provided Affirmative Assurances and Legal Advice to PoloGear

Further contrary to PRL’s Responses at 2, PoloGear has provided the Board numerous
communications from Mr. Mariani to Mr. Fellers providing substantive legal advice and (false)
assurances that PoloGear’s legal matters were well in hand, including the following exhibits
from Fellers 2/22 Declaration (11 TTABVUE — Opp. 91221338, and 36 TTABVUE - Opp.
91207805):

e Lx.18: On Nov, 4, 2015, Mr, Mariani told Mr. Fellers to use his new firm’s
email;

e Ex.20: On Nov. 16, 2015, in response to Mr. Fellers’ repeated requests that Mr,
Mariani’s file his appearance as new counsel at the PTO, Mr, Mariani said
“DOING SO THIS WEEK.”

e Ex.22: On Dec. 14, 2015, Mr. Mariani gave substantive advice/instruction to

PoloGear about preparation of evidence for the Oppositions;

Gary Fellers (“Supp. Fellers Decl.”), 4, making clear that Shutts Bowen never declined to represent the Applicant
for any reason.
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Ex. 26: On Jan 4, 2016, Mr. Mariani affirmatively indicated that he would call
PoloGear that afternoon to go over PoloGear’s trademark cases and failure to
respond to PTO Office Actions.

Ex. 25: OnlJan. 6, 2016, Mr. Mariani stated that he will “go over [the affidavit

PoloGear was preparing in planned support of its oppositions], edit, and sit with

you to finalize.”

Ex. 30: OnlJan. 19, 2016, in response to Mr. Fellers’ further request to get
PoloGear’s trademark office matters under control, Mr. Mariani told Mr, Fellers
that he would speak to him that afternoon.

Ex. 32: OnJan. 20, 2016, when Mr. Fellers questioned Mr. Mariani about losing
the ability to register PoloGear’s marks, Mr. Mariani assured Mr. Fellers that “No,
PoloGeér will refreshed it” [sic].

Ex.34: OnJan. 21, 2016, Mr. Mariani told Mr. Fellers that he had made

suggested edits to Mr. Fellers’ affidavit which he would provide to Mr. Fellers.

The above communications clearly establish that Mr. Mariani did not “decline to
represent Applicant” as PRI falsely asserts with absolutely no evidentiary support. Rather,
Mr. Mariani continued to advise PoloGear that he was acting on its behalf through the end of
January 2016, See also Supp. Fellers Decl., 5.

PoloGear has provided good reason for its earlier inaction in the case, i.e., that its former
attorney, Mr, Mariani, flat-out lied to PoloGear about his actions and his representation of
PoloGear in this matter and PoloGear reasonably believed Mr. Mariani’s assurances. PoloGear

was left without representation — despite its attorney telling PoloGear that he had appeared - and
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its proprietors did not have any experience with TTAB practice or procedure. See also Supp.
Fellers Decl., 49 2-5.

111 No Prejudice to PRL is Even Asserted

PRL does not even attempt to assert that it would be prejudiced by the relief PoloGear
seeks in its Motion. This deficiency is fatal to PRL’s position.

V. PoloGear was Not Dilatory in Moving to Set Aside the Default Judement

PRL’s argument that there was unreasonable delay (Responses at 7-8), is squarely refuted
by the fact that the Board had only issued its default decision on January 20, 2016. PoloGear
then immediately engaged new counsel to respond; new counsel was immediately brought up to
speed; and such counsel promptly filed PoloGear’s motion to set this aside the judgment on
February 22, 2016, barely a month after the Board’s decision. This is hardly dilatory.

v, PoloGear’s Default Was Not Willful

The documentary evidence is unequivocal in showing that PoloGear was diligently
preparing its case. It was preparing a lengthy affidavit, complete with documentary support
spanning many years, and was preparing for depositions. PoloGear continuously relied on its
attorney’s statement that he was filing an appearance the week of November 20, 2015 and his
continual providing of substantive advice. There was absolutely no intent by PoloGear to delay
these proceedings. See Fellers 2/22 Declaration (9 TTABVUE — Opp. 91221338; and 34
TTABVUE - Opp. 91207805) and Exhibits 11, 12, 15, 17, 19, 21-33 to that declaration (11
TTABVUE ~ Opp. 91221338; and 36 TTABVUE - Opp. 91207805).

V1. PoloGear has Meritorious Defenses

PoloGear’s voluminous submissions show that it has strong meritorious defenses to the

notices of opposition and that it should prevail if given the opportunity to present its case. See
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Motion at pp. 21-24 (9 TTABVUE — Opp. 91221338; and 34 TTABVUE — Opp. 91207805); and

Fellers 2/22 Declaration Exhibit 1 (9-12 TTABVUE - Opp. 91221338; and 34-37 TTABVUE —

Opp. 91207805). Tellingly, PRL does not even address this point despite its significance under

the case law,

Applicant has clearly met the requirements of both Fed.R.Civ.P. 60(b)(1) and (6) for

setting aside the default judgment.

Dated: March 25, 2016

Respectfully submitted,

Pl

Robert A. Rowan, VSB 29645
rar{@nixonvan.com

NIXON & VANDERHYE P.C.

901 North Glebe Rd., Suite 1100
Arlington, Virginia 22203
Phone: 703-816-4000

Fax:  703-816-4100

Attorneys for Plaintiffs
Polo Gear Intellectual Properties Inc. and
Polo Gear LLC
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CERTIFICATE OF SERVICE

I hereby certify that on March 235, 2016, the foregoing “Reply in Support of Motion for
Reconsideration and Relief From Judgment” was served on counsel of record for Opposer via
first-class mail to:

Daniel 1. Schloss
Greenberg Traurig LLP
200 Park Avenue

New York, NY 10166

NIXON & VANDERHYE, PC

By: M ,@@M

Sheryl De Viica
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IEUNITED STATES PATENT AND TRADEMARK QFFICE
BEFORE THE THADEMARK TRIAL AND APPEAL B GARDY

PRI, USA BOLIDINGS, BN,
Oipposer Orpposition No, 91207803 (Parent)
spposition Ne. 91221338 (Serial
Nos, 85/458,117, 86/412.883 4nd
86/417.886)

Y-

POLO GEAR INTLLLECTUAL PROPEETIER B
sridl
POLOGEAR TIC,

Applicants

it ot Som® “emgt” T gt s St gt Pgas” Forgud® i P it

SUPPLEMENTAL DECLARATION OF GARY YELLERS

I, Gary Fellers. hereby declare and state o follows:

1. Foam Founder sud Chied Tyecitive Oficerof Pola Gear LELC and Polo Gear

Intellvotual Properties Ing. CPololear™), logated 4 3500 Fairlane Farms Road Wellington
FLORIDA 33414, Tam Sﬁ%}m?iimg this spnplesenial declaration in further support of
PoloCGear's Motion for Recovsideration and Metian for Relief from. Judgment with respect 1o the
Bowird"s Ouder of Junuary 20, 2006 entering judgment sgainst Apphcant and sefusing registration
due 0 Applicant’s "gpparent Joss of interest™ in responding e the Board’'s Mavember 30, 2013
Cirder to show caude,

A The sttug of these proceedings §}§é‘m‘é the Trademark Trial and Appeal Board was
due to Applleant’s former eounsel (Jahn Martaniy 17 Iving w and misleading Apphicant as o By
faverable status of these proveedings amd as to filings {lat were said 16 be made for Applicant.
bt were Bot made, and making false representations to Applicant that the siatis of these
procesdings wers in good erder und dwrfent apd that the Patent & Trademark Oitice warings

and negative wiltten compmunications were nok seourate; and ) engaging in such continuions
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false and mislending act vty relating fo this proceeding that it evidences either intentionsl
misconduet or seripgs personal problems wausing the gonduct,
3. Applicant is a victim of deceit by its former counsel about these proceedings,

Applicant respectiidly requests that the matters presented in this: Upposition be disposed of o

i metiis and that Applicent not sulfer additional penalties duetiy fhe pross megligence. Hes, g
il slending comduct of Applicant’s attorney,
4. Opposerknows that Opposer’s baseless assertions about Shutts Bowen and Mr,
“larisni are nof in the tesord of this proceeding, The simple faets inthis record are clear:
a. Shutts Bowen nevige declinedito represent the Applicant for gy reason o on
Cretober 28, 2015 requested Applicent¥o allow Shutts Bowen 8 epresent
Applicant before the PTG and i other non-PTC maners, EXHIBIT 13 to my
2022 Dreclaration-Leter from Shutts and Mariani
b, In Seprember 2015, Mr. Mariani (who had personally been the Applcant’s
attorney for 3 vears) decided 1w depart Shurts Bowen to start his own firm. In
Apphicant’s September 29, 2015 meeting with My, Marfani, Applicant agreed that
M, Mariant should continue to represent Apphicant on his departure from Shutts
B8RS letter

&, Cix Wavember 16, 2015, Applicant received anotice from tie USPTO segarding

Bowen, EXHIBIT 1440 my 2722 Declaration-response o Shutts |

the seed tor conngel, EXHIBIT 19w v 227 Declaration,
4 Applvent notified M. Martani that he woust appesr and emailed him the notive
from the USPTO.
b M. Mareni quickly responded on November 16, 2015, that he wonld be
ORGS0 THIS WERKL” EXHIBIT 2 tony 222 Declaration. Thiz week

mrEant an o betore November 20, 20135,

Brespife telling Applicant that Mr. Mariani would #nd had filed with the PTG 68

Agplicant™ antorney, Mr. Mariani did not do so,
g Applicanthad egery right tozely on and 1o believe the false @atements nidde by
i afforady whohad a 3 yeqr afiorney - client relationship,
£, Theoyghent the October 2088 ~ Jeouary 20, 2636 PTO process, Mr, Mardan ol
Applicant thut He fepresented the Appheant befors the PTO and advised Applicant on

participation in the PTO provess inglwding but st Timited



7.

Ex. 16w my 222 Declasation - Novewber 2, 2015, Shints Bowen tausfers

Applicant’s PO files and other files to Mr. Mariagi's new law frm.

B 20 to oy 2722 Declaration - Hovember 16, 2016, Mr, Marini advises
Applicantthat he is appearing as Applicant’s connsel o PTO provesdings:
CDOING SO THIS WEEKY

Ex. 27 fo my /22 Declaration - December 14, 2015, Mr. Mariani gave
substantive atlvice about preparation of evidence for the PTO procesding,
Ex, 25 tomy 2722 Declaration « January 6, 2016~ Mariani edits documents to
b filed with PTG and meets with Applicant.

By 26 to my 2/27 Dedaration ~ January 4, 2016, Mr, Martan vepresents that
he will review PTO abandonment documents with Applicant,

Hg 32 to my 2/22 Declaration = January 20, 2016 - Applicant challenges Mr.
Mariand sbout Applicant lasing the ability to register marks, Mariani says
“Ha, PoloGearwill refreshed #7 [sic].

1 deitare further that all statements made herein of my own knowledge are true

anet thet all statenwnts made on information and belief are believed to be true; and further that

these sigtements and the Tike are made with the knowledge that willful false siatements and the

ke g0 wnde are pimishable by fine gy nprisonment . or both, under Section 1001 af Fitle 18 of

the Uit

s States Code and that such willful false statements may jeopardize the validity ofthe

appHcation or dostment or any regisiration issuing therefrom,

POLOGEAR LLO and
POLO GEAR INTE
5.0 0

By
Name:
Position: CFEO

Drate; March 25, 2016
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CERTIFICATE OF SERVICE

I hereby certify that on March 23, 2016, the foregoing “Supplemental Declaration of
Gary Fellers” was served on counsel of record for Opposer via first-class mail to:
Daniel 1. Schloss
Greenberg Traurig LLP
200 Park Avenue
New York, NY 10166

NIXON & VANDERHYE, PC

By: M @9%#6«/

Sheryl D¢ Luca
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