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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name

Ms.Carmela Ramaglia

Granted to Date
of previous ex-
tension

03/25/2015

Address

9231 118th PI SE
Newcastle, WA 98056
UNITED STATES

Party who filed
Extension of time
to oppose

Ms.CarmelaRamaglia

Relationship to
party who filed
Extension of time
to oppose

Typographical error - a missing space between Opposer's first and last name
has been corrected.

Attorney informa-
tion

Mark V. Jordan

Bracepoint Law

2775 Harbor Avenue SWSuite D

Seattle, WA 98126

UNITED STATES

mjordan@bracepointlaw.com, sedmiston@bracepointlaw.com, trade-
mark@bracepointlaw.com Phone:2062120032

Applicant Information

Application No 85957950 Publication date 11/25/2014
Opposition Filing 03/19/2015 Opposition Peri- 03/25/2015
Date od Ends

Applicant

VERHEEM, JOHANN B.
2387 LA MIRADA DRIVE
VISTA, CA 92081
UNITED STATES

Goods/Services Affected by Opposition

Class 009. First Use: 0 First Use In Commerce: 0

All goods and services in the class are opposed, namely: Digital media, namely, pre-recorded video
cassettes, digital video discs, digital versatile discs, downloadable audio and video recordings, DVDs,
and high definition digital discs featuring exercise and weight loss activities

Class 025. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: Athletic apparel, namely, shirts, pants, jack-
ets, footwear, hats and caps, athletic uniforms

Class 041. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: Providing a website featuring information



http://estta.uspto.gov

| on exercise and fithess

Grounds for Opposition

| Priority and likelihood of confusion | Trademark Act section 2(d)

Marks Cited by Opposer as Basis for Opposition

U.S. Application 85969821 Application Date 06/25/2013

No.

Registration Date | NONE Foreign Priority NONE
Date

Word Mark HAPPY CALORIES DON'T COUNT

Design Mark

Happy Calories Don't Count

Description of NONE
Mark

Goods/Services Class 018. First use: First Use: 2010/06/27 First Use In Commerce: 2010/10/01
Backpacks, book bags, sports bags, bum bags, wallets and handbags

Class 021. First use: First Use: 2010/06/27 First Use In Commerce: 2010/10/01
Coffee cups, tea cups and mugs; Reusable plastic water bottles sold empty
Class 025. First use: First Use: 2010/06/27 First Use In Commerce: 2010/10/01

Athletic apparel, namely, shirts, pants, jackets, footwear, hats and caps, athletic
uniforms

Class 044. First use: First Use: 2010/06/27 First Use In Commerce: 2010/10/01

Consulting in the field of health and wellness to bring about personal happiness;
Weight management services, namely, providing weight loss and/or weight
maintenance programs

U.S. Application 85969996 Application Date 06/26/2013

No.

Registration Date | NONE Foreign Priority NONE
Date

Word Mark HAPPY CALORIES

Design Mark

Happy Calories




Description of NONE
Mark

Goods/Services Class 018. First use: First Use: 0 First Use In Commerce: 0
Backpacks, book bags, sports bags, bum bags, wallets and handbags
Class 044. First use: First Use: 0 First Use In Commerce: O

Consulting in the field of health and wellness to bring about personal happiness;
Weight management services, namely, providing weight loss and/or weight
maintenance programs

Attachments 85969821#TMSN.png( bytes )
85969996#TMSN.png( bytes )
Notice of Opposition 2015.03.19.pdf(258364 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /steve edmiston/
Name Steve Edmiston
Date 03/19/2015




NOTICE OF OPPOSITION

CARMELA RAMAGLIA, having a place of business at 9231 - 118" Place SE,
Newcastle, WA 98056 (“Opposer”), believes that she will be damaged by the
registration of the mark shown in application Serial No. 85957950 — THE HAPPIEST
CALORIESYOU WILL EVER BURN for:

e “Digital media, namely, pre-recorded video cassettes, digital video discs,
digital versatile discs, downloadable audio and video recordings, DVDs, and
high definition digital discs featuring exercise and weight loss activities,” in
Class 009;

o “Athletic apparel, namely, shirts, pants, jackets, footwear, hats and caps,
athletic uniforms,” in Class 025;

e “Providing awebsite featuring information on exercise and fitness,” in Class
041.

The application was filed on an intent-to-use basis on June 12, 2013, by Bokwa
LTD, having a place of business at 502 Golden Gate Commercial Building, 136-138
Austin Road, Kowloon, Hong Kong (“‘Applicant”).

Opposer hereby opposes Applicant’s application pursuant to § 13 of the Trademark
Act of 1946 (15 U.S.C. § 1063).

The application was filed and signed by Bokwa LTD, Co-CEO Johann Verheem,
on information and belief residing at 2387 La Mirada Drive, Vista, CA 92081. On
October 5, 2014, Applicant filed a Change of Correspondence Address, identifying a new
address of:

Gordon & ReesLLP

101 West Broadway, Suite 1600
San Diego

Cdlifornia


http://tsdr.uspto.gov/#caseNumber=85957853&caseType=SERIAL_NO&searchType=statusSearch

United States

92101

(619) 696-6700

(619) 696-7124

Ipdocket@gordonrees.com; smeyer@gordonrees.com

On Monday, March 9, 2015, legal counsel for Opposer contacted the Gordon &
Rees LLP office by phone and by e-mail with respect to Opposer’s intent to oppose.
Opposer’s counsel received an e-mail notification from the Gordon & Rees LLP firm that
the firm no longer represented Johann Verheem on this matter, and provided a direct
contact e-mail address: johann@fithaus.com.

On Tuesday, March 10, 2015, legal counsel for Opposer sought to contact Mr.
Verheem by e-mail at both known addresses to discuss the matter, and provided a response

deadline of March 17, 2015.

johann@fithaus.com
jverheem@me.com

Mr. Verheem did not respond and has not responded to date.
As grounds for the opposition, Opposer alleges that:
Opposer’s trademarks

1. Opposer owns and continues to own rights in the trademark HAPPY
CALORIES DON’T COUNT for:

. “Backpacks, book bags, sports bags, bum bags, wallets and
handbags” in Class 018;

o “Coffee cups, tea cups and mugs; Reusable plastic water bottles sold
empty” in Class 021,

° “Athletic apparel, namely, shirts, pants, jackets, footwear, hats and

caps, athletic uniforms” in Class 025; and

-2-



. “Consulting in the field of health and wellness to bring about
persona happiness, Weight management services, namely, providing
weight loss and/or weight maintenance programs” in Class 044.
Opposer filed on an actual use basis application Serial No. 85969821 in the foregoing
classes on June 25, 2013, with afirst use date for each class of June 27, 2010.

2. Opposer owns and continues to own rights in the trademark HAPPY
CALORIESfor:

o “Backpacks, book bags, sports bags, bum bags, wallets and
handbags” in Class 018; and
. “Consulting in the field of heath and wellness to bring about

personal happiness;, Weight management services, namely, providing
weight loss and/or weight maintenance programs” in Class 044,

Opposer filed on an actual use basis application Serial No. 85969996 in the foregoing
classes on June 26, 2013, with afirst use date for each class of June 27, 2010.

3. Opposer amended Opposer’s application Serial No. 85969996 on November
17, 2014, in relation to Class 044, to “Consulting in the field of health and wellness to
bring about personal happiness; Weight management services, namely, providing weight
loss and/or weight maintenance programs,” on a Section 1(b), Intent to Use basis.

4. HAPPY CALORIES DON’T COUNT and HAPPY CALORIES are well
known and famous throughout the United States as marks that identify goods and services
emanating from Opposer.

Applicant’s mark

5. Applicant’s mark so resembles Opposer’s previously-used marks as to be
likely, when applied to the goods and services set forth in Applicant’s application, to cause
confusion, mistake or deception and is, therefore, barred from registration by the Section
2(d) of the Trademark Act of 1946. By way of illustration, the Applicant’s mark in IC 025
for “Athletic apparel, namely, shirts, pants, jackets, footwear, hats and caps, athletic



uniforms,” and Opposer’s ‘821 Mark, in IC 025 for “Athletic apparel, namely, shirts,
pants, jackets, footwear, hats and caps, athletic uniforms,” carry identical descriptions.

6. Applicant filed application Serial No. 85957950 in its own name as Bokwa
LTD, without the authorization of Opposer, in violation of 15 U.S.C. § 1051 and, in
particular, in contravention of the rule set forth in T.M.E.P. § 1201.06(a) and the cases
cited therein, and said application is therefore void ab initio.

7. On information and belief, Applicant knew that he was not the owner of the
underlying rights reflected in the mark THE HAPPIEST CALORIES YOU WILL EVER
BURN when he filed application Serial No. 85957950 and this application is therefore
void ab initio because it is based on false and fraudulent statements.

Prior litigation

8. The Parties have been involved in prior litigation before the TTAB in
relation to Opposer’s aforementioned trademarks. Specifically, Mr. Verheem previously
filed application Seria No. 85957853 for HAPPY CALORIE in his own name. On
February 27, 2014, Opposer filed TTAB Opposition Proceeding 91215166, claiming
among other things that Mr. Verheem’s application was without the authorization of
Opposer in violation of 15 U.S.C. § 1051 and, in particular, in contravention of the rule set
forthin T.M.E.P. 8§ 1201.06(a) and the cases cited therein, and said application is therefore
void ab initio.

0. On November 4, 2014, after nearly one year of litigation, Mr. Verheem
withdrew his application, leading to the withdrawa of Opposer’s Opposition and
subsequent dismissal by the Board on November 21, 2014.

For the reasons set forth in paragraphs 1-9, Opposer believes and asserts that she
will be damaged by the registration of application Serial No. 85957950.
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Accordingly, the Opposer prays that this Opposition be sustained, and that the Applicant
be refused registration of the THE HAPPIEST CALORIES YOU WILL EVER BURN
mark for the goods and services set forth in application Serial No. 85957950.

Respectfully submitted,

CARMELA RAMAGLIA

Wt gl

Mark V. Jordan

Steve W. Edmiston

Bracepoint Law

2775 Harbor Avenue SW, Suite D
Sesttle, WA 98126-2138

Tel: (206) 903-6364

Fax: (206) 973-5332

Counsel for Opposer
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