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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

UNIRUSH, LLC )
Registrant, ; Opposition No. 91/220979
" ; Mark: RUSHAPP
FIRST CREDIT CORPORATION )
Applicant. ;

ANSWER AND AFFIRMATIVE DEFENSES

Applicant, First Credit Corporation, a Colorado corporation, located and doing business at
4909 Pearl East Cir Ste 200, P.O. Box 9300, Boulder, Colorado 80301 (“Applicant™), is the owner of
the mark RUSHAPP and U.S. Application Serial No. 86/397,620 for registration of its mark for its
financing and loan services in International Class 036, answers the Notice of Opposition filed by
Registrant, Unirush, LLC, a Delaware corporation, (“Opposer ") as follows (the paragraphs hereof
are numbered to correspond with the numbered paragraphs of the Notice of Opposition):

1, Applicant admits the allegations set forth in paragraph 1 of the Notice of Opposition.

2. Applicant lacks knowledge or information sufficient to form a belief as to the truth or
falsity of the allegations set forth in paragraph 2 of the Notice of Opposition and, therefore, denies
the same and leaves Opposer to its proof.

3. Applicant lacks knowledge or information sufficient to form a belief as to the truth or
falsity of the allegations concerning Opposer’s widespread use and proof of marks set forth in
paragraph 3 of the Notice of Opposition and, therefore, denies the same, but admits its collective

reference to Opposer’s “RUSH Marks”,



4, Applicant lacks knowledge or information sufficient to form a belief as to the truth or
falsity of the allegations set forth in paragraph 4 of the Notice of Opposition and, therefore, denies
the same and leaves Opposer to its proof.

5 Applicant lacks knowledge or information sufficient to form a belief as to the truth or
falsity of the allegations set forth in paragraph 5 of the Notice of Opposition and, therefore, denies
the same.

6. Applicant lacks knowledge or information sufficient to form a belief as to the truth or
falsity of the allegations set forth in paragraph 6 of the Notice of Opposition and, therefore, denies
the same and leaves Opposer to its proof.

7. Applicant admits the allegations set forth in paragraph 7 of the Notice of Opposition.

8. Applicant admits the allegations set forth in paragraph 8 of the Notice of Opposition.

9. Applicant admits the allegations set forth in paragraph 9 of the Notice of Opposition.

10.  Applicant admits the allegations set forth in paragraph 10 of the Notice of Opposition.

11.  Applicant denies the allegations set forth in paragraph 11 of the Notice of Opposition
and leaves Opposer to its proof.

12.  Applicant lacks knowledge or information sufficient to form a belief as to the truth or
falsity of the allegations set forth in paragraph 12 of the Notice of Opposition and, therefor denies the
same and leaves Opposer to its proof.

13. Applicant lacks knowledge or information sufficient to form a belief as to the truth or

falsity of the allegations set forth in paragraph 13 of the Notice of Opposition and, therefor denies the

same and leaves Opposer to its proof.



14.  Applicant lacks knowledge or information sufficient to form a belief as to the truth or
falsity of the allegations set forth in paragraph 14 of the Notice of Opposition and, therefor denies the
same and leaves Opposer to its proof.

15.  On information and belief, Applicant admits the allegations set forth in paragraph 15
of the Notice of Opposition for no conflict exists between Applicant’s RUSHAPP Mark and
Opposer’s RUSH Marks.

16.  Applicant lacks knowledge or information sufficient to form a belief as to the truth or
falsity of the allegations set forth in paragraph 16 of the Notice of Opposition and, therefor denies the
same and leaves Opposer to its proof. Moreover, Applicant denies its application for its RUSHAPP
Mark, as well as any future adoption or use of its RUSHAPP mark, requires a license or permission
of Opposer.

17.  Applicant lacks knowledge or information sufficient to form a belief as to the truth or
falsity of the allegations set forth in paragraph 17 of the Notice of Opposition and, therefor denies the
same and leaves Opposer to its proof. Moreover, on information and belief, Applicant denies that
registration of the RUSHAPP Mark by Applicant is barred by the provisions of 15 U.S.C. § 1052(d),
for it does not so resemble Opposer’s RUSH Marks previously registered and filed in the United
States Patent and Trademark Office when Applicant uses its mark in connection with its services for
such use stated in its application does not cause confusion, mistake, or deceive the public, and cause
the public to believe that the services offered under the RUSHAPP Mark emanate from otherwise
sponsored or endorsed by Opposer. Consequently, no likelihood of confusion will damage Opposer.

18.  Applicant lacks knowledge or information sufficient to form a belief as to the truth or



falsity of the allegations set forth in paragraph 18 of the Notice of Opposition and, therefor denies the
same and leaves Opposer to its proof.

19.  Applicant denies the allegations set forth in paragraph 19 of the Notice of Opposition
and leaves Opposer to its proof.

20.  Applicant admits the allegations set forth in paragraph 20 of the Notice of Opposition.

AFFIRMATIVE DEFENSES

1. The Notice of Opposition fails to state a claim upon which relief can be granted.
Applicant’s Class of Consumers/Purchasers:

2 Applicant (“First Credit Corporation™) has operated as a family business for more
than 40 years providing secondary sales financing to a nationwide network of business owners that
Applicant knows as dealers. See attached Applicant Answer Exhibit A that explains that business
owners or dealers, as known by Applicant, are the class of consumers of Applicant’s services.

First Credit Corporation (FCC), located in Boulder Colorado, was established in 1971.
FCC has been a consistent and dependable sales finance option for dealers and business
owners nationwide ever since. Now in our second generation, we are a family owned
company that believes in building lasting relationships. From the beginning, First Credit
committed itself to providing the highest levels of service to our dealers and their
customers. It is our goal to develop and maintain solid long-term working relationships
with every dealer. We are here to serve you!

3. Dealers sell goods and/or services to their public customers, sometimes using cash
and sometimes using various credit sources, including retail installment contracts (“RICs”) signed by
the dealers’ public customers. Applicant is in the business of purchasing RICs from dealers who

wish to liquidate the value of that contract for cash.



4. Dealers expend money and time to sell goods and perform their services and to
purchase replacement goods and pay employees for performing dealer services on behalf of their
customers, Dealers sometimes need an infusion of capital to cover their expense for replacement of
goods, paying their employees, and other incurred service costs.

5 Applicant offers to purchase contractual business assets from new and existing
dealers, namely, their substandard-credit RIC s. Applicant offers dealers various contract purchase
programs, such as the Guaranteed Approval Plan and the Simple Non-recourse Approval Plan. These
programs enable dealers to save sales which might otherwise have been turned down by other
finance companies.

6. Applicant offers dealers a) competitive purchase rates up to 92% of the RIC amount
financed; b) special dealer bonuses; ¢) same-as-cash options; d) twice daily standard processing; €)
expedited processing options; f) electronic payment to dealers via direct deposit; g) special dealer
status options; and h) professional customer service. Applicant will not intentionally present to
dealers’ customers the RUSHAPP Mark before or during their payment transactions with Applicant.

7 Applicant has a Financing Request Form (an application) that a dealer completes to
initiate the extensive process by which a dealer becomes eligible for Applicant’s contract purchase
programs. See attached Applicant Answer Exhibit B of Applicant’s Financing Request Form.
Parties Use Unrelated Goods and Services

8. On information and belief, Opposer uses its RUSHCARD family of marks to conduct
a variety of financial services in the nature of debt card services in International Class 036 and
selling magnetically encoded debit cards and prepaid debit cards in International Class 009 as found

in paragraph 1 of the Notice of Opposition.



9. On information and belief, Opposer’s use of its RUSH Marks is and/or has been
restricted to a variety of financial services in the nature of debt card services in International Class
036 and magnetically encoded debit cards and prepaid debit cards in International Class 009 as found
in paragraph 1 of the Notice of Opposition.

10.  On information and belief, Opposer offers financial services and debit cards to
general public purchasers and, on the other hand, Applicant provides secondary financing and loan
services to a more limited class of consumers, namely, small businesses or dealers.

11.  Oninformation and belief, dissimilarity and nature of Applicant’s financing and loan
services described in its application do not relate to Opposer’s financial services in the nature of its
magnetically encoded debit cards and prepaid debit cards or its debit card services.

12.  On information and belief, Applicant’s financing and loan services are not “related”
in the minds of its respective class of consumers, namely, dealers compared to Opposer’s financial
services in the nature of its debit cards or its debit card services for the general public.

13.  Oninformation and belief, Applicant’s use of its RUSHAPP Mark on its financing
and loan services would not reasonably be thought by its class of consumers to come from the same
source, or thought to be affiliated with, connected with, or sponsored by, the Opposer.

14.  On information and belief, Applicant’s use of its RUSHAPP Mark on its financing
and loan services is not likely to cause confusion with respect to an association, production,
sponsorship, certification, or approval by Opposer.

Appearance, Sound, Connotation, and Commercial Impression of Opposed Marks:

15.  Oninformation and belief, dissimilarity of the marks in their entireties as to

appearance, sound, connotation and commercial impression does not show a likelihood of confusion
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exists between the opposing marks.

16.  The connotation of Applicant’s RUSHAPP Mark simply suggests its rapid processing
(turnaround time) and scoring of specially submitted dealer applications, resulting in a price
quotation to the dealer. Within minutes of receiving a dealer’s request, Applicant notifies the dealer
of an offer price to purchase the RIC from the dealer.

17.  On information and belief, the connotation of Opposer’s numerous RUSH Marks
refers to the use of its magnetically encoded debit cards and prepaid debit cards for general public
customers to rapidly attain financial transactions primarily without involving banks.

18.  On information and belicf, the commercial impression of Applicant’s RUSHAPP
Mark with respect to its class of dealers, namely, sophisticated and discriminating business owners
needing secondary financing is completely different from the commercial impression of Opposer’s
numerous RUSH Marks with respect to the general purchasing public.

Trade Channels:

19.  Applicant’s first trade channel is an internal company marketing staff that makes
direct outgoing calls to inform potential and existing dealers, namely, business owners needing
secondary financing of Applicant’s secondary sales financing and loan services.

20.  Second, Applicant has an extensive recruiting and referral program for existing
dealers who may earn bonuses for referring other dealers to use Applicant’s services.

21.  Third, Applicant uses outgoing fax, email, and regular mail to inform potential and
existing businesses, namely, dealers of its offer to them its secondary sales financing and loan

business services and promotional offers.



22.  Finally, Applicant has a website https:/firstcredit.us/ to advertise and market its
business services for potentially new and existing dealers, namely, small business owners needing
Applicant’s secondary sales financing and loan services and promotional offers.

23.  The “customers” indicated on Applicant’s website https.//firstcredit.us/ refers to the

customers of its dealers for whom Applicant provides its financing and loan services. Applicant does
not advertise and market its secondary financing and loan services for the purpose of appealing to the
general purchasing public. See Affirmative Defenses, paragraph 2, and Applicant Answer Exhibit A.

24,  On information and belief, Opposer primarily uses the Internet and television offering
to perform its financial services in the nature of debt card services set forth in International Class 036
and the online sale and use of debit cards purchased by general public customers through its website.

25.  Oninformation and belief, Applicant’s services of secondary financing and loan
services and promotional offers appealing to sophisticated and disctiminating commercial businesses
are entirely dissimilar in character and move through different trade channels appealing to a
completely different class of consumers than Opposer’s class of consumers in its appealing to
generally public customers secking to buy and use Opposer’s magnetically encoded debit cards and
prepaid debit cards and benefit from its financial services in the nature of debit card services.

WHEREFORE, Applicant respectfully requests that this opposition be dismissed in its

entirety.
Respectfully submitted,
/Neil F. Markva/
Date: April 13, 2015 Neil F. Markva
Attorney for Applicant



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Answer and Affirmative
Defenses has been served upon the following by regular U.S. mail this 13th day of April, 2015.

Dinsmore & Shohl LLP
255 East Fifth Street, Suite 1900
Cincinnati, OH 45202

April L. Best
Michelle Browning Coughlin
Attorneys for Opposer, Unirush, LLC

/Neil F. Markva/

Neil F. Markva

Attorney for Applicant,
Email: nfmlaw@msn.com
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First Credit Corporation

First Credit Corparation {FCC), located in Boulder Colorado, was established s 1971 FCC has bean a
consistent and dependable sales finance option for dealers and business owners nationwide ever since.
Now in our second yeneratich, we are a family owned company that beleves in taiding tasting
relationships. From the beginning, First Credit committed itself to providing the highest levels of service
to our deslers and their customers. 145 our yoal to develop and mamtain solid iong-term working
refationships with every dealer, We are here Lo serve you!

Sales Financing — Natiomwide - Fstablished 1971

Webtlesign by Websmart - Solutng
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First Credit Corporation Customers New Dealers Existing Dealers News and Promotions

Financing Request Form

Fields marked with a * are required.

Please downigad the pdf form and fax completed copy 1o 303-495-3042 Q Seann
OR

Complete the below onhne form.:

Financing Request Foan (PDF)

Complete Company Name *

Your Email ¥

Owner’'s Name

]

Date of Birth

Position in Qrganization

Website
| -

Finance Manager's Name

I

Contact Person (if different from the above)

Business Address

How long at this address |

How long in business ]

Gusiness Fax [

Cell Phone I



Product

]

States you sall In
Estimated units soid par month
.

Poteatis! for FCC

o ] I
Your Regional Sales Director
!

Phone I 1
Primary Finance Company
Langth of time with lender

I .
Sacondary Finance Company
Current Advanced Rate
| — e
Cutrent Local Interest Rate

|
Cost par unit

I,

Price per unit

Have you aver financed customers In-house?

What s 2 good tima Tor First Credit's Dealer Advocate tn contact you?

Webdasign by Websmart-Solutions
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