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Jeffery M. Lillywhite 

Jeffery M. Lillywhite, PC 

12339 South 800 East 

Suite 101 

Draper, Utah 84020 

Telephone: 801-878-9009 

Facsimile: 801-606-7576 

jeff@jmlpc.com 

 

In the matter of Application Serial Number: 86/314,066 

Opposed Mark: ENDURAMIN 

Published in the Official Gazette on November 4, 2014 

 

IN THE PATENT AND TRADEMARK OFFICE BEFORE  

THE TRADEMARK TRIAL AND APPEAL BOARD 

 

____________________________________ 

 

METAGENICS, INC ) 

 )  

Opposer, ) 

 ) 

vs.  ) 

 ) 

YOLI, LLC ) 

 ) 

Applicant. ) 

 ) 

____________________________________ 

 

Opposition No. 91220401  

 

ANSWER TO NOTICE OF 

OPPOSITION 

 

 

 

 

United States Patent and Trademark Office 

Trademark Trial and Appeal Board 

P.O. Box 1451 

Alexandria, VA 22313-1451 

 

YOLI, LLC (hereinafter referred to as “Yoli” or “Applicant”), a Nevada limited liability 

company, with offices at 4520 West 2100 South, Suite 601, Salt Lake City, Utah 84120, hereby 

answers the allegations in the Notice of Opposition filed by METAGENICS, INC (hereinafter 

referred to as “Metagenics” or “Opposer”) as follows: 

ANSWER 

1. Applicant admits that the information contained in paragraph 1 is correct.  

2. Applicant admits that the information contained in paragraph 2 is correct. 
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3. Applicant is without knowledge or information sufficient to form a belief as to the truth 

of the allegations contained in paragraph 3 of the Notice of Opposition, and therefore denies the 

same.   

4. Applicant is without knowledge or information sufficient to form a belief as to the truth 

of the allegations contained in paragraph 4 of the Notice of Opposition, including subparts a-d, 

and therefore denies the same.   

5. Applicant admits to the dates contained in U.S. Trademark Application Serial Number 

86/314,066, but is without knowledge or information sufficient to form a belief as to the truth of 

the remaining allegations contained in paragraph 5 of the Notice of Opposition, and therefore 

denies the same.   

6. Applicant denies the allegations contained in paragraph 6 of the Notice of Opposition. 

7. Applicant denies the allegations contained in paragraph 7 of the Notice of Opposition. 

8. Applicant denies the allegations contained in paragraph 8 of the Notice of Opposition. 

9. Applicant denies the allegations contained in paragraph 9 of the Notice of Opposition. 

10. Applicant denies the allegations contained in paragraph 10 of the Notice of Opposition. 

AFFIRMATIVE DEFENSES 

First Affirmative Defense 

1. As the First Affirmative Defense to the Notice of Opposition, Applicant alleges that the 

Notice of Opposition does not state facts sufficient to constitute grounds for opposition against 

the registration of the mark ENDURAMIN. 

Second Affirmative Defense 

2. As a Second Affirmative Defense to the Notice of Opposition, Applicant is informed, 

believes, and on that basis alleges that Applicant holds superior rights to the ENDURAMIN 

mark by virtue of its use of this mark in commerce. 
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Third Affirmative Defense 

3. As a Third Affirmative Defense to the Notice of Opposition, Opposer is barred by the 

equitable doctrine of laches. 

Fourth Affirmative Defense 

4. As a Fourth Affirmative Defense to the Notice of Opposition, Applicant alleges that 

Opposer failed to exercise reasonable care and diligence to avoid Opposer’s claimed damages, if 

any, and therefore, such claimed damages are not attributable to the registration of 

ENDURAMIN by Applicant. 

Fifth Affirmative Defense 

5. As a Fifth Affirmative Defense to the Notice of Opposition, Opposer is barred from 

opposing registration of Applicant’s ENDURAMIN mark by the doctrine of estoppel. 

Sixth Affirmative Defense 

6. As a Sixth Affirmative Defense Opposer cannot claim exclusive rights in the 

ENDURAMIN mark and/or has abandoned or lost its rights in the aforementioned mark due to 

failure to police third party uses of similar marks and/or enforce its rights, if any, against 

infringing uses. 

Seventh Affirmative Defense 

7. As a Seventh Affirmative Defense Opposer cannot claim exclusive rights in the 

ENDURAMIN mark on the grounds that the marks are generic and/or descriptive as applied to 

the goods sold thereunder. 

Eighth Affirmative Defense 

8. As an Eighth Affirmative Defense Opposer’s claims are barred by the doctrine of unclean 

hands. 

Ninth Affirmative Defense 

9. As a Ninth Affirmative Defense Applicant reserves the right to amend its Answer to add 

additional or other defenses that cannot now be articulated due to Opposer’s failure to 

particularize its claims and/or the need for further discovery regarding Opposer’s claims. 
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WHEREFORE, Applicant prays that Opposer's Notice of Opposition be dismissed in its 

entirety with prejudice, that the Trademark Trial and Appeal Board renders a decision in favor of 

YOLI, LLC for registration of ENDURAMIN, and that Applicant be issued the Certificate of 

Registration. 

Dated:  February 27, 2015 

Respectfully submitted, 

/jeffery m lillywhite/ 

       Jeffery M. Lillywhite 

 

Attorney for Yoli, LLC 

Jeffery M. Lillywhite, PC 

12339 South 800 East, Suite 101 

Draper, Utah 84020 

Phone Number: 801-878-9009 

Fax Number: 801-606-7576 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that an original copy of the foregoing ANSWER TO 

NOTICE OF OPPOSITION was transmitted online on February 27, 2015, through the Web site 

of the Trademark Trial and Appeal Board of the United States Patent and Trademark Office and 

was served on Opposer by First Class Mail, postage prepaid this 27th day of February, 2015, in 

an envelope addressed as follows: 

 

Dennis H. Cavanaugh 

D H Cavanaugh Associates 

555 Fifth Avenue, 17
th

 Floor 

New York, New York 10017 

 

 

 

/jeffery m lillywhite/               

       Jeffery M. Lillywhite 

 


