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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name

Carlos Albarracin

Granted to Date
of previous ex-
tension

02/04/2015

Address

969 Newark Turnpike
Kearny, NJ 07032
UNITED STATES

Party who filed
Extension of time
to oppose

Carlos Albarracin

Relationship to
party who filed
Extension of time
to oppose

this is a correction of typographical error in which a space was omitted between
the first name Carlos and the last name Albarracin.

Attorney informa-
tion

HAROLD G FURLOW

260 WEST MAIN STREET, SUITE 10

BAY SHORE, NY 11706

UNITED STATES

harold_furlow@hotmail.com Phone:631-581-6700

Applicant Information

Application No

85500298 Publication date 11/18/2014

Opposition Filing
Date

01/20/2015 Opposition Peri-

od Ends

Applicant

Embotelladora La Cascada S.A.
27 Calle Oriente #229

San Salvador,

EL SALVADOR

Goods/Services Affected by Opposition

drinks

Class 032. First Use: 1964/12/31 First Use In Commerce: 1967/09/11
All goods and services in the class are opposed, namely: Soft drinks excluding low or no caloriesoft

Applicant Information

Application No

85387354 Publication date 10/07/2014

Opposition Filing
Date

01/20/2015 Opposition Peri- 02/04/2015

od Ends

Applicant

Embotelladora La Cascada S.A.
27 Calle Oriente #229



http://estta.uspto.gov

San Salvador,
EL SALVADOR

Goods/Services Affected by Opposition

drinks

Class 032. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: soft drinks excluding low or no caloriesoft

Applicant Information

Application No

85387350

Publication date 09/30/2014

Opposition Filing
Date

01/20/2015

Opposition Peri-
od Ends

Applicant

Embotelladora La Cascada S.A.

27 Calle Oriente #229
San Salvador,
EL SALVADOR

Goods/Services Affected by Opposition

drinks

Class 032. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: soft drinks excluding low or no caloriesoft

Applicant Information

Application No

85387362

Publication date 09/30/2014

Opposition Filing
Date

01/20/2015

Opposition Peri-

od Ends

Applicant

Embotelladora La Cascada S.A.

27 Calle Oriente #229
San Salvador,
EL SALVADOR

Goods/Services Affected by Opposition

drinks

Class 032. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: soft drinks excluding low or no caloriesoft

Grounds for Opposition

False suggestion of a connection

Trademark Act section 2(a)

Priority and likelihood of confusion

Trademark Act section 2(d)

Torres v. Cantine Torresella S.r.l.Fraud

808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Marks Cited by Opposer as Basis for Opposition
U.S. Application 85769033 Application Date 11/01/2012
No.
Registration Date | NONE Foreign Priority NONE
Date

Word Mark

LA CASCADA




Design Mark

LA CASCADA

Description of NONE
Mark

Goods/Services Class 032. First use: First Use: 2002/07/31 First Use In Commerce: 2002/07/31
Soft drinks, namely, carbonated soft drinks

U.S. Application/ Registra- NONE Application Date NONE

tion No.

Registration Date NONE

Word Mark LA CASCADA,U.S. Registration No. 1976411, Application No.
74672766, cancelled December 19, 2011.

Goods/Services 032 - Beers; mineral and aerated waters and other non-alcoholic

drinks; fruit drinks and fruit juices; syrups and other preparations for
making beverages. - Beers; mineral and aerated waters and other
non-alcoholic drinks; fruit drinks and fruit juices; syrups and other pre-
parations for making beverages.

U.S. Application/ Registra- NONE Application Date NONE
tion No.

Registration Date NONE

Word Mark LA CASCADA common law trademark

Goods/Services soft drinks

Attachments 85769033#TMSN.png( bytes )

Cascada Opposition 1-20-2015.pdf(4265860 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Harold G. Furlow/
Name HAROLD G FURLOW
Date 01/20/2015




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

5
Carlos Albarracin, : Opposition No.
Opposer, : Marks: CASCADA,
H CASCADA RED!,
-V.- y CASCADA GRAPE,
: CASCADA ORANGE
Embotelladora La Cascada S.A.
sociedad anonima (sa) El Salvador, :  Serial Numbers:
85/500,298, 85/387,354, 85/387,362,
Applicant. § 85/387,350
X
NOTICE OF OPPOSITION

PURSUANT TO 15 U.S.C. §1063

In the matter of trademark Application Serial Numbers 85/500,298, 85/387,354,
85/387,362 and 85/387,350 for the marks CASCADA, CASCADA RED!, CASCADA GRAPE
AND CASCADA ORANGE, respectively (individually “Applicant’s Mark™ and collectively
“Applicant’s Marks™) and for amended goods stated as an “Soft drinks excluding low or no
calorie soft drinks” (“Applicant’s amended goods™) in International Class 32. Applicant’s Mark
85/500,298 which was published for opposition in the Official Gazette of November 18, 2014,
Applicant’s Mark 85/387,354 which was published for opposition in the Official Gazette of
October 7, 2014, Applicant’s Mark 85/387,362 which was published for opposition in the
Official Gazette of September 30, 2014, and Applicant’s Mark 85/387,350 which was published
for opposition in the Official Gazette of September 30, 2014, the time to oppose having been
extended for Applicant’s Marks, Carlos Albarracin (“Opposer”), an individual located and doing
business at 969 Newark Turnpike, Kearny, New Jersey 07032, believes that it will be further
damaged by the registration of the Applicant’s Marks allegedly shown in Applications Ser. No’s.
85/500,298, 85/387,354, 85/387,362 and 85/387,350, and opposes Applicant’s trademark
Applications Ser. No’s. 85/500,298, 85/387,354, 85/387,362 and 85/387,350 under the provision
of 15 U.S.C. §1063, Trademark Act of 1946, Section 13 and 15 U.S.C. §1125(c).



The grounds for the opposition are as follows:

1. By the applications herein opposed, Applicant is seeking to obtain under the provision
of the Trademark Act of 1946 as amended, registration on the Principal Register of Applicant’s
Marks CASCADA, CASCADA RED!, CASCADA GRAPE AND CASCADA ORANGE in
part, for:

International Class 032: Soft drinks excluding low or no calorie soft drinks.

Applicant’s Marks as represented in Applicant’s Trademark Application Serial Nos.
85/500,298, 85/387,354, 85/387,362 and 85/387,350, are based on Applicant’s alleged use of
Applicant’s Marks in commerce.

2. Applicant’s Trademark Application Serial Nos. 85/500,298, 85/387,354, 85/387,362
and 85/387,350 were published for opposition on November 18, 2014, October 7, 2014,
September 30, 2014 and September 30, 2014, respectively and Opposer obtained extensions of
time to oppose the applications. This Notice of Opposition is timely filed.

3. Opposer is the owner of the following U.S. Trademarks (“Opposer’s Marks or

Opposer’s Trademark™):
MARK REGISTRATION NO. GOODS
APPLICATION NO.

LA CASCADA 85/769,033 Soft drinks, namely,
carbonated soft drinks

LA CASCADA Common law Soft drinks, namely,
carbonated soft drinks
LA CASCADA* 1976411 Carbonated soft drinks

74/672,766

*Cancelled December 19, 2011

4. Opposer’s trademark application for LA CASCADA serial no. 85/769,033 (Opposer’s
Trademark) is valid, subsisting and is evidence of Opposer’s right to use said mark in commerce
on the goods specified in Opposer’s trademark application.

5. Opposer’s common law LA CASCADA trademark is valid, subsisting and supported
by evidence of Opposer’s common law continuous use of the LA CASCADA mark in commerce
on Opposer’s goods and other written information sources that provide public notice of

Opposer’s use of the LA CASCADA in interstate commerce from the initial use on April 20,




1994, through the cancellation of December 19, 2011, through the filing of trademark application
serial no. 85/769,033 on November 1, 2012 to this date.

6. Opposer’s cited registered trademark for LA CASCADA registration no. 1,976,411,
now cancelled, is prima facie evidence of Opposer’s exclusive right to use said marks in
commerce on the goods specified in Opposer’s registration. Opposer’s registration was
cancelled due to an unintentional misunderstanding by Opposer.

7. Opposer was the sole owner of the now dissolved Continental Foods Corp., a New
York corporation that was the owner of the LA CASCADA Registration No. 1976411.

8. Opposer’s LA CASCADA trademark has been in continuous use in interstate
commerce since March 20, 1994 through the present.

9. Opposer, upon information and belief, has priority of use with respect to Applicant’s
Marks at issue in this opposition with use the LA CASCADA trademark in interstate commerce
long before the December 20, 2011 filing of Applicant’s Marks.

10. Opposer, upon information and belief, alleges that Applicant’s stated dates of first
use in in Applicant’s CASCADA Trademark application no. 85/500,298 are false and cannot be
supported with documentation.

11. Opposer’s common law trademark has a priority of use on Opposer’s goods used in
interstate commerce with respect to Applicant’s Marks at issue in this opposition with the use of
the LA CASCADA trademark long before the December 20, 2011 filing date of the originally
intent to use filing of Applicant’s Marks.

12. Applicant had knowledge of Opposer’s registered trademark LA CASCADA prior to
filing Applicant’s Marks at issue in this opposition.

13. Applicant had knowledge of Opposer’s registered trademark LA CASCADA for
multiple years prior to the filing of Applicant’s Marks.

14. Applicant had knowledge of Opposer’s registered trademark LA CASCADA prior to
filing Applicant’s Trademark Application for the word mark CASCADA, Trademark
Application Serial No. 85/500,298 on December 20, 2011.

15. Applicant had knowledge that the website of The United States Patent and
Trademark Office posted notice of the cancellation of Opposer’s LA CASCADA Registered
Trademark on December 19, 2011.




16. Applicant had knowledge of Opposer’s use in commerce of Opposer’s LA
CASCADA Trademark prior to filing Applicant’s Marks at issue in this opposition and is
attempting to usurp Opposer’s long standing trademark.

17. Opposer’s soft drink goods include both low calorie and non-low calorie soft drinks.

18. Applicant’s Marks are confusingly similar to Opposer’s LA CASCADA trademark
application, cancelled registered trademark and common law trademark as the marks have an
overall confusingly similar appearance, sound, meaning and commercial impression.

19. Applicant’s Marks were filed without the consent or permission of Opposer.

20. Applicant’s goods sold under Applicant’s Marks are purposefully constructed to
appear to have the same origin as or make a false suggestion of a connection with Opposer’s line
of goods sold under the Opposer’s LA CASCADA Trademark.

21. Applicant’s goods sold under Applicant’s Marks are deceptive in that a purchaser
would reasonably expect Applicant’s goods to emanate from the same source, or reasonably
believe that Applicant’s Marks are affiliated with Opposer’s LA CASCADA trademark.

22. Opposer has spent years and expended sizable amounts of money promoting
Opposer’s LA CASCADA trademark.

23. Applicant’s use of the CASCADA word trademark alleged in application 85/500,298
solely has alleged use in commerce as a common law mark.

24. Applicant’s use of the CASCADA word trademark alleged in application 85/500,298
solely warrants protection for the specific style, font and color of Applicant’s alleged use of the
common law mark in interstate commerce that can be substantiated.

25. Due to the highly similar nature of Applicant’s Marks and Opposer’s LA CASCADA
Trademark, the closely related nature of the goods provided by the respective parties, consumers
and potential consumers are likely to believe that Applicant’s goods originate from Opposer,
resulting in a likelihood of confusion in the marketplace, and damage to Opposer.

26. Because of the closely related nature of goods, and the highly similar nature of
Applicant’s Marks and Opposer’s LA CASCADA Trademark in overall appearance, sound,
meaning and commercial impression, use and the registration of Applicant’s Marks are likely to
cause confusion, mistake or deception that Applicant’s goods are those of Opposer, or are
otherwise endorsed, sponsored or approved by Opposer causing further damage to Opposer and
Opposer’s LA CASCADA trademark.



27. Due to the highly similar nature of Applicant’s Marks and Opposer’s LA CASCADA
Trademark, the closely related nature of the goods provided by the respective Parties, consumers
and potential consumers are likely to believe that Applicant’s goods originate from Opposer,
resulting in a likelihood of confusion in the marketplace in which the Applicant unfairly benefits
from Opposer’s years of investment in marketing and established goodwill.

28. If Applicant is granted registration of Applicant’s Marks herein opposed, it would
thereby obtain at least a prima facie exclusive right to the use of Applicant’s Marks and such
registration would be a source of further damage and injury to Opposer.

29. If Applicant is granted registration of Applicant’s Marks herein opposed, Applicant
would thereby obtain at least a prima facie exclusive right to the use of Applicant’s Marks and
such registration would be a source of further damage and injury to the consuming public
because Applicant’s Marks are purposefully constructed to create a false suggestion of a
connection between Applicant and Opposer that results in a likelihood of confusion between
Applicant’s Marks and Opposer’s LA CASCADA trademark.

30. Registration of Applicant’s Marks shown in Application Serial No. 85/500,298,
85/387,354, 85/387,362 and 85/387,350 will result in damage to Opposer under the provisions of
§2(a), and §2(d) and of the U.S. Trademark Act, 15 U.S.C. §1052, pursuant to the allegations

stated above.

WHEREFORE, Opposer asks that its opposition to these applications be sustained and
that the registration of the proposed Applicant’s Marks set forth therein be refused.

Respectfully submitted for Opposer,

Carlos Albarracin,
By his attorney

m@%ﬁ@/ / //éo//// fkgjﬁaj
/4arold G. FWW .
260 West Maiy Street, Suite 10

Bay Shore, New York 11706
O: (631) 581-6700
F: (631) 581-6710




CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of the foregoing NOTICE OF OPPOSITION
was served by first class mail, postage prepaid and deposited on January 20, 2015 upon the

attorney for the Applicant at the following address:

Holey & Menker

Attn: James R. Menker

PO Box 331937

Atlantic Beach, Florida 32233

bt/ G Hnte)

‘Hafold G. Furlow
0 West Main Styet, Sulte 10
ay Shore, New York 11706

harold_furlow@hotmail.com
O: (631) 581-6700
F: (631) 581-6710




